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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

SYLVESTERMOTT-BEY,

Petitioner, Case No. 2:20-cv-78
V. Honorable Paul L. Maloney
CONNIE HORTON,
Respondent.
/
OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a ption for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to determine whether “iaplly appears from the ¢a of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Case&e28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4&eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals8arson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required by Rule 4, theu@ will dismiss the petition without prejudice

for failure to exhaust available state-court remedies.
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Discussion
Factual allegations

Petitioner Sylvester Mott-Bey is incarcerated with the Michigan Department of
Corrections (MDOC) at the Chippewa Cotienal Facility (URF) in Chippewa County,
Michigan. Following a jury trial in Wayne CounCircuit Court, Petitioner was convicted of
second-degree murder, in violation of MicComp. Laws § 750.317. On October 27, 1983, the
court sentenced Petitioner to a prison term of 75 to 150 years.

On April 20, 2020, Petitioner filed his habeaspus petition, including an attached
motion for a temporary restrang order (ECF No. 2) with the United States District Court for
the Eastern District of MichigarOn June 9, 2020, Petitioner’s case was ordered transferred to the
Western District of Michigan (ECF No. 3), which was effectuated the same day (ECF No. 4). The
petition purports to raise the claim thag tiisk of infection arising from the COVID-19andemic
renders continued imprisonmeat violation of due process under the Fifth and Fourteenth
Amendments as well as arguably a violation of the Eighth Amendment. Petitioner seeks an

immediate releasfrom custody.

1 Because the petition provides little substance beyond thdsdef Petitioner’'s conviain and his current health
status, the basis of Petitioner’s legal argument is found in the body of his motion.

2InWilson v. Williams__ F.3d _, 2020 WL 3056217 (6th Cir. June 9, 2020), the Sixth Circuit described the COVID-
19 problem as follows:

The COVID-19 virus is highly infectious and can be transmitted easily from person to person.
COVID-19 fatality rates increase with age and undiegl health conditions such as cardiovascular
disease, respiratory disease, digls, and immune compromise ctintracted, COVID-19 can cause
severe complications or death.

Wilson 2020 WL 3056217, at *1.



. Availability of 8 2254 relief for unconstitutional conditions of confinement

Petitioner’s request for relief is not a tgpl habeas petition. The Supreme Court
has made clear that constitutional challenges to the fact or duration of confinement are the proper
subject of a habeas corppstition rather than a complaint under 42 U.S.C. § 198&iser v.
Rodriguez411 U.S. 475, 499 (1973). Constitutional challenges to the conditions of confinement,
on the other hand, are proper subjéctselief under 42 U.S.C. 8§ 1983d. ThePreiserCourt,
however, did not foreclose the poskifp that habeas redif might be availalel even for conditions
of confinement claims:

This is not to say that habeas corpug mat also be available to challenge such
prison conditions. See Johnson v. Averg93 U.S. 483, (1969)Vilwording v.
Swenson, suprat 251 of 404 U.S. . .. When a prisoner is put under additional and
unconstitutional restraints during his lawfcustody, it is arguable that habeas

corpus will lie to remove the reaints making the custody illegalSeeNote,
Developments in the Law—Habeasr@as, 83 Harv. L. Rev. 1038, 1084 (1970).[]

Preiser, 411 U.S. at 499 (fonbte omitted).

But the Court has also never upheld a “ctiods of confinement” habeas claim.
Indeed, inMuhammad v. Closé&40 U.S. 749 (2004), the Courtkaowledged that it had “never
followed the speculation irPreiser . . . that such a prisonesubject to ‘additional and
unconstitutional restraints’ might have a bab claim independent of 8§ 1983 . . Id” at 751 n.1.

The Sixth Circuit has concluded thatioda regarding conditions of confinement
are properly brought under 8 1983 and ao¢ cognizable on habeas revieiee Martin v.
Overton 391 F.3d 710, 714 (6th Cir. 2004) (“Petitionerthis case appeats be asserting the
violation of a right seaed by the federal Constitution or lalyg state prison oftials. Such a
claim is properly brought psuant to 42 U.S.C. § 1983.”In re Owens525 F. App’'x 287, 290

(6th Cir. 2013) (“The criteria to which QGams refers involves the conditions of his
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confinement . . . This is not the proper executibsentence claim that mae pursued in a § 2254
petition.”); Hodges v. Bell170 F. App’x 389, 392-93 (6th Cir. 2006) (“Hodges’s complaints about
the conditions of his confinement . are a proper subject fol8al983 action, but fall outside of
the cognizable core of habeas corpus reliefYgung v. Martin 83 F. App’x 107, 109
(6th Cir. 2003) (“It is clear under current ldlat a prisoner complaining about the conditions of
his confinement should bring suihder 42 U.S.C. § 1983.”). Pwner’s claims regarding the
constitutionality of his custody in the prisoncbese of risks posed by COVID-19 are principally
claims regarding the coitithns of his confinement. Suchaiins should be raésl by a complaint

for violation of 42 U.S.C. § 1983.

However, the relief Petitioner seeks-e@se from custody-siavailable only upon
habeas corpus review. “The Supreme Courthle#s that release from confinement—the remedy
petitioner[] seek[s] he—is ‘the heart ohabeas corpus.”Wilson 2020 WL 3056217, at *5
(quotingPreiser,411 U.S. at 498). A challenge to the fact aluration of confinement should be
brought as a petition for habeas corpus and ishegbroper subject ofavil rights action brought
pursuant to 8§ 1983SeePreiser, 411 U.S. at 484 (the essencehabeas corpus is an attack by a
person in custody upon the legality of that custadyg the traditional function of the writ is to
secure release from illegal custody). Undoulytefdir that reason, Petitioner has sought habeas
relief.

Petitioner’s decision to pursue habeas fel®wever, circumscribes the relief

available. Wilson 2020 WL 3056217, at *5. Petitioner aske tbourt to provide other relief, if

3 TheWilsonpetitioners were federal prison inmates who brought habeas claims under 28 U.S.C. § 2241 and similar
to those claims brought by Petitioner.
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appropriate. Even if there might be conditionsaifinement, short of release, that would mitigate
the risk—and eliminate the cruel or unusual abter of the punishment—it is not within this
Court’s habeas jurisdictioto grant such reliefld. A claim seeking relief other than release is
properly brought under 42 U.S.C. § 1983.

1. Exhaustion of State Court Remedies

Before the Court may grant habeas ret®fa state prisoner, the prisoner must
exhaust remedies available in thatstcourts. 28 U.S.C. § 2254(b)(D:Sullivan v. Boerckel
526 U.S. 838, 842 (1999). Exhaustion requires diqedr to “fairly present” federal claims so
that state courts have a “fair opponity” to apply contrding legal principlego the facts bearing
upon a petitioner’s constitutional claind. at 844, 848see alsd’icard v. Connor404 U.S. 270,
275-77 (1971)Duncan v. Henry513 U.S. 364, 365 (1995 nderson v. Harlesst59 U.S. 4, 6
(1982). To fulfill the exhaustion requirement, difi@ner must have fairlypresented his federal
claims to all levels of the state appellaystem, including the state’s highest cou®Sullivan,

526 U.S. at 845Vagner v. Smitlb81 F.3d 410, 414 (6th Cir. 2009)afley v. Sowder902 F.2d
480, 483 (6th Cir. 1990). The district couetn and must raise the exhaustion issugesponte
when it clearly appears that habeas clainve mot been presented to the state co@e=Prather
v. Rees822 F.2d 1418, 1422 (6th Cir. 198A&)ten v. Perinj 424 F.2d 134, 138-39 (6th Cir. 1970).

Petitioner bears the burdehshowing exhaustionSeeRust v. Zentl7 F.3d 155,
160 (6th Cir. 1994). Petitioner has neither alleged le exhausted his claims in the state courts
nor has he provided any documentation indicatirag bie has pursued any such state remedies.
Indeed, Petitioner acknowledges thathas not presented his claitoshe state courts. (ECF No.
2, PagelD.19.) Petitioner insteadplicitly asks the Court taelieve him of the exhaustion

requirement under § 2254(b)(1)(B)(iiSubsection (b) of § 2254qmudes the Court from granting
5



habeas relief unless Petitioner has exhausted &iim<lin state court. A petitioner’s failure to
exhaust may be excused if “thésean absence of State correcfivecess” or “circumstances exist
that render such process inetige to protect the rights othe applicant.” 28 U.S.C.
§ 2254(b)(1)(B). Petitioner does not claim that there is an absence of state corrective process.
Instead, Petitioner presumably interid invoke the latter exceptiainat circumstances have made
the state’s corrective process ineffective. Bigtyond his conclusory seahent that “only this
Court” can provide the remedies he seeks (EGF2NPagelD.19), he has failed to allege how the
present circumstances haesdered state court remediineffective.

An applicant has not exhausted available state remedies if he has the right under
state law to raise, by any available procedtine, question presented28 U.S.C. § 2254(c).
Petitioner has at least one avai@plocedure by which taise the issues he has presented in this
application. He may file a motion forlief from judgment under Mich. Ct. R. 6.5@0seq.Under
Michigan law, one such motion may be filafter August 1, 1995. Mich. Ct. R. 6.502(G)(1).
Moreover, relief may be available to Petitioner bywéa habeas corpus petition in state court in
that he seeks a determination “whethisr continued custody is legalPhillips v. Warden, State
Prison of S. Mich.396 N.W.2d 482, 486 (Mich. Ct. App986). Alternatively, Petitioner may
seek relief, even release, by civil action state court for uncongitional conditions of
confinement.See Kent Cty. Prosecuter Kent Cty. Sherifd09 N.W.2d 202, 208 (Mich. 1987)
(“No one now doubts the authority of courtsdrer the release of ippners confined under
conditions violating their Eighttand Fourteenth Amendment righ). Therefore, the Court

concludes that he has at lease available state remedy.



To properly exhaust his claim, Petitioner mpisgsent his claim to each level of the
state court systemO’Sullivan,526 U.S. at 843Hafley,902 F.2d at 483 (*‘[Pl&tioner cannot be
deemed to have exhausted hatestcourt remedies as requited?28 U.S.C. § 2254(b) and (c) as
to any issue, unless he has presented that issue both to the Michigan Court of Appeals and to the

Michigan Supreme Court.”) (citation omitted).

Because Petitioner has failed to exlahs claims, his petition is properly
dismissed without prejudice. €hhabeas statute imposes a oearystatute of limitations on
habeas claimsSee28 U.S.C. § 2244(d)(1)Petitioner’s period of mitation commenced running
when “the factual predicate of his claim . . ultbhave been discovered through the exercise of
reasonable diligence.” 28 U.S.C. 82244(d)(1)(D). Certainly, Petitioner could not have discovered
his claim before Februar March of this year.

The limitations period is nablled during the pendency affederal habeas petition.
Duncan v. Walker533 U.S. 167, 181-82 (2001). But theipé is tolled while an application for
state post-conviction or collaténeeview of a claim is pending. 28 U.S.C. § 2244(d)(2). The
statute of limitations is tolletom the filing of an applicatiofor state post-conviction or other
collateral relief until a decision issged by the state supreme courawrence v. Florida549
U.S. 327 (2007)

In Palmer v. Carlton276 F.3d 777 (6th Cir. 2002Zhe Sixth Circuit considered
what action the court should take if the dissal of a petition for failure to exhaust could

jeopardize the timeliness @& subsequent petition. The Palmer court concluded that if the

petitioner had more than 60 dagammaining in the period dimitation—30 days to raise his

4 The Palmer court considered the issue in the context tiixed” petition including exhausted and unexhausted
claims. ThePalmer court’'s explanation of when dismissal of a petition does not jeopardize the timeliness of a
subsequent petition, however, is persuasive aiare the petition includes only unexhausted claims.
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unexhausted claims and 30 dayteméxhaustion to return to the court—no additional protection,
such as a stay, was warrantédl.; seealsoRhines v. Webeb44 U.S. 269, 277 (2007) (approving
stay-and-abeyance procedur@)iffin v. Rogers308 F.3d 647, 652 n.1 (6th Cir. 2002).

Petitioner has far more than sixty dagmmaining in his lnitations period.
Assuming that Petitioner diligently pursues hisestadurt remedies and promptly returns to this
Court after the Michigan Supren@ourt issues its decision, herist in dangeof running afoul
of the statute of limitations. Therefore, a sthyhese proceedings istnwarranted, and the Court
will dismiss the petition for failure taxbaust available state-court remedies.

IV. Pending Motion

As noted above, Petitioner also has fileda@tion for a temporary restraining order.
In light of the Court’s dismissal of this hadis action, the Court will deny the motion as moot.

V. Certificate of Appealability

Under 28 U.S.C. 8§ 2253(c)(2), the Court maisb determine wéther a certificate
of appealability should be gradte A certificate should issue Retitioner has demonstrated a
“substantial showing of a deniaf a constitutional ght.” 28 U.S.C. 8§ 2253(c)(2). The Sixth
Circuit Court of Appeals haslisapproved issuance of blankdénials of a certificate of
appealability.Murphy v. Ohi9263 F.3d 466, 467 (6th Cir. 2001) (per curiam). Rather, the district
court must “engage in a reasoned assessment otkaeti to determine whether a certificate is
warranted.ld.

The Court has concluded that Petitionepgli@ation is properly denied for lack of
exhaustion. UndeBlack v. McDaniel529 U.S. 473, 484 (2000), wharhabeas petition is denied
on procedural grounds, a certificate of appealahitiy issue only “when the prisoner shows, at
least, [1] that jurists of reasavould find it debatable whether tipetition states a valid claim of

the denial of a constitutional right and [2] thaists of reason would findl debatable whether the
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district court was correct in its procedural ruling.” Both showings must be made to warrant the
grant of a certificateld.

The Court finds that reasonable jwistould not find it debatable whether
Petitioner’s application should be dismissed fmkl of exhaustion. Themk, a certificate of
appealability will be denied. Moreover, althoughift@ner has failed to demonstrate that he is in
custody in violation of the Constitution and has fatiednake a substantial showing of the denial
of a constitutional right, the Coutbes not conclude that any isfRetitioner mightaise on appeal
would be frivolous.Coppedge v. United State369 U.S. 438, 445 (1962).

Conclusion

The Court will enter an order and judgment dismissing the petition for failure to
exhaust state-court remedies, denying Petitionextpiest for a preliminary injunction, and

denying a certificate of appealability.

Dated:  June 30, 2020 /s/ Paul L. Malgne
Paul L. Maloney
United States District Judge




