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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JUIVONNE LITTLEJOHN,

Petitioner, Case No. 2:20-cv-130
V. Honorable Paul L. Maloney
GRETCHENWHITMER et al,

Respondents.

OPINION

This is a habeas corpus action brdugha state prisoner under 28 U.S.C. § 2241.
Promptly after the filing of a pion for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to determine whether “iaplly appears from the ¢a of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Case&e28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4&eeAllen v. Perinj 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations

that are palpably incredible or fals@arson v. Burkel78 F.3d 434, 436-37 (6th Cir. 1999). After

1 Although Petitioner brings his action under 28 U.S.C. 8.2Bdbeas corpus actions brought by “a person in custody
pursuant to the judgment of a State court” are governed by 28 U.S.C. 8§@25&ction 2254 “allows state prisoners

to collaterally attack either the impositionthe execution of their sentences[.Bailey v. Wainwright951 F.3d 343,

348 (6th Cir. 2020) (Stranch, J., dissenting) (quofiign v. White 185 F. App’x 487, 490 (6th Cir. 2006¥ee also
Rittenberry v. Morgaj468 F.3d 331, 336-37 (6th Cir. 2006). As asexjuence, Petitioner’s filing is subject to all of
the requirements that apply to a petition filed under § 2R8dreover, § 2241 petitions by state prisoners are subject
to the rules governing § 2254 petitioriseeRule 1(b), Rules Governing § 2254 Cases.
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undertaking the review required by Rule 4, theu@ will dismiss the petition without prejudice
for failure to exhaust available state-court remedies.
Discussion
Factual allegations

Petitioner Juivonne Littlejohn is incarcezd with the Michigan Department of
Corrections (MDOC) at the Bara@aorrectional Facility (AMF) in Baraga, Michigan. Following
a jury trial in the Ingham CouytCircuit Court, Petibner was convicted dirst-degree murder,
in violation of Mich. CompLaws § 750.316, and armed robbery, in violation of Mich. Comp.
Laws 8§ 750.529. On April 12, 2000, the court imposed a sentence of 40 to 60 years on the armed
robbery conviction and life immonment on the murder convictidn.

On July 22, 2020, Petitioner filed his habeagpus petition.The petition alleges
that the risk of infection arising from the COVID-19 pandénhias put Petitioner in imminent
danger. (Pet., ECF No. 1, PagdD. Petitioner asks the Cauo order Defendant Michigan
Governor Gretchen Whitmer to commute his sentetrcehort, Petitioner seeks immediate release
from custody.

. Availability of § 2254 relief for unconstitutional conditions of confinement

Petitioner’s request for relief is not a tgpl habeas petition. The Supreme Court

has made clear that constitutional challenges to the fact or duration of confinement are the proper

2 Since his incarceration on the murdad armed robbery convictions, Petitiones tvice been convicted of offenses
committed while in prisonSeehttps://mdocweb.state.ms/OTIS2/otis2profile.aspr®docNumber=141899 (visited
July 27, 2020).

3 In Wilson v. Williams961 F.3d 829 (6th Cir. 2020), the Sixth Circuit described the COVID-19¢gmnads follows:

The COVID-19 virus is highly infectious and can be transmitted easily from person to person.
COVID-19 fatality rates increase with age and undiegl health conditions such as cardiovascular
disease, respiratory disease, digls, and immune compromise ctintracted, COVID-19 can cause
severe complications or death.

Wilson 961 F.3d at 833.



subject of a habeas corppstition rather than a complaint under 42 U.S.C. § 198&iser v.
Rodriguez411 U.S. 475, 499 (1973). Constitutional challenges to the conditions of confinement,
on the other hand, are proper subjdotselief under 42 U.S.C. § 1983d. ThePreiserCourt,
however, did not foreclose the poskifp that habeas redif might be availalel even for conditions
of confinement claims:

This is not to say that habeas corpug/ mat also be available to challenge such

prison conditions. See Johnson v. Averg93 U.S. 483, (1969)Vilwording v.

Swenson, suprat 251 of 404 U.S. ... When a prisoner is put under additional and

unconstitutional restraints during his lawfcustody, it is arguable that habeas

corpus will lie to remove the reaints making the custody illegalSeeNote,
Developments in the Law—Habeasrfwos, 83 Harv. L. Rev. 1038, 1084 (1970).[]

Preiser, 411 U.S. at 499 (fonbte omitted).

But, the Court has also never upheld a “étons of confinemeti habeas claim.
Indeed, inMuhammad v. Closé&40 U.S. 749 (2004), the Courtkkaowledged that it had “never
followed the speculation irPreiser . . . that such a prisonesubject to ‘additional and
unconstitutional restraints’ might have a bab claim independent of § 1983 . . Id” at 751 n.1.

The Sixth Circuit has concluded thatiola regarding conditions of confinement
are properly brought under § 1983 and ao¢ cognizable on habeas reviesee Martin v.
Overton 391 F.3d 710, 714 (6th Cir. 2004) (“Petitionerthis case appeats be asserting the
violation of a right seaed by the federal Constitution or lalwyg state prison oftials. Such a
claim is properly brought psuant to 42 U.S.C. § 1983.”n re Owens525 F. App’x 287, 290
(6th Cir. 2013) (“The criteria to which QGems refers involves the conditions of his
confinement . ... This is not the proper execution of sentence claim that may be pursued in a
§ 2254 petition.”);Hodges v. Bell 170 F. App’x 389, 392-93 {6 Cir. 2006) (“Hodges’s
complaints about the conditions of his confireer. . . are a propeulsject for a 8 1983 action,

but fall outside of the cognizablereoof habeas corpus relief.”Y,oung v. Martin 83 F. App’x
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107, 109 (6th Cir. 2003) (“It iglear under current law thatpmisoner complaimg about the
conditions of his confinemenhsuld bring suit under 42 U.S.8.1983.”). Petitioner’s claims
regarding the conigtitionality of his custody in the prisdmecause of risks posed by COVID-19
are principally claims regardingetconditions of his confinemenguch claims should be raised
by a complaint for violation of 42 U.S.C. § 1983.

However, the relief Petitioner seeks-e@se from custody-siavailable only upon
habeas corpus review. “The Supreme Courthle#s that release from confinement—the remedy
petitioner[] seek[s] here—is ‘the heart of habeas corpudVilson 961 F.3d at 868 (quoting
Preiser,411 U.S. at 498). A challenge to the fact or dui@n of confinement should be brought
as a petition for habeas corpus and is not thegpybject of a civil rights action brought pursuant
to § 1983. SeePreiser, 411 U.S. at 484 (the essence of halmeagus is an attack by a person in
custody upon the legality of that custody and thaticaghl function of the wit is to secure release
from illegal custody). Undoubtedly, for thaason, Petitioner has sougjlatbeas relief.

Petitioner’'s decision to pursue habeas fel®wever, circumscribes the relief
available. Wilson 961 F.3d at 837. Evenftifiere might be conditionsf confinement, short of
release, that would mitigate the risk—andmatiate the cruel or unual character of the
punishment—it is not within this Court’s beas jurisdiction to grant such reliefd. A claim
seeking relief other than releasersperly brought under 42 U.S.C. § 1983.

[I1.  Prisoner DennisWynn

Petitioner also includes the name of pnier Dennis Wynn as a petitioner. Dennis

Wynn, however, has not signed the petition. UrRigle 2(c)(5) of the Rules Governing § 2254

4 The Wilson petitioners were federal prison inmates who broingliieas claims under 28 U.S.C. § 2241 similar to
those claims brought by Petitioner.
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Cases, the petition must be signed by the petitionby a person authorized to sign the petition
under 28 U.S.C. § 2242. Section 2242 further previtiat a habeas petition must be signed by
“the person for whose relief it is intended ordmmeone acting on his behalf.” A “next friend”
does not himself become a party to the habegsisaction in which he participates, but simply
pursues the cause on behalf of the detainedope who remains the real party in interest.
Whitmore v. Arkansagl95 U.S. 149, 163 (1989).

To act on a prisoner’'s behalf, a putativext friend must deonstrate that the
prisoner is unable to prosecute the case aenown behalf due to “inaccessibility, mental
incompetence, or other disability” dthat the next friend is “truly dedicated to the best interests
of the person on whose behbh# seeks to litigate.¥Whitmore v. Arkansagl95 U.S. 149, 163-64
(1990);see also West v. BeR42 F.3d 338, 341 (6th Cir. 200Btanklin v. Francis 144 F.3d
429, 432 (6th Cir. 1998). The burden is on the nésmdt “clearly toestablish the propriety of his
status and thereby justify tharisdiction ofthe court.” Whitmore 495 U.S. at 164.

Standing to proceed as next friend on behalf of a prisoner “is by no means granted
automatically to whomever seeks to pursue an action on behalf of andthext”163. “A next
friend may not file a petition for arit of habeas corpus on behalf a detainee if the detainee
himself could filethe petition.”"Wilson v. Lang870 F.2d 1250, 1253 (7th Cir.1989) (citMgber
v. Garza 570 F.2d 511, 513 (5th Cir.1978))he putative next friend nsticlearly and specifically
set forth facts sufficient to satisfy the Art. 11l standing requirements because “[a] federal court is
powerless to create its own jurisdiction by eribeing otherwise deficient allegations of
standing.” Whitmore 459 U.S. at 155-56. Most signifiddn “when the appliation for habeas

corpus filed by a would be ‘next émd’ does not set fortln adequate reason or explanation of the



necessity for resort to the ‘nefitend’ device, the court is wibut jurisdiction to consider the
petition.” Weber 570 F.2d at 514 (cited with approvaMhitmore 495 U.S. at 163).

Here, Petitioner has not met his burden. He has not shown why prisoner Wynn
cannot file the habeas petition on his own behalf nor has Petitioner shown how he is qualified to
serve as Wynn’s next friend. Aadingly, the petition iproperly filed only on Petitioner’s behalf.

The Court will not consider the petition as filed on behalf of prisoner Wynn.

V. Exhaustion of State Court Remedies

Before the Court may grant habeas ret®fa state prisoner, the prisoner must
exhaust remedies available in thatstcourts. 28 U.S.C. § 2254(b)(D:Sullivan v. Boerckel
526 U.S. 838, 842 (1999). Exhaustion requires digedr to “fairly present” federal claims so
that state courts have a “fair opponity” to apply contrding legal principlego the facts bearing
upon a petitioner’s constitutional claind. at 844, 848see alsd’icard v. Connor404 U.S. 270,
275-77 (1971)Duncan v. Henry513 U.S. 364, 365 (1995 nderson v. Harlesst59 U.S. 4, 6
(1982). To fulfill the exhaustion requirement, difi@ner must have fairlypresented his federal
claims to all levels of the state appellatestem, including the state’s highest cou®Sullivan,
526 U.S. at 845WVagner v. Smitlb81 F.3d 410, 414 (6th Cir. 2009)afley v. Sowder902 F.2d
480, 483 (6th Cir. 1990). The district conetn and must raise the exhaustion issugesponte
when it clearly appears that habeas clainve mot been presented to the state coBesPrather
v. Rees822 F.2d 1418, 1422 (6th Cir. 198A&)ten v. Perinj 424 F.2d 134, 138-39 (6th Cir. 1970).

Petitioner bears the burdehshowing exhaustionSeeRust v. Zentl7 F.3d 155,
160 (6th Cir. 1994). Petitioner has not alleged that he exhausted his claims in the state courts.
Given the recency of the events prompting pietition, it is unlikely Petitioner could have

exhausted his claims in the state cobdfore he turned to this Court.



Petitioner reports that, twaweeks before he filed thastant petition, he filed a
motion for emergency hearing in the Ingham Cgw@itcuit Court under the criminal case number
of his armed robbery/murder prosdon. (Pet., ECF No. 1, PagelD.6At the time he filed this
petition, however, the state court had not ruledhisrmotion and Petitioner had not presented the
claims to the Michigan Court of Appeals oetMichigan Supreme Caur Petitioner instead
implicitly asks the Court to rel@ him of the exhaustion reqament under § 2254(b)(1)(B)(ii).

Subsection (b) of § 2254 precludes theu@@ from granting habeas relief unless
Petitioner has exhausted his claimstate court. A petitioner’sifare to exhaust may be excused
if “there is an absence of State corrective pretes“circumstances exist that render such process
ineffective to protect the rightsf the applicant.” 28 U.S.C.Z254(b)(1)(B). Petitioner does not
claim that there is an absence of state corregiocess. Instead, by focusing his allegations on
the imminent danger he faces, Petigr presumably intends to invoke the latter exception: that
circumstances have made the state’s corrective ggdoeffective. But, he has failed to allege
how the present circumstandesve rendered state court reties ineffective.

An applicant has not exhausted available state remedies if he has the right under
state law to raise, by any available procedtine, question presented28 U.S.C. § 2254(c).
Petitioner has at least one avai@plocedure by which taise the issues he has presented in this
application. Petitiondnas filed his single motidior relief from judgmentypically allowed under
Mich. Ct. R. 6.50@t seq. Sednttps://courtsnichigan.gov/opinions_orders/case_search/pages/
default.aspx?SearchType=1&CaseNumber=352%38&tType CaseNumber=2 (visited July
27, 2020). Nonetheless, the statiesypermit a successive motion ifgt‘based on . . . a claim of

new evidence that was not discoe@ before the first such motiGnMich. Ct. R. 6.502(G)(2).



Indeed, the emergency motion Hetier filed in the Ingham CountCircuit Court may be just
such a successive motion.

Moreover, relief may be avabie to Petitioner by way & habeas corpus petition
in state court in that he seeks a detertiond'whether his contiued custody is legal.Phillips v.
Warden, State Prison of S. Micl396 N.W.2d 482, 486 (Mich. CApp. 1986). Alternatively,
Petitioner may seek relief, even release, by citibadn state court for unconstitutional conditions
of confinement. See Kent Cnty. Prosecutor v. Kent Cnty. Shetd® N.W.2d 202, 208 (Mich.
1987) (“No one now doubts the authority of courts to order thagelef prisoners confined under
conditions violating their Eighttand Fourteenth Amendment righ). Therefore, the Court
concludes that he has at lease available state remedy.

To properly exhaust his claim, Petitioner mpisgsent his claim to each level of the
state court systemO’Sullivan,526 U.S. at 843Hafley,902 F.2d at 483 (“‘[Pl&tioner cannot be
deemed to have exhausted hatestcourt remedies as requited?28 U.S.C. § 2254(b) and (c) as
to any issue, unless he has presented that issue both to the Michigan Court of Appeals and to the

Michigan Supreme Court.””) (citation omitted).

Because Petitioner has failed to exliabs claims, his petition is properly
dismissed without prejudice. €hhabeas statute imposes a oearystatute of limitations on
habeas claimsSee28 U.S.C. § 2244(d)(1)Petitioner’s period of iitation commenced running
when “the factual predicate of his claim . . ultbhave been discovered through the exercise of
reasonable diligence.” 28 U.S.C. §2244(d)(1)(D). Certainly, Petitioner could not have discovered
his claim before Mich of this year.

The limitations period is nablled during the pendency affederal habeas petition.

Duncan v. Walker533 U.S. 167, 181-82 (2001). Howevéne period is tolled while an



application for state post-contign or collateral review of claim is pending. 28 U.S.C.
§ 2244(d)(2). The statute of limitations is tolkedm the filing of an aplication for state post-
conviction or other collaterallief until a decision is issudaly the state supreme coukiawrence
v. Florida, 549 U.S. 327 (2007)

In Palmer v. Carlton276 F.3d 777 (6th Cir. 2002he Sixth Circuit considered
what action the court should take if the dissal of a petition for failure to exhaust could
jeopardize the timeliness @& subsequent petition. The Palmer court concluded that if the
petitioner had more than 60 dagamaining in the period dimitation—30 days to raise his
unexhausted claims and 30 dayteaéxhaustion to return to the court—no additional protection,
such as a stay, was warrantédl.; seealsoRhines v. Webeb44 U.S. 269, 277 (2007) (approving
stay-and-abeyance procedur@)iffin v. Rogers308 F.3d 647, 652 n.1 (6th Cir. 2002).

Petitioner has far more than sixty dagmmaining in his lnitations period.
Assuming that Petitioner diligently pursues hisestadurt remedies and promptly returns to this
Court after the Michigan Supren@ourt issues its decision, herist in dangeof running afoul
of the statute of limitations. Therefore, a sthyhese proceedings istnwarranted, and the Court
will dismiss the petition for failure taxbaust available state-court remedies.

V. Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court malsb determine wdther a certificate
of appealability should be gradte A certificate should issue Retitioner has demonstrated a
“substantial showing of a deniaf a constitutional ght.” 28 U.S.C. § 2253(c)(2). The Sixth

Circuit Court of Appeals haslisapproved issuance of blankéénials of a certificate of

5The Palmer court considered the issue in the context of a “mixed” petition including exhausted and unexhausted
claims. ThePalmer court’'s explanation of when dismissal of a petition does not jeopardize the timeliness of a
subsequent petition, however, is persuasive aiare the petition includes only unexhausted claims.
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appealability.Murphy v. Ohi9263 F.3d 466, 467 (6th Cir. 2001) (per curiaRather, the district
court must “engage in a reasoned assessment otkaeti to determine wither a certificate is
warranted.ld.

The Court has concluded that Petitioner’s application is properly denied for lack of
exhaustion. UndeBlack v. McDaniel529 U.S. 473, 484 (2000), wharhabeas petition is denied
on procedural grounds, a certificate of appealahitiyy issue only “when the prisoner shows, at
least, [1] that jurists of reasavould find it debatable whether tipetition states a valid claim of
the denial of a constitutional right and [2] thaists of reason would findl debatable whether the
district court was correct in its procedural ruling.” Both showings must be made to warrant the
grant of a certificatdd.

The Court finds that reasonable jwistould not find it debatable whether
Petitioner’s application should be dismissed fmkl of exhaustion. Themk, a certificate of
appealability will be denied. Moreover, for the same reasons the Court will deny a certificate of
appealability, the Court also concludes that msye Petitioner might raise on appeal would be
frivolous. Coppedge v. United State369 U.S. 438, 445 (1962).

Conclusion

The Court will enter an order and judgment dismissing the petition for failure to

exhaust state-court remedies and dagy certificate of appealability.

Dated:  August 7, 2020 /sl Paul L. Maloye
Paul L. Maloney
United States District Judge
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