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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JESSEDENNIS EASTERWOOD

Petitioner, Case No. 2:20-cv-192
V. Honorable Janet T. Neff

SARAH SCHROEDER

Respondent.

OPINION

This is a habeas corpus action brought state prisoner under 28 U.S.C. § 2254.
Promptly after the filing of a ption for habeas corpus, tl@ourt must undertake a preliminary
review of the petition to determine whether “iaplly appears from the ¢a of the petition and
any exhibits annexed to it that the petitioner is nditled to relief in the district court.” Rule 4,
Rules Governing § 2254 Casese 28 U.S.C. § 2243. If so, the petition must be summarily
dismissed. Rule 4ee Allen v. Perini, 424 F.2d 134, 141 (6th Cir. 1970) (district court has the
duty to “screen out” petibins that lack merit otheir face). A disngsal under Rule 4 includes
those petitions which raise legally frivolous claims, as well as those containing factual allegations
that are palpably incredible or fals8arsonv. Burke, 178 F.3d 434, 436-37 (6th Cir. 1999). After
undertaking the review required by Rule 4, the Cooncludes that the petition must be dismissed

because it fails to raisenaeritorious federal claim.
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Discussion
Factual allegations

Petitioner Jesse Dennis Easterwood is iceated with the Michigan Department
of Corrections at the Alger Contonal Facility (LMF) in Munsing, Alger County, Michigan. On
October 20, 2016, following a four-day jury trialtire Chippewa County Circuit Court, Petitioner
was convicted of three counts fifst-degree criminal sexualonduct (CSC-I), in violation of
Mich. Comp. Laws 8§ 750.520b, and three countaamfosting a child for immoral purposes, in
violation of Mich. Comp. Law$§ 750.145a. On June 14, 2018, toart sentenced Petitioner to
prison terms of 15 to 40 yeans each count of CSC-l and 1 year, 11 months to 4 years on each
count of accosting a child for immoral purposes.

The Michigan Court of Appeals dedwed the facts underlying Petitioner’'s
prosecution and the trial testimony as follows:

Defendant’s convictions stefrom three separate sexuwessaults of the 14-year-
old victim, DP, while she was babysittifigr defendant’s infantaughter in the
summer of 2015. According to DP, on each occasion defendant provided her with
alcohol before taking her intas bedroom, aelst partially undssing her, putting
on a condom, and penetrating her vagina Wighpenis. DP admitted that she did
not report the incidents to anyone otheartter then 12-year-old friend, CH, who
testified that DP told Inn in October 2015 that shedhheen raped by defendant.
DP first disclosed the details of tlleree sexual assaulis December 2015 to
Melissa Hagen, a social worker at a yod#tention facility where DP was sent
after her mother filed an incorrigibility pgon. The social worker, as a mandatory
reporter of sexual abuse allegations, regbf¥’s allegations that she had been
sexually abused by defendant, who provibdedwith alcohol when she went to his
house to babysit.

! The trial court initially sentenced Petitioner to 45 toy@@rs on each count of CSC-I; however, that sentence was
premised on improper scoring of the offense variabl&ile the case was pending direct appeal, the court of
appeals remanded back to the trial court for an etimgnhearing regarding Petitioner’'s appeal issues and for
reconsideration of the offense variable scoring. On melnthe trial court recognizedetscoring errors and reduced
Petitioner's sentences for CSC-I accogiyn Petitioner completed, and wedsscharged from, his sentences for
accosting a child for immoral puwpes about two months befoee filed his habeas petition. See
https://mdocweb.state.mi.us/otisBé@profile.aspx?mdocNumber=290994 {gd Oct. 6, 2020). He remains
incarcerated only on the CSC-I sentences.



Detective Bradley LaCross testified that he interviewed DP at the detention center
in January 2016. According to DetectivaCross, DP described three instances
when defendant sexually penetrated heyina with his penisfter he offered her

beer and cigarettes and after he put on a condom. After further investigation, police
arrested defendant in April 2016. Policezed defendant’s cell phone and obtained

a warrant to search for evidence of theusg assaults. Police found text messages
between defendant and his fiancé in vhis fiancé confromid defendant about

his purchasing condoms because theyrditiuse condoms in their relationship.
Defendant claimed that he purchased thredoms to give to his sons. Defendant’s
sons, however, denied ttdgfendant offered them condenm the sumnmeof 2015.

Police also found evidence that defendamtduisis cell phone to visit an Internet
pornography site called ‘@hging the Babysitter.”

During trial, the prosecution presenteddence from two other-acts witnesses. TL,
the mother of defendant’s son, testifiedttdefendant had sexual intercourse with
her twice without her conserwhen she was 14 years old, and that their son was
conceived as a result of one of the sexual assaults. MC, defendant’s former
stepdaughter, testified that defendant rapedn a tent in their backyard when she
was 12 years old. According to MC, on thight of the incidat, defendant caught

MC trying to sneak out of the house to veiboyfriend. Defendd told her, “You

don’t need to do these things with your boyfriend because I'm here. Because I'm
available.” Defendant then took MC tioe tent and had sexual intercourse with
her. Afterward, defendant continueddexually harass MC, often attempting to
adjust her bra.

MC further testified that, when she wasyEars old, defendant tried to prevent her
from moving out of the housep she attempted &irike him with a baseball bat.
MC pleaded guilty to felonious assault for thtident. The trial judge in this case,
who was then a criminal defense attgrneepresented MC in her criminal case.
MC testified that she did n&gll anyone about the sexwasault until shortly before
the trial in this case. The implication of MC’s testimony was that she did not tell
her criminal defense attorney about thgusé assault. At trial, defense counsel
orally moved to disqualifghe trial judge fran the case based on the judge’s prior
representation of MC in her criminal case. Defense @uld not timely move to
disqualify the trial judge under MCR 2.003(D)(1)(a) and did not file an affidavit at
the time he made the oral ttan to disqualify the triajudge. The trial judge
declined to disqualify hingdf from the case and defemdalid not refer the issue

to the chief judge.

Defendant testified and de the allegations of sexual assault, as well as the
allegation that he provided DP with alcohBlefendant testified that his sexual acts
with TL were consensual. Defendasuggested that MC falsely accused him
because she was close with her mothag did not get along with him, and claimed
that MC had a history of drug abuse aeéded mental counsedj. Defendant also
suggested that DP was a troubled ted “made up this claim to get out of
trouble.”



(Mich. Ct. App. Op., ECF No. 1-6, PagelD.136-138he facts as recited by the Michigan Court
of Appeals are presumed correct on halbbeagw pursuant to 28 U.S.C. § 2254(e)(1Hiimel v.
Warren, 838 F.3d 685, 688 (6th Cir. 2016) (footnotaitted). Although Petitioner maintains his
innocence, he does not deny that the complaintedtsnony, or the testiomy of the “other acts”
witnesses, was exactly as the court of appedsribed, and his habeas challenges do not contend
that the state appellate court unreasondbtermined the facts described above.

On September 28, 2020, Petitioner timelydilds habeas corpus petition raising
three issues:
l. Petitioner was denied his due process rigla fair trial when the judge that
presided over his case had also represented a key other acts witness as a
defense attorney and the judge did negdalify himself. Alternatively, he
was denied the effective assistance of counsel.
Il. Petitioner was denied his right tee free from unlawful searches and
seizures when the police pulled his it history and dter text messages
from his phone despite the fact thatviis outside the scope of the search
warrant. In the alternative, he wasokl the effective assistance of counsel
by his attorney’s failure to move suppress the evidea before trial.
[I. Petitioner was denied his right to a fair trial by the repeated admission of
hearsay statements made by the complainant for the sole purpose of
bolstering her testimony in a case thatmarily came down to credibility.
(Pet., ECF No. 1, PagelD.18, 23, 26.)
. AEDPA standard

This action is governed by the Antiterrem and Effective Bath Penalty Act of
1996, Pub. L. 104-132, 110 Stat. 1214 (AEDPA). AB®PA “prevents fedetdabeas ‘retrials™
and ensures that state court dotigns are given effect to thextent possible under the laBell
v. Cone, 535 U.S. 685, 693-94 (2002). An application ioit of habeas corpus on behalf of a

person who is incarcerated pursuma state conviction cannot be granted with respect to any

claim that was adjudicated on the merits in statgtcunless the adjudication: “(1) resulted in a



decision that was contrary tor involved an unreasonable applion of, cleay established
federal law as determined by thepBeme Court of the United States;(2) resulted in a decision
that was based upon an unreasonable determinatibe ¢dicts in light ofthe evidence presented
in the state court proceeding.” BBS.C. 8§ 2254(d). This standaisd“intentionally difficult to
meet.” Woods v. Donald, 575 U.S. 312, 316 (2015) (arhal quotation omitted).

The AEDPA limits the source of law to essdecided by the United States Supreme
Court. 28 U.S.C. § 2254(d). Thourt may consider only the hahgdjs, and not the dicta, of the
Supreme CourtWilliamsv. Taylor, 529 U.S. 362, 412 (200Bailey v. Mitchell, 271 F.3d 652,
655 (6th Cir. 2001). In determining whether fediéxer is clearly established, the Court may not
consider the decisions of lower federal couttepez v. Smith, 574 U.S. 1, 4 (2014Marshall v.
Rodgers, 569 U.S. 58, 64 (2013Rarker v. Matthews, 567 U.S. 37, 48-49 (2012illiams, 529
U.S. at 381-82Miller v. Sraub, 299 F.3d 570, 578-79 (6th Cir. 2002). Moreover, “clearly
established Federal law” does imatlude decisions of the Supreme Court announced after the last
adjudication of the merits in state cou@reene v. Fisher, 565 U.S. 34, 37-38 (2011). Thus, the
inquiry is limited to anexamination of the legal landscapei@asvould have appeared to the
Michigan state courts in light of Supremeoutt precedent at the time of the state-court
adjudication on the meritsMiller v. Sovall, 742 F.3d 642, 644 (6th Cir. 2014) (citiGyeene,
565 U.S. at 38).

A federal habeas court may issue the writ uitikde “contrary to” clause if the state
court applies a rule differentdm the governing law set forth the Supreme Court’s cases, or if
it decides a case differently than the Sumpe Court has done on set of materially
indistinguishable factsBell, 535 U.S. at 694 (citingvilliams, 529 U.S. at 405-06). “To satisfy

this high bar, a habeas petitiomerequired to ‘show that the state court’s ruling on the claim being



presented in federal court was so lacking inifjestion that there waan error well understood
and comprehended in existitayv beyond any possibility fdairminded disagreement.Woods,
575 U.S. at 316 (quotindarringtonv. Richter, 562 U.S. 86, 103 (2011)). In other words, “[w]here
the precise contours of the right remain uncletate courts enjoy broad discretion in their
adjudication of a prisoner’s claims.’'White v. Woodall, 572 U.S. 415, 424 (2014) (internal
guotations omitted).

The AEDPA requires heightened respfor state factual findingsierbert v. Billy,
160 F.3d 1131, 1134 (6th Cir. 1998). A determinatiba factual issue madwy a state court is
presumed to be correct, and the petitionettirasvurden of rebutting the presumption by clear and
convincing evidence. 28 U.S.C. § 2254(e)Qavisv. Lafler, 658 F.3d 525, 531 (6th Cir. 2011)
(en banc)Lancaster v. Adams, 324 F.3d 423, 429 (6th Cir. 200Bgiley, 271 F.3d at 656. This
presumption of correctness is accorded to findioigstate appellate cagy as well as the trial
court. See Sumner v. Mata, 449 U.S. 539, 546 (1981%mith v. Jago, 888 F.2d 399, 407 n.4 (6th
Cir. 1989).

Petitioner does not address the AEDPAnstard in raising his habeas grounds.
Instead, he simply refers the Court to the argumhba raised in the Michigan Court of Appeals
and the Michigan Supreme Court. BecausétiBeer simply repeats the same arguments,
Petitioner’'s arguments do not caexr whether or not the statppellate court’s rejection of his
claims was contrary to, or an unreasonable egftin of, clearly established federal law. Nor
does Petitioner attack the fadtfiadings of the state apfiate court as unreasonable.

Discussion
A. Judicial bias
Petitioner claims that hevas denied due process because the judge was biased

against him. That bias, Petitioner argues, arose from the judge’s representation of “other acts”
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witness, MC, in a felonioussaault prosecution where Petitiomeais the victim. The Michigan
Court of Appeals addressed Petitioner’s claim as follows:

MCR 2.003(C)(1)(b) provides that disqd&iation of a judge is warranted if

[t]he judge, based on objective and weEble perceptions, has either (i) a
serious risk of actual bias impawagi the due process rights of a party as
enunciated irCaperton v Massey, 556 US 868; 129 S Ct 2252; 173 L Ed
2d 1208 (2009), or (ii) has failed to adhere to the appearance of
impropriety standard set forth in Car@nf the Michigan Code of Judicial
Conduct.

Under MCR 2.003(C)(1)(c), disqualification afudge is warranteif “[t|he judge
has personal knowledge of disputed eviday facts concerning the proceeding.”
Furthermore, Canon 2(A) of the Michig@wode of Judicial Conduct provides:

Public confidence in the judiciary exoded by irrespoitde or improper
conduct by judges. A judge must availl improprietyand appearance of
impropriety. A judge must expect te the subject ofonstant public
scrutiny. A judge must therefore actegstrictions on conduct that might
be viewed as burdensome by the pady citizen and should do so freely
and willingly.

Disqualification of a judge under MCR 2.0@3(1)(b) is focused on the appearance
of impropriety and possible dyocess violations. Sé&eoplev Aceval, 486 Mich

887, 889; 781 Nw2d 779 (2010). To detere whether an appearance of
impropriety exists, this Court considet‘whether the [judge’s] conduct would
create in reasonable minds a perceptiontttejudge’s ability to carry out judicial
responsibilities with intgrity, impartiality and cmpetence is impaired.”ld.,
guoting Caperton, 556 US at 888. In terms of due process, a judge should be
disqualified only in those “extreme caseBgople v Roscoe, 303 Mich App 633,
647; 846 NW2d 402 (2014), in which, objectively viewed, the probability of actual
bias on the part of the judge @othigh to be constitutionally tolerabléaperton,

556 US at 877.

On appeal, defendant simply declares thattrial judge’s prior representation of
MC provided grounds for disqualificationDefendant’s argument is speculative
and lacks specifics; it provides no discussion of why or howritlgudge’s prior
representation of a withesstiséies any of the groundsted. At most, defendant
asserts there was a “clear icalion of bias” because “[t]hary got to hear that [the
trial judge] had represerttea key witness against MEasterwood as a defense
attorney, a fact which latdbecame important in triathen the witness was asked
about prior disclosures she dsor did not make to hattorney, now the judge.”
Again, defendant makes a conclusory statement without citing to the record and
without discussing how or iy MC’s testimony demonstratdaias or inpartiality

on the part of the trial judge. Defenddails to note that it was defense counsel
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who asked MC if an attorney represented in her criminal case and asked her the
identity of her attorney. The prosecutor objected on the ground of relevance when
defense counsel asked MC whether thel judge was an “excellent defense
attorney [who] properly counseled herlt was defense counsel who asked MC
whether she ever told hettorney about defendantaleged abuse, and MC
responded “no.” Not only did defense coeinglicit the testimony that the trial
judge was MCs counsel, lso elicited testimony tha¥iC did not make any
disclosures to hertmrney. There was no evident®t the trialjudge had any
personal knowledge of disputed evidanyi facts concerning this proceeding.
MCR 2.003(C)(1)(c). Defendant has made nonshg of actual bias or prejudice,
and has not met the heavy burden of owerig the presumption of impatrtiality.
SeePeople v Johnson, 315 Mich App 163, 196; 889 NW2d 513 (2016).

(Mich. Ct. App. Op., ECF No. 1-6, PagelD.138-139.)

As a preliminary matter, it is important tlistinguish between the requirements of
due process, on the one hand, tredrequirements of the Michig&@ourt Rules or the Michigan
Code of Judicial Conduct, on tlogher. The extraordinary remedf habeas corpus lies only for
a violation of the Constitution. 28 U.S.C2854(a). As the Supreme Court explaineéstelle
v. McGuire, 502 U.S. 62 (1991), an inquiry into whethiee state court properly applied state law
“is no part of the federal court’s habeas revava state conviction [for] it is not the province of
a federal habeas court to neaenine state-court determinations on state-law questiddsdt 67-
68. Rather, “[iln conducting habeas review, def@l court is limited to deciding whether a
conviction violated the Constitution, lawg, treaties of the United Statedd. at 68.

The decision of the state courts on a skaeissue is bindingn a federal court.

See Wainwright v. Goode, 464 U.S. 78, 84 (1983). The Sixthr€liit repeatedly has recognized
“that a state court’s interpretan of state law, including onenaounced on direct appeal of the
challenged conviction, binds a federalud sitting in habeas corpus.'&umpf v. Robinson, 722

F.3d 739, 746 n.6 (6th Cir. 2013) (quotiBgadshaw, 546 U.S. at 76). Thushe state appellate

court’s determination that the trial judge was piatperly disqualified under the court rule or the



code of judicial conduct binds th3ourt, except to the extentptirports to define the bounds of
due process.

“Due process requires a fair trial befagudge without actual bias against the
defendant or an interest in the outcome of his particular caseited Sates v. Armstrong, 517
U.S. 456, 468 (1996)ee also In re Murchison, 349 U.S. 133, 136 (1955) (“fair trial in a fair
tribunal is a basic requiremeof due process. Fairness requires an abseramtuaf bias in the
trial of cases.”\emphasis added)). However, becaustmefifficulty in deermining “whether a
judge harbors an actual, subjective bias,” thetsdook to “whether, as an objective matter, the
average judge in [that judge’s] position is liketo be neutral, or whether there is an
unconstitutional poterdl for bias.” Williams v. Pennsylvania, 136 S. Ct. 1899, 1905 (2016)
(internal quotations omitted3ee also Caperton v. A.T. Massey Coal Co., Inc., 556 U.S. 868, 883
(2009).

The Supreme Court has recognized taunsonally impermissible, objective
indicia of bias in the following types of cases: (1) those cases in which the judge “has a direct,
personal, substantial pecuniary interest in reaching a [particular] concluBiomey v. Ohio, 273
U.S. 510, 523 (1997) (subsequently expanded d¢tudie even indirecpecuniary interestsee
Railey v. Webb, 540 F.3d 393, 399-400 (6th Cir. 2008); (2)tam contempt cases, such as those
in which the “judge beaues personally embroileslith the contemnor,Murchison, 349 U.S. at
141 (subsequently clarified to inw@ cases in which the judge suffa severe personal insult or
attack from the contemnor); and (3) cases in Wwhigudge had prior involvement in the case as a
prosecutorWilliams, 136 S. Ct. at 1905 (citing/ithrow v. Larkin, 421 U.S. 35, 53 (1975). The
courts indulge “a presumption bbnesty and integrity in thoserving as adjudicatorsWithrow,

421 U.S. at 47Coley v. Bagley, 706 F.3d 741, 751 (6th Cir. 2013) (citingter alia, Withrow,



421 U.S. at 47). “The presumptiof impartiality stemsot merely from theydicial-bias caselaw,
but from the more generally plicable presumptiothat judges know the Waand apply it in
making their decisionsee Lambrix v. Sngletary, 520 U.S. 518, 532 n. 4 (1997), and the even
more generally applicable presumption of regulaseg Parke v. Raley, 506 U.S. 20, 30-31.”
Coley, 706 F.3d at 751.

In Liteky v. United States, 510 U.S. 540 (1994)the Supreme Court described the
showing Petitioner would have to make to succeed on his bias claim:

First, judicial rulngs alone almost never constitidevalid basis for a bias or
partiality motion. See United Sates v. Grinnell Corp., 384 U.S. at 583. In and of
themselves (i.e., apart from surrounding comments or accompanying opinion), they
cannot possibly show reliance upon an axilicial source; and can only in the
rarest circumstances evidence the degrdawfritism or atagonism required (as
discussed below) when no extrajudicial s®uss involved. Almet invariably, they
are proper grounds for appeabt for recusal. Sead, opinions formed by the
judge on the basis of facts iattuced or events occurringtime course of the current
proceedings, or of prior proceedings, do not constitute a basis for a bias or partiality
motion unless they display a deep-seatedriism or antagonism that would make
fair judgment impossible. Thus, judici@marks during the cose of a trial that
are critical or disapproving of, or even hostdecounsel, the parties, or their cases,
ordinarily do not support a bias or paitialchallenge. They may do so if they
reveal an opinion that deas from an extrajudicial source; and they will do so if
they reveal such a high degree of favorit@mnantagonism as toake fair judgment
impossible. An example of the lattem@perhaps of the former as well) is the
statement that was alleged to haeeiibo made by the District JudgeBerger v.
United Sates, 255 U.S. 22 (1921), a World Waes$pionage case against German-
American defendants: “One must haveery judicial mindjndeed, not [to be]
prejudiced against the German Americahstause their “heartge reeking with
disloyalty.” 1d., at 28 (internal quotation marks oteid). Not establishing bias or
partiality, however, are expressionsimpatience, dissatiattion, annoyance, and
even anger, that are within the bourmdsvhat imperfect men and women, even
after having been confirmed as federadges, sometimedisplay. A judge’s
ordinary efforts at courtroom adminigtion—even a stern and short-tempered
judge’s ordinary efforts at couanm administration—remain immune.

2 Liteky is a case that addresses the statutory recusal standard for federal judges. The Sixth Circuit hasss)onethel
relied onLiteky to provide the standard for assessing judigiat claims under the Due Process Cla@e.Alley v.
Bell, 307 F.3d 380, 386 (6th Cir. 2002)e€ll v. Renico, 470 F.3d 1177, 1187 (6th Cir. 2006).
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Liteky, 510 U.S. at 555-556.

Here, Petitioner argues thlaaving the trial judge pra&ing over his case created
an appearance of impropriety because of thegisdgvolvement in “related” proceedings, not as
a prosecutor—as was the caseWflliams—but as a defense attorney. Petitioner’s situation,
however, is a far cry from the situationwilliams. InWilliams, the Pennsylvania Supreme Court
Chief Justice was accused of bias where he vacated a lower court’s grant of relief relating to the
petitioner's death sentence andnstated that death sentence. Decades earlier, however, the
Justice has been the district attorney who aigbdmpursuing the death maty for the petitioner
in the first place.

TheWilliams Court acknowledged that “the Court’s due process precedents do not
set forth a specific test governingcusal when, as here, a judgel lpgior involvement in a case
as a prosecutor . . .the principles on which thmseedents rest[, however,] dictate the rule that
must control . . . ."Williams, 136 S. Ct. at 1905. Th&flliams Court held that “under the Due
Process Clause, there is an impermissible riskctfal bias when a judgarlier had significant,
personal involvement as a prosecutor in a d@litiiecision regarding ¢hdefendant’s caseId.

The facts that distinguisRetitioner’'s case frorvilliams include the following:
(1) the trial judge did not serve agprosecutor in Petitioner’'s ca¢g) the trial judg did not have
any prior personal involvem& much less signifant involvement, in Rigioner’s case; (3) the
case that the trial judgdid participate in—the prosecutiasf the “other acts” withess—was
unrelated to the prosecution of Rietier; and (4) there is no evideringhe record that shows that
the trial judge, by virtue of hkirepresentation of the “othertsit withess, was privy to any
information of relevance to the determinationRatitioner’s guilt or that the representation had

any impact on Petitionergrosecution. The court of appeatEtermination thaPetitioner had
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failed to demonstrate bias wanteng disqualification is, therefore, neither contrary to, nor an
unreasonable application of, clgaestablished federal law. Moreover, the appellate court’s
factual determinations based on the factsitedcin Petitioner's briis, are reasonable.
Accordingly, Petitioner is not entitled tmbeas relief on hidue process claim.

Petitioner offers an alternative claim that his trial counsel rendered ineffective
assistance when counsel failed to seek disqcatifin in accordance withe procedure required
by state law. Ir&trickland v. Washington, 466 U.S. 668 (1984), the Supreme Court established a
two-prong test by which to evaluate claims dofffective assistance obansel. To establish a
claim of ineffectie assistance of counsel,ettpetitioner must prove: (1) that counsel’s
performance fell below an objective standardezfsonableness; and (2atltounsel’s deficient
performance prejudiced the defendant resultiranimnreliable or fundamentally unfair outcome.
Id. at 687. A court considering a claim ofeffective assistance rau “indulge a strong
presumption that counsel’'sorduct falls within the wide rage of reasonable professional
assistance.”ld. at 689. The defendant bears the buraleovercoming the presumption that the
challenged action might be catsred sound trial strategyld. (citing Michel v. Louisiana, 350
U.S. 91, 101 (1955)kee also Nagi v. United Sates, 90 F.3d 130, 135 (6th Cir. 1996) (holding
that counsel’s strategic decisionsrev@ard to attack). The coumiust determine whether, in light
of the circumstances as they existed at the theounsel’s actions, He identified acts or
omissions were outside the wide rangeuadfessionally competent assistanc&tickland, 466
U.S. at 690. Even if a court determines tt@insel’s performance was outside that range, the
defendant is not entitled telief if counsel’s error lhno effect on the judgmentd. at 691.

The court of appeals applied the following standard to resolve Petitioner's

ineffective asstance claim:
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To establish ineffective saistance of counsel, a defendanust show (1) that
counsel’'s performance fell below an objeetstandard of reasonableness under
prevailing professional norms and (2) ttiadre is a reasonable probability that, but
for counsel's error, the result of theopeedings would have been different.
Strickland v Washington, 466 US 668, 687-688, 694; 104 S Ct 2052; 80 L Ed 2d
674 (1984)Peoplev Frazier, 478 Mich 231, 243; 733 NW2d 713 (2007).

(Mich. Ct. App. Op., ECF No. 1-6, PagelD.139.) There can be no doubt that the appellate court
applied the standard required blearly established federal la&rickland, leaving only the
guestion whether the state coysphed that standard reasonably.

The Michigan Court of Appeals concluded that because Petitioner failed to
demonstrate that the judge shotlave been disqualified, h@wd not establish any prejudice
from counsel’s failure to follow pragr disqualification proceduresld() Counsel’s failure to raise
a meritless issue does not constiintffective assitance of counsefee Smith v. Bradshaw, 591
F.3d 517, 523 (6th Cir. 2010) “Otting meritless argumésis neither profesionally unreasonable
nor prejudicial.”Coley v. Bagley, 706 F.3d 741, 752 (6th Cir. 2013). Therefore, Petitioner has
failed to demonstrate that theurbof appeals rejean of his ineffective assistance claim relating
to disqualification is contrary to, or an unreaddaapplication of, clearlgstablished federal law.

B. Unreasonable search and seizure

Petitioner contends thatree of the evidence pak derived from his cell phone
should have been suppressed because it was obtawiethtion of the Constitution. Petitioner’s
claim is barred by the doctrine 8bnev. Powell, 428 U.S. 465 (1976%ee also Queen v. Scroggy,
99 F.3d 1302, 1332 (6th Cir. 1996) (notiingt it is well-settled the®one v. Powell bars Fourth
Amendment claims). I8tonev. Powell, the Supreme Court held tHatleral habeas review is not
available to a state prisoner alleging that conviction rests on e@lence obtained through an

unconstitutional search or seizuges long as the state has givihe petitionera full and fair
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opportunity to litigate th&ourth Amendment claimld.; see also Rashad v. Lafler, 675 F.3d 564,
570 (6th Cir. 2012).

In order for the rule o&tone v. Powell to apply, the state nstithave provided, in
the abstract, a mechanism by which to raise thetR Amendment claim, and the presentation of
the claim in the case before the court must noe tieeen frustrated by faile of that mechanism.
See Gilbert v. Parke, 763 F.2d 821, 823 (6th Cir. 1985). If thése inquiries are satisfied, federal
habeas review of the Fourth Amendment claimrexluded, even if thiederal court deems the
state-court determination of the claim to have been in eftbiat 824;accord Jennings v. Rees,
800 F.2d 72 (6th Cir. 1986larkhamv. Smith, 10 F. App’x 323, 326 (6th Cir. 2001).

In the present case, Petitioner cannot satisfieeinong of theStone v. Powell
standard. First, it is beyondspiute that Michigan has a stateqedural mechanism that presents
a defendant a full opportunity taise a Fourth Amendment claimfoee trial. Even before the
United States Supreme Court decidbat the federal exclusionamyle applied to state criminal
proceedings, the Michigan courts applied the @siohary rule to the fruits of unconstitutional
searches and seizureSee Peoplev. Margelis, 186 N.W. 488 (Mich. 1922). Aftéviapp v. Ohio,
367 U.S. 643 (1961), the Michigan courts cotesily have acknowledged their duty, under both
the federal and state constitutions, to suppeasdence seized in violation of the Fourth
Amendment. See, e.g., People v. David, 326 N.W.2d 485, 488 (Mich. Ct. App. 1982). Conse-
guently, Michigan affords crimal defendants a vehicle by whit¢o raise Fourth Amendment
challenges.

Second, to satisfy theemaining prong oftone v. Powell, Petitioner must allege
facts showing that the state correetimechanism has s@how broken downSee, e.g., Agee v.

White, 809 F.2d 1487, 1490 (11th Cir. 1987) (habeas review not barred when state appellate court
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completely ignored Fourth Amement claim). The Sixth Circuit pointedly has held that the
doctrine ofSone v. Powell applies, even if the federal court deems the state-court determination
of the Fourth Amendment claim lave been in “egregious erroiGilbert, 763 F.2d at 824 (citing
Riley v. Gray, 674 F.2d 522, 526 (6th Cir. 1982)).

Petitioner has not alleged any facts shaythat the state’s mechanism has broken
down. Petitioner did not raise the Fourth Amendni&ste in that trial court. Petitioner argues
that the failure toaise the issue was the resofitcounsel’s ineffectivessistance. That raises a
separate ineffective assistanakcounsel claim; however, it deenot suggest #t the state’s
mechanism for addressing Fourth Amendmeaitnt$ has broken down. Indeed, once Petitioner
proceeded on appeal, the Michigan courts dastitioner’s Fourth Arendment claim full and
proper consideration. The Michig&ourt of Appeals determined thialacked merit. Petitioner
raised the issue again in his application for ldavappeal to the Michigan Supreme Court, which
denied his application. Therefore, even if this Court were to disagree with the determination of
the Michigan courts, that disagreement would be insufficient to satisfy the second prong of the
Sixth Circuit standardGilbert, 763 F.2d at 824.

Because Petitioner has faileddemonstrate either prong &one v. Powell, his
claim of illegal search and seizuis barred on habeas review. eTinerits of Petitioner’s Fourth
Amendment challenges become relevant, nonetheless, d&mie v. Powell, because of
Petitioner’s related ineffective sistance of counsel claim. Kimmelman v. Morrison, 477 U.S.

365 (1986), the Supreme Court stated: “Where refecounsel’s failuréo litigate a Fourth
Amendment claim competently is the principal allegation of ineffectiveness, the defendant must
also prove that his Fourth Amendment claim is meritorious and that there is a reasonable

probability that the verdict would have been difféarabsent the excludable evidence in order to
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demonstrate actual prejudiceld. at 375. For that reason, theut will reviewthe Michigan

Court of Appeals’ analysis detitioner’s FourtiAmendment claim under the AEDPA standard.

follows:

The Michigan Court ofAppeals resolved Petitionersearch and seizure issue as

Defendant next argues that his FouAmendment right amnst unreasonable
searches and seizures was violated wifentrial court admitted text messages
between himself and his fiaée about his condom purchases, as well as evidence
that he visited an Internet site calledatigjing the Babysitter.” Defendant contends
that a search of his entire phone fell owggite scope of the search warrant because
the warrant limited the evidence sought to be searched for and seized.

* * *

Defendant’s argument confuses the place ®elaeched with the items to be seized.
The police obtained a warrant to seaddiendant’s entire phone. The warrant

states, “The person, place, or thing to be searched is described as . . . Jesse

Easterwood’'s Iphone 4.” The warrant dfied the items of evidence “to be
searched for and seized” as:

Any and all photos, messages, emdidsebook contacts or messenger
messages that are with [DP] or abfDP]. Any information that gives
any type of information of Jes&asterwood’s location, work schedule,
softball schedule, or neddr a babysitter in 2015Any information about
any contact with [DP].

Accordingly, the search warrant authorizbd police to search defendant’s entire
phone for evidence of communications withabout DP, defendant’s need for a
babysitter, and any type abntact with DP. Defendéis text messages and his
Internet browsing history are two areaghin defendant’s phone where police
could likely expect to findhe evidence described in the search warrant. See, e.g.,
People v Keller, 479 Mich 467, 479; 739 NW2d 502007) (holding that the
authorized search for margna “permitted policefficers to searh the entire house
and to investigate containersvitnich marijuana nght be found”).

A lawful search of a premises “generadlxtends to the entire area in which the
object of the search may bmund and is notihited by the possibily that separate
acts of entry or openingnay be required to complete the searctriited Sates v
Ross, 456 US 798, 820-821; 102 S Ct 2157;L7Ed 2d 572 (1982). Similarly, a
warrant to search a vehicle “would supporearsh of every padf the vehicle that
might contain the objedaf the search.”ld. at 821. “When a tgtimate search is
under way, and when its purpose and its limits have been precisely defined, nice
distinctions between closetdrawers, and containers, in the case of a home, or
between glove compartments, upholsteredssa@runks, and wrapped packages, in

16



the case of a vehicle, must give waythe interest in the prompt and efficient
completion of the task at handldl.

A police officer exceeds the scope of didvaearch if the officer takes action
unrelated to the objectives tfe authorized intrusiorgnd the officer exposes to

view concealed portions of thegonises or its contents. S&gzona v Hicks, 480

US 321, 324-26, 328; 107 S Ct 1149; 94&d 2d 347 (1987) (holding that an
officer's moving of stereo equipmertb check the serial number was an
unreasonable search under the Fourth Amendment, unsupported by probable cause,
when the initial purpose of ¢hintrusion onto thpremises was to search for people

or weapons). In determining whether a search exceeded the scope of a warrant, the
test is whether the search was unreasienaecause only unreasable searches are
prohibited by the Fourth Amendment.

Here, the police acted reasonably withinghepe of the search warrant for the cell
phone when they searched the Internet history, at least cursorily, because the
Internet history could reasdolg be expected to containformation sought to be
seized. Thus, the police were lawfully presin the area beirgearched. Even if

it could be argued that thearrant did not expresslguthorize the seizure of
evidence discovered in the Internet sedniskory, the seizure of the evidence falls
within the plain-view exception tthe warrant requirement. S€eolidge v New
Hampshire, 403 US 443, 465; 912 S Ct 20229 L Ed 2d 564 (1971). When
officers are legally present in the area being searched, they are authorized to seize
any evidence obviously incriminating, umdbe plain-view doctrine. Sddorton

v California, 496 US 128, 136-137; 110 S €801; 110 L Ed 2d 112 (1990).
Because DP testified that defendaredisondoms during the sexual assaults, and
because defendant denied having wsing condoms, evidence regarding
defendant’s purchase of condoms was cemrtriminating, as was defendant’s

visit to a website involving seal acts with babysitters.

(Mich. Ct. App. Op., ECF No. 1-6, PagelD.140-141.)

Because Petitioner does not address the court of appeals’ analysis, but simply
repeats the arguments he raised to that courteher explains how the gd’s determinations are
contrary to, or an unreasonaldpplication of, clearly establisieederal law. The appellate
court’s analysis expressly relies on relevamprf®@me Court authority—cldgirestablished federal
law. There is nothing in the court's opinioand there is certaylnothing in Petitioner’s
submissions, that suggests that the MichigaarCof Appeals appliethe clearly established
federal law unreasonably. Accordlg, Petitioner has not shownetfstate court’s determination
that Petitioner’s Fourth Amendmieargument lacks merit is wrong.
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Building on that conclusion, the court @ppeals also rejected Petitioner’s
ineffective assistance claim:
Because the seizure of the evidence wasutstide the scope of the search warrant,
we reject defendant’s alternative argumtdt his trial counsel was ineffective
because he failed to file a motion to siggsthe evidence. There is no reasonable
probability that the outcome in the trial court would have been different had trial

counsel filed a motion to suppress the evidence. SBailand, 466 U.S. at 687-
688.

(Id., PagelD.141.) The court of appeals’ deteation of the ineffetive assistance claim
expressly relies upon, and is entirely consistent with, clearly establistedliféaw. As noted
above, “[o]mitting meritless argumenis neither professionallynreasonable ngsrejudicial.”

Coley, 706 F.3d at 752. Therefore, Petitioner has failed to demonstrate that the court of appeals
rejection of his ineffective assistce claim relating to the failute file a motion to suppress is
contrary to, or an unreasonable applaraof, clearly established federal law.

C. Hear say evidence

As set forth above, the victim told thre¢her people about Petitioner’s criminal
sexual conduct: her friend, CH, during Octobe2015; the counselor at the detention facility,
Melissa Hagen, during December of 2015; and Detective LaCross during January of 2016. Each
of the three testified at the trial regarding wtheg victim had told themPetitioner contends his
trial was rendered unfair by the admissiontioé hearsay testimongf Melissa Hagen and
Detective LaCross because it bolstered théimiis testimony in a case that came down to a
credibility contest between the victim and Petitioner.

The trial court admitted the hearsagtimony offered by Melissa Hagen over
defense counsel’s objection. The court reasoned that the testimony fit within the hearsay exception
provided by Michigan Rulef Evidence 801(d)(1)(B):

A statement is not hearsay if . . . [tjhe @eaht testifies at the trial or hearing and
is subject to cross-examinat concerning the statemeand the statement is . . .

18



consistent with the decknt’s testimony and is offered to rebut an express or
implied charge against the declarant afere fabrication ormproper influence or
motive . . ..”

Mich. R. Evid. 801(d). When Dettive LaCross was asked to tlgstegarding his interview of
the victim, defense counsel did mdgject, presumably anticipating that the trial court would permit
the testimony under the same exception.

The Michigan Court of Appeals explaine@tbhowing that mugie made before a
“prior consistent statements admitted under the rule:

(1) the declarant must testify at trial and be subject to cross-examination; (2) there

must be an express or implied chargesgent fabrication or improper influence or

motive of the declarant’s testimony; (3) the proponent must offer a prior consistent

statement that is coissent with the declarant’s challengeddourt testimony; and,

(4) the prior consistent statement mustisde prior to théme that the supposed

motive to falsify arose.
(Mich. Ct. App. Op., ECF No. 1-6, PagelD.142.) eTtourt of appeals concluded that Hagen’s
testimony did not fit within the eeption because the statement waismade prior to the time the
alleged motive to fabricate arosdd.] Because Detective LaG® interviewed the victim after
Hagen, LaCross’s testimony necesgauffered the same defetct.

Although the court of appesaoncluded that Hagentsstimony should not have
been admitted under the “prior consistent stat@hexception, the aurt provided no relief
because the error was harmless:

The erroneous admission of evidencén@yever, presumed haless and reversal

of a conviction based on erreously admitted evidence wilbt be granted unless,
“after an examination of the &re cause, it shbaffirmatively apar that the error
asserted has resulted immascarriage of justice.People v Lukity, 460 Mich 484,

495; 596 NW2d 607 (1999) (quotation marks aitdtion omitted). That is, unless

the defendant is able to show that it is more probable than not that the error was

outcome determinative, thSourt will not reverse.ld. at 495-496. “An error is
deemed to have been ‘outcome determirgatiit undermined thk reliability of the

3 Petitioner does not object to CH'’s testimony regarding wWieavictim told him about the criminal sexual conduct,
presumably because the victim’s “primynsistent statement” was made to kiHore the motive to falsify arose.
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verdict.” People v Rodriguez, 463 Mich 466, 474; 620 Nw2d 13 (2000) (citation
omitted).

Hagen'’s testimony that DP toler that she had beerxaally abused by defendant
did not provide details of the assaudts described by DP. Hagen’'s testimony
simply identified defendant as the perpé&dr of the assaultsHagen’s testimony
identifying defendant as her abuser wasd¢fore cumulative of similar testimony
by DP and CH. *“Although whether a hearsstatement is cumulative is not
dispositive to this analysis under Michigaw]at is an indicator that the error was
not highly prejudicial, particalrly in the presence oflmtr corroborating evidence.”
People v Gursky, 486 Mich 596, 623; 786 NW2d 579 (2010). Agduorsky, the
improperly admitted portionsf Hagen’s testimony in th case did not introduce
any new information to thpury. Instead, Hagen's testony was cumulative to
DP’s in-court testimony that DP had besssaulted and to CH’s testimony that DP
told him that she had been raped by defendant.idSe€he erroneous admission
of this cumulative hearsay testimony did not prejudice defendant.Pedpke v
Rodriquez (On Remand), 216 Mich App 329, 332; 549 NW2d 359 (1996).

(Mich. Ct. App. Op., ECF No. 1-6, PagelD.142.) Thert of appeals reacti¢he same conclusion
with regard to Detective LaCse’s testimony: “The admission tife evidencevas not highly
prejudicial to defendant becausgas cumulative to DP’s in-court testimony and CH’s testimony
as well as to other corroborating evidencdd.,(PagelD.143.) Again, because Petitioner simply
reiterates his appellate argumeiis,never directly addresses ttmurt of appeals conclusion that
the admission of the hearsay evidence was cumulative and harmless.

As noted above, ikstelle, 502 U.S. at 62, the Supreme Court made clear that an
inquiry into a state-law issusuch as whether evidence was properly admitted or improperly
excluded, “is no part of the fedéi@urt’'s habeas reviewf a state convictioffor] it is not the
province of a federal habeas court to rereixee state-court determinations on state-law
guestions.” Id. at 67-68. Rather, “[ijn anducting habeas review, adégal court is limited to
deciding whether a conviction vaikd the Constitution, laws, or treaties of the United Statds.”
at 68. State-court evidemtyarulings cannot rise to the level dfie process violations unless they
offend some principle of justice so rooted in tralitions and conscience of our people as to be

ranked as fundamentebeymour v. Walker, 224 F.3d 542, 552 (6th Cir0Q0) (quotation omitted);
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accord Coleman v. Mitchell, 268 F.3d 417, 439 (6th Cir. 200Buigh v. Mitchell, 329 F.3d 496,
512 (6th Cir. 2003). This approach accords the state courts wide latitude in ruling on evidentiary
matters. Seymour, 224 F.3d at 552 (6th Cir. 2000).

Further, under the AEDPA, the court may gadnt relief if itwould have decided
the evidentiary question differentlyThe court may only grant relid@fPetitioner is able to show
that the state court’s evidentiary ruling wascanflict with a decigin reached by the Supreme
Court on a question of law ortifie state court decided the evitlary issue differently than the
Supreme Court did on a set of madélyi indistinguishable factsSanders v. Freeman, 221 F.3d
846, 860 (6th Cir. 2000). Petitioner has not met thfecdit standard with regard to the admission
of hearsay evidence because there is no Supreme Court authority concluding that due process is
violated by the admission of hearsay eviderigesai v. Booker, 732 F.3d 628, 630 (6th Cir. 2013)
(“The first and most conspicuous failing in Disgetition is the absence of a Supreme Court
holding granting relief on his dymocess theory: that the admissadrallegedly unreliable hearsay
testimony violates the Due Process Clause. That by itself makes it difficult to conclude that the
state court of appeals’ decision ‘was contréoy or involved an unreasonable application of,
clearly established Federal law, as determimgthe Supreme Court tfie United States.™).

But, here, the state court did not decide the evidence was admissible; the court
concluded it was not. Nonetheless, the court regeBetitioner’s challenge because it determined
that even if the testimony was improperly adndifteecause it was cumulative of properly admitted
and otherwise corroborated evidenthe error was harmless.

On habeas review, a court must assessilegasness under the standard set forth in

Brecht v. Abrahamson, 507 U.S. 619 (1993)regardless of whether the state appellate court

4In Davenport v. MacLaren, 964 F.3d 448 (6th Cir. 2020), the Sixth Circuit clarified that the standard applicable to a
state-court harmlessrefinding is only théBrecht standard, not thBrecht standard coupled with a an evaluation of
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recognized the error and rewed it for harmlessnesSee Hargravev. McKee, 248 F. App’x 718,
728 (6th Cir. 2007{citing Fry v. Pliler, 551 U.S. 112, 120-21 (2007)¥gesalso Vasguez v Jones,

496 F.3d 564, 574-75 (6th Cir. 2007). TBrecht standard requires the Court to consider whether
the constitutional error in theade criminal trial had a “subst@al and injurious effect” on the
result. Brecht, 507 U.S. at 638.

For the same reason the state appellate court concluded any error was harmless
under state law, i.e. not outcongeterminative, Petdner cannot show that the error had a
substantial and infious effect on the result. M/ong v. Belmontes, 558 U.S. 15 (2009), the
Supreme Court concluded that adding cumulativeéesce to what was already there “would have
made little difference” such th&elmontes could not “establishrickland prejudice.® Wong,

558 U.S. at 22.

Just a couple of months ago, the SixthcGit assessed whether the introduction of
cumulative evidence could be considered prejudici@dngland v. Hart, 970 F. 3d 698 (6th Cir.
2020), stating:

Next, England argues that the affidavit was corroborative, rétaaercumulative,
of the aspects of the ®ddfork statements that eéhprosecution relied on.
“[E]vidence that is merely cumulativef that already presented does not . . .
establish prejudice.Getsy v. Mitchell, 495 F.3d 295, 313 (6th Cir. 2007) (en banc)
(quotingBroomv. Mitchell, 441 F.3d 392, 410 (6th Cir. 2006)). Determining what
constitutes cumulative evidence can be ditticas “[o]ur casg . . . do not tell us

clearly when evidence becomes sufficiently different to no longer be ‘cumulative’
or at what level of generality one must compare the eviden&d&asquez v.

the state-court’s application of t@apman standard under the AEDPA standaldl. at 454-59 (citinddavisv. Ayala,
576 U.S. 257, 268 (2015) (holding that Brecht test subsumes the limitations imposed by AEDPA) (ciing 551
U.S. at 119-20)).

5 The absence drickland prejudice is not the same thing as harmlessness Bnet. See Kyles v. Whitley, 514

U.S. 419, 436 (1995) (explaining that tbieited Sates v. Agurs, 427 U.S. 97 (1976), materiality standard, later
adopted as the prejudice standard for ineffective assestaicounsel claims, requires the habeas petitioner to make
a greater showing of harm than is necessary to overcome the harmless err@reebt)of Thus, there might be some
level of harm that is insufficient to establish prejudice urgtieckland but sufficient to overcome the harmlessness
test ofBrecht. Yet, if there is no prejudice und8rickland, it is also entirely possible—even, likely—that the error
is so nonprejudicial that it is harmless.
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Bradshaw, 345 F. App’x 104, 120 (6th Cir. 2009Dur most frequent formulation
of the standard is that “new evidence” is aamulative if it “differs both in strength
and subject matter from the evidermetually presented at [trial]." Goodwin v.
Johnson, 632 F.3d 301, 327 (6th Cir. 2011).

England, 970 F.3d at 714-1%5.Under theEngland standard, Hagen’s and LaCross’s recounting of
the victim’s reports to them were plainly cumulati They did not differ in “strength” or “subject
matter” from the victim’s trial tetimony and there was nothing abthg timing or circumstance
of the disclosures to Hagen or LaCross tlest any meaningful corroborative value to the
testimony. Accordingly, the Coucbncludes that any error was rostly not prejudicial, it was
also harmless und@recht, and Petitioner is not entitled kabeas relief on the claim.

[I1.  Application to proceed in forma pauperis

Petitioner has requesteghlve of court to proceed forma pauperis (ECF No. 2)
under 28 U.S.C. § 1915(a)(1) and has filed an affidzfvindigence. It reasonably appears that
paying the cost of thiling fee would impose aandue financial hardshig?rowsv. Kastner, 842

F.2d 138, 140 (5th Cir. 1988). Accordinglige Court will grant his application.

6 The Sixth Circuit has found the court of appeals’ reasoning persuasive in multiple cases when evaluating prejudice
and harmlessnessee, i.e., Barnesv. Warden, Ross Corr. Inst., No. 19-3389, 2019 WL 5576345, at *2 (6th Cir. Sept.
16, 2019) (“Review of the record confirms that Andrews’s testimony—whether hearsay or not—rwdative to
Martin’s own testimony about the incident. Even assuming the testimony did aimbgatrsay, Barnes cannot make
a substantial showing that counsel’s failure to object resulted in prejudizebsv. Trierweiler, No. 16-2209, 2017
WL 3725349, at *2 (6th Cir. Apr. 7, 2017) (“[T]he testinyois cumulative with regard to the second shooting . . .
[a]lnd because the testimony was harmless, Dobbs couldhowt that his attorney’s failure to object to it was
objectively unreasonable that prejudice resulted.”;hurmond v. Carlton, 489 F. App’x 834, 842 (6th Cir. 2012)
(“Because Baxter's [hearsay] testimony was cumulative to thienvs, the lack of an obj¢ion (likely to be sustained)
did not prejudice the defense.Anthony v. DeWitt, 295 F.3d 554, 564 (6th Cir. 2002) (“[A]ldmission [of the hearsay
statements] would constitute harmless doerause of our conclusion that theg dot have a substantial and injurious
effect or influence in determining the jury’s verdict. .. Prior to Regina Knox’s téisnony, there was sufficient
corroborating testimony from John Knox and Mary Payne describing the events on the ev&rith'sf murder,
making Regina Knox’s hearsay testimony in this regard tatiae. . . . [H]abeas petitioners are not entitled to relief
based on trial error unless they can establishilieag¢rror resulted in actual prejudice . . . .").
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IV. Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Courtsndetermine whethe certificate of
appealability should be granted. A certificatieould issue if Petitioner has demonstrated a
“substantial showing of a deniaf a constitutional right.”28 U.S.C. § 2253(c)(2).

The Sixth Circuit Court of Appeals has dipaoved issuance tlanket denials of
a certificate of appealabilityMurphy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per curiam).
Rather, the district court must “engage in asaned assessment of each claim” to determine
whether a certificate is warranteldl. Each issue must be consig@émunder the standards set forth
by the Supreme Court iack v. McDaniel, 529 U.S. 473 (2000) Murphy, 263 F.3d at 467.
Consequently, this Court has examined each of Petitioner’'s claims und8iat¢kestandard.
Under Sack, 529 U.S. at 484, to warrant a grant tbe certificate, “[the petitioner must
demonstrate that reasonable jwrisiould find the districtourt’'s assessment tife constitutional
claims debatable or wrong.l'd. “A petitioner satisfies this standard by demonstrating that . . .
jurists could conclude the issues presentedadexjuate to deserve encouragement to proceed
further.” Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). Ipg@lying this standard, the Court
may not conduct a full merits review, but mustitiits examination to a teshold inquiry into the
underlying merit of Pitioner’s claims. |d.

The Court finds that reasonable juristsuld not conclude that this Court’s
dismissal of Petitioner’s clainvgas debatable or wron@.herefore, the Couwill deny Petitioner
a certificate of appealability. Meover, although Petitiondas failed to demotrsite that he is in
custody in violation of the Constitution and has fatiednake a substantial showing of the denial
of a constitutional right, the Coudbes not conclude that any is®egtitioner mightaise on appeal

would be frivolous.Coppedge v. United Sates, 369 U.S. 438, 445 (1962).
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Conclusion

The Court will enter a judgment dismissing the petition and an order granting

Petitioner’s application to proceadforma pauperis and denying a certdate of appealability.

Dated: October 20, 2020 /s/ Janet T. Neff
Janet T. Neff
United States District Judge
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