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OPINION 

This is a civil rights action brought by a state prisoner under 42 U.S.C. § 1983.  

Under the Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321 (1996) (PLRA), the 

Court is required to dismiss any prisoner action brought under federal law if the complaint is 

frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks monetary 

relief from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. 

§ 1997e(c).   The Court must read Plaintiff’s pro se complaint indulgently, see Haines v. Kerner, 

404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true, unless they are clearly 

irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992).  Applying these 

standards, the Court will dismiss Plaintiff’s complaint for failure to state a claim. 

Discussion 

 Factual allegations 

Plaintiff is presently incarcerated with the Michigan Department of Corrections 

(MDOC) at the Alger Correctional Facility (LMF) in Munising, Alger County, Michigan.  The 
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events about which he complains occurred at that facility.   Plaintiff sues MDOC Director Heidi 

Washington, LMF Warden Sarah Schroeder, and LMF Correctional Officer Unknown Heyrman.   

Plaintiff alleges that on March 30, 2020, Defendant Heyrman used racial slurs 

toward him.  Plaintiff further alleges that Defendant Heyrman uses slurs including “‘monkey,’ 

‘coon,’ ‘n***er,’ ‘spook,’ ‘cockroach,’ and, ‘stupid n***er’ daily when he addresses the African 

American” prisoners.  (Compl., ECF No. 1, PageID.3.)  Plaintiff states that he brought Defendant 

Heyrman’s conduct to the attention of all Defendants, but Defendants have not resolved the issue.  

He asserts that he has suffered mental anguish and emotional distress as a result. 

Plaintiff alleges that Defendants’ conduct violated the Eighth Amendment and that 

they intentionally inflicted emotional distress.  For relief, Plaintiff seeks nominal, compensatory, 

and punitive damages. 

 Failure to state a claim 

A complaint may be dismissed for failure to state a claim if it fails “‘to give the 

defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)).  While 

a complaint need not contain detailed factual allegations, a plaintiff’s allegations must include 

more than labels and conclusions.  Twombly, 550 U.S. at 555; Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009) (“Threadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements, do not suffice.”).  The court must determine whether the complaint contains “enough 

facts to state a claim to relief that is plausible on its face.”  Twombly, 550 U.S. at 570.  “A claim 

has facial plausibility when the plaintiff pleads factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  Iqbal, 556 U.S. at 

679.  Although the plausibility standard is not equivalent to a “‘probability requirement,’ . . . it 

asks for more than a sheer possibility that a defendant has acted unlawfully.”  Iqbal, 556 U.S. at 
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678 (quoting Twombly, 550 U.S. at 556).  “[W]here the well-pleaded facts do not permit the court 

to infer more than the mere possibility of misconduct, the complaint has alleged—but it has not 

‘show[n]’—that the pleader is entitled to relief.”  Iqbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 

8(a)(2)); see also Hill v. Lappin, 630 F.3d 468, 470–71 (6th Cir. 2010) (holding that the 

Twombly/Iqbal plausibility standard applies to dismissals of prisoner cases on initial review under 

28 U.S.C. §§ 1915A(b)(1) and 1915(e)(2)(B)(i)). 

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a 

right secured by the federal Constitution or laws and must show that the deprivation was committed 

by a person acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. 

Corp. of Am., 102 F.3d 810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating 

federal rights, not a source of substantive rights itself, the first step in an action under § 1983 is to 

identify the specific constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 

(1994). 

 Respondeat Superior 

Plaintiff fails to allege that Defendants Washington and Schroeder took any action 

against him, other than to suggest that they failed to adequately supervise their subordinates or 

respond to Plaintiff’s grievances.  Government officials may not be held liable for the 

unconstitutional conduct of their subordinates under a theory of respondeat superior or vicarious 

liability.  Iqbal, 556 U.S. at 676; Monell v. New York City Dep’t of Soc. Servs., 436 U.S. 658, 

691(1978); Everson v. Leis, 556 F.3d 484, 495 (6th Cir. 2009).  A claimed constitutional violation 

must be based upon active unconstitutional behavior.  Grinter v. Knight, 532 F.3d 567, 575–76 

(6th Cir. 2008); Greene v. Barber, 310 F.3d 889, 899 (6th Cir. 2002).  The acts of one’s 

subordinates are not enough, nor can supervisory liability be based upon the mere failure to act.  

Grinter, 532 F.3d at 576; Greene, 310 F.3d at 899; Summers v. Leis, 368 F.3d 881, 888 (6th Cir. 
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2004).  Moreover, § 1983 liability may not be imposed simply because a supervisor denied an 

administrative grievance or failed to act based upon information contained in a grievance.  See 

Shehee v. Luttrell, 199 F.3d 295, 300 (6th Cir. 1999).  “[A] plaintiff must plead that each 

Government-official defendant, through the official’s own individual actions, has violated the 

Constitution.”  Iqbal, 556 U.S. at 676.  

The Sixth Circuit repeatedly has summarized the minimum required to constitute 

active conduct by a supervisory official: 

“[A] supervisory official’s failure to supervise, control or train the offending 

individual is not actionable unless the supervisor either encouraged the specific 

incident of misconduct or in some other way directly participated in it.”  Shehee, 

199 F.3d at 300 (emphasis added) (internal quotation marks omitted).  We have 

interpreted this standard to mean that “at a minimum,” the plaintiff must show that 

the defendant “at least implicitly authorized, approved, or knowingly acquiesced in 

the unconstitutional conduct of the offending officers.” 

Peatross v. City of Memphis, 818 F.3d 233, 242 (6th Cir. 2016) (quoting Shehee, 199 F.3d at 300, 

and citing Phillips v. Roane Cnty., 534 F.3d 531, 543 (6th Cir. 2008)); see also Copeland v. 

Machulis, 57 F.3d 476, 481 (6th Cir. 1995) (citing Rizzo v. Goode, 423 U.S. 362, 375–76 (1976), 

and Bellamy v. Bradley, 729 F.2d 416, 421 (6th Cir. 1984)); Walton v. City of Southfield, 995 F.2d 

1331, 1340 (6th Cir. 1993); Leach v. Shelby Cnty. Sheriff, 891 F.2d 1241, 1246 (6th Cir. 1989).  

Plaintiff fails to allege any facts showing that Defendants Washington and 

Schroeder encouraged or condoned the conduct of their subordinates, or authorized, approved or 

knowingly acquiesced in the conduct.  Indeed, he fails to allege any facts at all about their conduct.  

His vague and conclusory allegations of supervisory responsibility are insufficient to demonstrate 

that Defendants were personally involved in the events surrounding Defendant Heyrman’s alleged 

verbal harassment.  Conclusory allegations of unconstitutional conduct without specific factual 

allegations fail to state a claim under § 1983.  See Iqbal, 556 U.S. at 678–79; Twombly, 550 U.S. 

at 555.  Because Plaintiff’s § 1983 action against Defendants Washington and Schroeder is 
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premised on nothing more than respondeat superior liability, his action fails to state a claim against 

them.  Accordingly, the Court will dismiss Plaintiff’s claim against them.   

 Eighth Amendment  

Plaintiff further alleges that Defendant Heyrman used racial slurs in addressing him 

and others, which he contends violated the Eighth Amendment.  An allegation that a prison official 

used racial slurs, although unprofessional and reprehensible, does not rise to constitutional 

dimensions.  See Ivey v. Wilson, 832 F.2d 950, 954–55 (6th Cir. 1987) (per curiam); Jones Bey v. 

Johnson, 248 F. App’x 675, 677–78 (6th Cir. 2007) (prison guard’s use of racial slurs and other 

derogatory language against state prisoner did not rise to level of a violation of the Eighth 

Amendment) (citing Torres v. Cnty. of Oakland, 758 F.2d 147, 152 (6th Cir.1985)); Williams v. 

Gobles, No. 99-1701, 2000 WL 571936, at *1 (6th Cir. May 1, 2000) (occasional or sporadic use 

of racial slurs does not rise to a level of constitutional magnitude; Bell-Bey v. Mayer, No. 98-1425, 

1999 WL 1021859, at *1 (6th Cir. Nov. 3, 1999) (same); Thaddeus-X v. Langley, No. 96-1282, 

1997 WL 205604, at *1 (6th Cir. Apr. 24, 1997) (verbal harassment is insufficient to state a claim); 

Brown v. Toombs, No. 92-1756, 1993 WL 11882 (6th Cir. Jan. 21, 1993) (“Brown’s allegation that 

a corrections officer used derogatory language and insulting racial epithets is insufficient to 

support his claim under the Eighth Amendment.”).  Defendant Heyrman’s conduct, if true, is 

deplorable.  Although harassment and verbal abuse are not condoned by the courts and should not 

be tolerated by correctional authorities, allegations regarding this type of abuse do not present a 

constitutional violation.  Ivey, 832 F.2d at 954.  In light of the foregoing, Plaintiff fails to state a 

claim for a violation of the Eighth Amendment.     

 State-Law Claims 

Claims under § 1983 can only be brought for “deprivations of rights secured by the 

Constitution and laws of the United States.”  Lugar v. Edmondson Oil Co., 457 U.S. 922, 924 
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(1982).  Section 1983 does not provide redress for a violation of a state law.  Pyles v. Raisor, 60 

F.3d 1211, 1215 (6th Cir. 1995); Sweeton v. Brown, 27 F.3d 1162, 1166 (6th Cir. 1994).  Plaintiff’s 

assertion that Defendants violated state law therefore fails to state a claim under § 1983.  Moreover, 

to the extent that Plaintiff seeks to invoke this Court’s supplemental jurisdiction over a state-law 

claim, the Court declines to exercise jurisdiction.  In determining whether to retain supplemental 

jurisdiction, “[a] district court should consider the interests of judicial economy and the avoidance 

of multiplicity of litigation and balance those interests against needlessly deciding state law 

issues.”  Landefeld v. Marion Gen. Hosp., Inc., 994 F.2d 1178, 1182 (6th Cir. 1993).  Ordinarily, 

where a district court has exercised jurisdiction over a state-law claim solely by virtue of 

supplemental jurisdiction and the federal claims are dismissed prior to trial, the court will dismiss 

the remaining state-law claims.  Id.  Dismissal, however, remains “purely discretionary.”  Carlsbad 

Tech., Inc. v. HIF Bio, Inc., 556 U.S. 635, 639 (2009) (citing 28 U.S.C. § 1367(c)); Orton v. 

Johnny’s Lunch Franchise, LLC, 668 F.3d 843, 850 (6th Cir. 2012).  Here, the balance of the 

relevant considerations weighs against the continued exercise of supplemental jurisdiction.  

Accordingly, Plaintiff’s state-law claim will be dismissed without prejudice. 

Conclusion 

Having conducted the review required by the Prison Litigation Reform Act, the 

Court determines that Plaintiff’s complaint will be dismissed for failure to state a claim, under 28 

U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c). The Court must next decide 

whether an appeal of this action would be in good faith within the meaning of 28 U.S.C. 

§ 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir. 1997).  Although the 

Court concludes that Plaintiff’s claims are properly dismissed, the Court does not conclude that 

any issue Plaintiff might raise on appeal would be frivolous.  Coppedge v. United States, 369 U.S. 

438, 445 (1962).  Accordingly, the Court does not certify that an appeal would not be taken in 
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good faith.  Should Plaintiff appeal this decision, the Court will assess the $505.00 appellate filing 

fee pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless Plaintiff is barred from 

proceeding in forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).  If he is barred, he will 

be required to pay the $505.00 appellate filing fee in one lump sum.   

This is a dismissal as described by 28 U.S.C. § 1915(g).   

A judgment consistent with this opinion will be entered.     

   

Dated:       May 17, 2021         /s/ Robert J. Jonker      

      ROBERT J. JONKER 

      CHIEF UNITED STATES DISTRICT JUDGE  


