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OPINION 

This is a habeas corpus action brought by a state prisoner under 28 U.S.C. § 2254. Pursuant 

to 28 U.S.C. § 636(c) and Rule 73 of the Federal Rules of Civil Procedure, Petitioner consented to 

proceed in all matters in this action under the jurisdiction of a United States magistrate judge.  

(ECF No. 4.) Section 636(c) provides that “[u]pon the consent of the parties, a full-time United 

States magistrate judge . . . may conduct any or all proceedings in a jury or nonjury civil matter 

and order the entry of judgment in the case . . . .” 28 U.S.C. § 636(c). 

This case is presently before the Court for preliminary review pursuant to 28 U.S.C. § 2253 

and Rule 4 of the Rules Governing § 2254 Cases. The Court is required to conduct this initial 

review prior to the service of the petition. Rule 4, Rules Governing § 2254 Cases.  

Service of the petition on the respondents1 is of particular significance in defining a 

putative respondent’s relationship to the proceedings. “An individual or entity named as a 

defendant is not obliged to engage in litigation unless notified of the action, and brought under a 

 
1 Petitioner names as respondents Baraga Correctional Facility Warden Kris Taskila, Deputy 

Warden Nate Hoffman, and Assistant Deputy Warden Rebecca Horrocks. (ECF No. 1, PageID.1.)  
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court’s authority, by formal process.” Murphy Bros. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 

347 (1999). “Service of process, under longstanding tradition in our system of justice, is 

fundamental to any procedural imposition on a named defendant.” Id. at 350. “[O]ne becomes a 

party officially, and is required to take action in that capacity, only upon service of a summons or 

other authority-asserting measure stating the time within which the party served must appear and 

defend.” Id. (citations omitted). That is, “[u]nless a named defendant agrees to waive service, the 

summons continues to function as the sine qua non directing an individual or entity to participate 

in a civil action or forgo procedural or substantive rights.” Id. at 351.  

Rule 4, by requiring courts to review and even resolve the petition before service, creates 

a circumstance where there may only be one party to the proceeding—the petitioner. Because 

Respondent has not yet been served, the undersigned concludes that Respondent is not presently a 

party whose consent is required to permit the undersigned to conduct a preliminary review of the 

petition. See Neals v. Norwood, 59 F.3d 530, 532 (5th Cir. 1995) (“The record does not contain a 

consent from the defendants[; h]owever, because they had not been served, they were not parties 

to th[e] action at the time the magistrate entered judgment.”).2 Petitioner’s consent is sufficient to 

permit the undersigned to conduct the Rule 4 review. 

The Court conducts a preliminary review of the petition under Rule 4 to determine whether 

“it plainly appears from the face of the petition and any exhibits annexed to it that the petitioner is 

 
2 But see Coleman v. Lab. & Indus. Rev. Comm’n of Wis., 860 F.3d 461, 471 (7th Cir. 2017) 

(concluding that, when determining which parties are required to consent to proceed before a 

United States magistrate judge under 28 U.S.C. § 636(c), “context matters” and the context the 

United States Supreme Court considered in Murphy Bros. was nothing like the context of a 

screening dismissal pursuant to 28 U.S.C. §§ 1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c)); 

Williams v. King, 875 F.3d 500, 503–04 (9th Cir. 2017) (relying on Black’s Law Dictionary for 

the definition of “parties” and not addressing Murphy Bros.); Burton v. Schamp, 25 F.4th 198, 207 

n.26 (3d Cir. 2022) (premising its discussion of “the term ‘parties’ solely in relation to its meaning 

in Section 636(c)(1), and . . . not tak[ing] an opinion on the meaning of ‘parties’ in other contexts”).  



 

3 

 

not entitled to relief in the district court.” Rule 4, Rules Governing § 2254 Cases; see 28 U.S.C.  

§ 2243. If so, the petition must be summarily dismissed. Rule 4; see Allen v. Perini, 424 F.2d 134, 

141 (6th Cir. 1970) (discussing that a district court has the duty to “screen out” petitions that lack 

merit on their face). A dismissal under Rule 4 includes those petitions which raise legally frivolous 

claims, as well as those containing factual allegations that are palpably incredible or false. Carson 

v. Burke, 178 F.3d 434, 436–37 (6th Cir. 1999). After undertaking the review required by Rule 4, 

the Court will dismiss the petition without prejudice for failure to raise a meritorious federal claim. 

Discussion 

I. Factual allegations 

Petitioner Deandre Martez Johnson is incarcerated with the Michigan Department of 

Corrections at the Baraga Correctional Facility (AMF) in Baraga, Baraga County, Michigan. 

Petitioner pleaded guilty in the Wayne County Circuit Court to manslaughter. On July 8, 2014, the 

court sentenced Petitioner to a prison term of 7 to 15 years.  

On December 15, 2022, Petitioner filed his habeas corpus petition. Petitioner does not 

challenge his manslaughter conviction or his sentence. Instead, Petitioner raises several grounds 

for relief, paraphrased as follows: 

I. He is held in segregation status in harsh conditions. 

II. He is subject to harassment, discrimination, and verbal abuse. 

III. He has been withheld from his family. 

IV. AMF is interfering with Petitioner’s rehabilitation process. The facility does 

not have programs recommended by the parole board and, therefore, he is 

being denied his parole. 

(Pet., ECF No. 1, PageID.1–3.) Petitioner asks the Court to order his transfer to another Level V 

facility, such as the Ionia Correctional Facility, where he can complete his program, be 

rehabilitated, and paroled. Petitioner attaches to his petition a memorandum from the MDOC 
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Director describing a pilot program at the Ionia Correctional Facility, the START unit, that serves 

as an alternative to segregation and offers a structured environment to permit prisoners to progress 

through levels that will permit them to return to a general population setting. (Director’s Office 

Memo., ECF No. 1-1, PageID.7.) 

II. Conditions of confinement 

Petitioner’s request for relief is not a typical habeas petition. The Supreme Court has made 

clear that constitutional challenges to the fact or duration of confinement are the proper subject of 

a habeas corpus petition. Preiser v. Rodriguez, 411 U.S. 475, 499 (1973). Constitutional challenges 

to the conditions of confinement, on the other hand, are proper subjects for relief under 42 U.S.C. 

§ 1983. Id. The Preiser Court, however, did not foreclose the possibility that habeas relief might 

be available even for conditions of confinement claims: 

This is not to say that habeas corpus may not also be available to challenge such 

prison conditions. See Johnson v. Avery, 393 U.S. 483, (1969); Wilwording v. 

Swenson, supra, at 251 of 404 U.S. . . . When a prisoner is put under additional and 

unconstitutional restraints during his lawful custody, it is arguable that habeas 

corpus will lie to remove the restraints making the custody illegal. See Note, 

Developments in the Law—Habeas Corpus, 83 Harv. L. Rev. 1038, 1084 (1970).[] 

Preiser, 411 U.S. at 499 (footnote omitted).  

But, the Court has also never upheld a “conditions of confinement” habeas claim. Indeed, 

in Muhammad v. Close, 540 U.S. 749 (2004), the Court acknowledged that it had “never followed 

the speculation in Preiser . . . that such a prisoner subject to ‘additional and unconstitutional 

restraints’ might have a habeas claim independent of § 1983 . . . .” Id. at 751 n.1.  

The Sixth Circuit has concluded that claims regarding conditions of confinement are 

properly brought under § 1983 and are not cognizable on habeas review. See Martin v. Overton, 

391 F.3d 710, 714 (6th Cir. 2004) (“Petitioner in this case appears to be asserting the violation of 

a right secured by the federal Constitution or laws by state prison officials. Such a claim is properly 
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brought pursuant to 42 U.S.C. § 1983.”); In re Owens, 525 F. App’x 287, 290 (6th Cir. 2013) (“The 

criteria to which Owens refers involves the conditions of his confinement . . . . This is not the 

proper execution of sentence claim that may be pursued in a § 2254 petition.”); Hodges v. Bell, 

170 F. App’x 389, 392–93 (6th Cir. 2006) (“Hodges’s complaints about the conditions of his 

confinement . . . are a proper subject for a § 1983 action, but fall outside of the cognizable core of 

habeas corpus relief.”); Young v. Martin, 83 F. App’x 107, 109 (6th Cir. 2003) (“It is clear under 

current law that a prisoner complaining about the conditions of his confinement should bring suit 

under 42 U.S.C. § 1983.”). 

“The Supreme Court has held that release from confinement—the remedy petitioner[] 

seek[s] here—is ‘the heart of habeas corpus.’” Wilson v. Williams, 961 F.3d 829, 868 (6th Cir. 

2020) (quoting Preiser, 411 U.S. at 498).3 A challenge to the fact or duration of confinement 

should be brought as a petition for habeas corpus and is not the proper subject of a civil rights 

action brought pursuant to § 1983. See Preiser, 411 U.S. at 484 (discussing that the essence of 

habeas corpus is an attack by a person in custody upon the legality of that custody and the 

traditional function of the writ is to secure release from illegal custody).  

In Wilson, the Sixth Circuit stated: “[o]ur precedent supports the conclusion that where a 

petitioner claims that no set of conditions would be constitutionally sufficient the claim should be 

construed as challenging the fact or extent, rather than the conditions, of the confinement.” Wilson, 

961 F.3d at 838. But that is not what Petitioner claims. Unlike the petitioners in Wilson, Petitioner 

does not contend there are no conditions of confinement sufficient to prevent irreparable injury. 

 
3 The Wilson petitioners were federal prison inmates who brought habeas claims under 28 U.S.C. 

§ 2241 claiming entitlement to release because of the intolerable conditions of confinement they 

faced because of the COVID-19 pandemic.  
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He does not seek release from confinement; he asks for transfer to a different facility. Therefore, 

Petitioner fails to raise a cognizable habeas claim. 

III. Parole 

Petitioner also contends that his placement at AMF is interfering with his prospect for 

parole. That contention does not raise a cognizable claim of constitutional magnitude because he 

has no liberty interest in being released on parole. There is no constitutional or inherent right to be 

conditionally released before the expiration of a prison sentence. Greenholtz v. Inmates of Neb. 

Penal & Corr. Complex, 442 U.S. 1, 7 (1979). Although a state may establish a parole system, it 

has no duty to do so; thus, the presence of a parole system by itself does not give rise to a 

constitutionally protected liberty interest in parole release. Id. at 7, 11; Bd. of Pardons v. Allen, 

482 U.S. 369, 373 (1987). Rather, a liberty interest is present only if state law entitles an inmate 

to release on parole. Inmates of Orient Corr. Inst. v. Ohio State Adult Parole Auth., 929 F.2d 233, 

235 (6th Cir. 1991). 

In Sweeton v. Brown, 27 F.3d 1162, 1164–65 (6th Cir. 1994) (en banc), the Sixth Circuit, 

noting “the broad powers of the Michigan authorities to deny parole,” held that the Michigan 

system does not create a liberty interest in parole. The Sixth Circuit reiterated the continuing 

validity of Sweeton in Crump v. Lafler, 657 F.3d 393, 404 (6th Cir. 2011). In Crump, the Sixth 

Circuit held that the adoption of specific parole guidelines since Sweeton does not lead to the 

conclusion that parole release is mandated upon reaching a high probability of parole. See id.; see 

also Carnes v. Engler, 76 F. App’x 79, 80 (6th Cir. 2003). In addition, the Sixth Circuit has rejected 

the argument that the Due Process Clause is implicated when changes to parole procedures and 

practices have resulted in incarcerations that exceed the subjective expectation of the sentencing 

judge. See Foster v. Booker, 595 F.3d 353, 369 (6th Cir. 2010). Finally, the Michigan Supreme 
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Court has recognized that there exists no liberty interest in parole under the Michigan system. 

Glover v. Mich. Parole Bd., 596 N.W.2d 598, 603–04 (Mich. 1999). 

Under this authority, until Petitioner has served his 15-year maximum sentence, he has no 

reasonable expectation of liberty.  The discretionary parole system in Michigan holds out “no more 

than a mere hope that the benefit will be obtained.” Greenholtz, 442 U.S. at 11. The Michigan 

Parole Board’s failure or refusal to consider Petitioner for parole or the Respondents’ failure to 

offer rehabilitative programs to facilitate Petitioner’s release on parole, therefore, implicate no 

federal right. In the absence of a liberty interest, Petitioner’s claim is deficient on the face of the 

petition. 

IV. Certificate of Appealability 

Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of 

appealability should be granted. A certificate should issue if Petitioner has demonstrated a 

“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(c)(2).  

The Sixth Circuit Court of Appeals has disapproved issuance of blanket denials of a 

certificate of appealability. Murphy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per curiam). 

Rather, the district court must “engage in a reasoned assessment of each claim” to determine 

whether a certificate is warranted. Id. Each issue must be considered under the standards set forth 

by the Supreme Court in Slack v. McDaniel, 529 U.S. 473 (2000). Murphy, 263 F.3d at 467. 

Consequently, this Court has examined each of Petitioner’s claims under the Slack standard. Under 

Slack, 529 U.S. at 484, to warrant a grant of the certificate, “[t]he petitioner must demonstrate that 

reasonable jurists would find the district court’s assessment of the constitutional claims debatable 

or wrong.” Id. “A petitioner satisfies this standard by demonstrating that . . . jurists of reason could 

conclude the issues presented are adequate to deserve encouragement to proceed further.” Miller-

El v. Cockrell, 537 U.S. 322, 327 (2003). In applying this standard, the Court may not conduct a 
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full merits review, but must limit its examination to a threshold inquiry into the underlying merit 

of Petitioner’s claims. Id.  

The Court finds that reasonable jurists could not conclude that this Court’s dismissal of 

Petitioner’s claims was debatable or wrong. Therefore, the Court will deny Petitioner a certificate 

of appealability. Moreover, for the same reasons, the Court concludes that any issue Petitioner 

might raise on appeal would be frivolous. Coppedge v. United States, 369 U.S. 438, 445 (1962).  

Conclusion 

The Court will enter a judgment dismissing the petition and an order denying a certificate 

of appealability. 

 

 

Dated:  March 10, 2023  /s/Maarten Vermaat 
Maarten Vermaat 

United States Magistrate Judge  
 

 


