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DEFENDANT’ S PROPOSED JURY I NSTRUCTI ON NO.  1 

 Cer t ai n char t s and summar i es have been shown t o you i n 

or der  t o hel p expl ai n t he f act s di sc l osed by t he r ecor ds or  

ot her  under l y i ng evi dence i n t he case.   Those char t s or  

summar i es ar e used f or  conveni ence.   They ar e not  

t hemsel ves evi dence or  pr oof  of  any f act s.   I f  t hey do not  

cor r ect l y  r ef l ect  t he f act s shown by t he evi dence i n t he 

case,  you shoul d di sr egar d t hese char t s and summar i es and 

det er mi ne t he f act s f r om t he books,  r ecor ds,  or  ot her  

under l y i ng evi dence.  

  

 

  



DEFENDANT’ S PROPOSED JURY I NSTRUCTI ON NO.  2 

 The pl ai nt i f f s  i n t hi s case al l ege t hat  t he def endant  

i nf r i nged t hei r  copyr i ght s i n cer t ai n musi cal  wor ks.   I n 

or der  t o pr evai l  on t hei r  copyr i ght - i nf r i ngement  c l ai ms,  

each pl ai nt i f f  must  pr ove f i ve el ement s wi t h r espect  t o 

each musi cal  wor k at  i ssue:  

1.  t hat  t he pl ai nt i f f  owns t he copyr i ght  i n t he 

musi cal  wor k;  

2.  t hat  t he pl ai nt i f f ’ s  copyr i ght ,  i f  any,  i s  val i d;  

3.  t hat  t he def endant  ei t her :  

a.  copi ed t he musi cal  wor k wi t hout  a l i cense t o 

do so;  or  

b.  di st r i but ed t he copyr i ght ed musi cal  wor k t o 

a t hi r d per son wi t hout  a l i cense t o do so;  

and 

4.  t hat  t he def endant ’ s  copyi ng or  di st r i but i on,  i f  

any,  does not  const i t ut e “ f ai r  use” ;  and 

5.  t hat  t he def endant ’ s  copyi ng or  di st r i but i on was 

subst ant i al l y  har mf ul  or ,  i f  wi despr ead,  woul d 

subst ant i al l y  and adver sel y af f ect  t he pot ent i al  

mar ket  f or  t he copyr i ght ed musi cal  wor k.  

I f  you f i nd t hat  any of  t he pl ai nt i f f s  ( CAPI TOL 

RECORDS I NC. ,  SONY BMG MUSI C ENTERTAI NMENT,  ARI STA RECORDS 

LLC,  I NTERSCOPE RECORDS,  WARNER BROS.  RECORDS I NC. ,  or  UMG 

RECORDI NGS I NC. )  has pr oved each of  t hese f i ve el ement s 

wi t h r espect  t o a par t i cul ar  musi cal  wor k,  t hen you shoul d 

f i nd f or  t hat  pl ai nt i f f  wi t h r espect  t o t hat  wor k.  



I f ,  however ,  you f i nd t hat  any of  t he pl ai nt i f f s  di d 

not  pr ove each of  t hese f i ve el ement s,  t hen you shoul d f i nd 

f or  def endant  wi t h r espect  t o each such pl ai nt i f f  and not  

deci de any amount  of  damages.  

 

- - - - - - - - - - - - -  

1.  Pi nkham v.  Sar a Lee Cor p. ,  983 F. 2d 824 ( 8t h Ci r .  
1992)  ( owner shi p as el ement ) .  

2.  Mul cahy v.  Cheet ah Lear ni ng LLC,  386 F. 3d 849 ( 8t h 
Ci r .  2004)  ( val i di t y  as el ement ) .  

3.  Sony Cor p.  of  Amer i ca v.  Uni ver sal  Ci t y St udi os,  I nc. ,  
464 U. S.  at  432 ( par t i cul ar  r i ght s,  f ai r  use as 
el ement  i n noncommer ci al  case and pr esumpt i on of  f ai r  
use,  r equi r ement  of  “ subst ant i al  har m”  i n 
noncommer ci al  case) .  

 



DEFENDANT’ S PROPOSED JURY I NSTRUCTI ON NO.  3 

Even unaut hor i zed uses of  a copyr i ght ed wor k ar e not  

necessar i l y  copyr i ght  i nf r i ngement .   To pr evai l  on t hei r  

c l ai m f or  copyr i ght  i nf r i ngement ,  t he pl ai nt i f f s  must  pr ove 

t hat  def endant ’ s copyi ng or  di st r i but i on,  i f  any,  of  t he 

copyr i ght ed musi cal  wor ks at  i ssue,  i f  any,  was not  “ f ai r  

use. ”    

I n deci di ng whet her  an act  of  copyi ng or  di st r i but i on 

was “ f ai r  use, ”  you must  consi der  t he f ol l owi ng f act or s:  

1.  t he pur pose and char act er  of  t he use,  i nc l udi ng 

whet her  such use i s  of  a commer ci al  nat ur e or  i s  

f or  nonpr of i t  educat i onal  pur poses;  

2.  t he nat ur e of  t he copyr i ght ed wor k;  

3.  t he amount  and subst ant i al i t y  of  t he por t i on used 

i n r el at i on t o t he copyr i ght ed wor k as a whol e;  

and 

4.  t he ef f ect  of  t he use upon t he pot ent i al  mar ket  

or  val ue of  t he copyr i ght ed wor k.  

You may al so consi der  any ot her  f act or s t hat  occur  t o you 

or  t hat  ar e ar gued t o you by t he l awyer s i n t hi s case.  

- - - - - - - - - - - - -  

1.  17 U. S. C.  § 107 ( st at ut or y f ai r  use f act or s)  
2.  Mul cahy v.  Cheet ah Lear ni ng LLC,  386 F. 3d 849 ( 8t h 

Ci r .  2004)  ( “ The st at ut e,  17 U. s. C.  § 107,  set s out  
f our  non- excl usi ve f act or s t hat  ‘ shal l ’  be consi der ed 
i n det er mi ni ng whet her  an ot her wi se i nf r i ngi ng use i s  
a non- i nf r i ngi ng f ai r  use. ” ) .  

3.  Campbel l  v .  Acuf f - Rose Musi c I nc. ,  510 U. S 569 ( 1994)  
( “ The t ask i s  not  t o be s i mpl i f i ed wi t h br i ght - l i ne 
r ul es,  f or  t h st aut e,  l i ke t he doct r i ne i t  r ecogni zes,  
cal l s  f or  case- by- case anal ysi s .  .  .  [ t he]  exampl es 
gi ven .  .  .  pr ovi de onl y gener al  gui dance about  t he 



sor t s of  copyi ng t hat  cour t s and Congr ess most  
commonl y had f ound t o be f ai r  uses. ” ) .  

4.  Sony Cor p.  of  Amer i ca v.  Uni ver sal  Ci t y St udi os,  I nc. ,  
464 U. S.  417 ( 1984)  ( “ The House Repor t  expr essl y 
st at ed t hat  t he f ai r  use doct r i ne i s an ‘ equi t abl e 
r ul e of  r eason’  i n i t s  expl anat i on of  t he f ai r  use 
sect i on:  ‘ Al t hough t he cour t s have consi der ed ad r ul ed 
upon t he f ai r  use doct r i ne over  and over  agai n,  no 
r eal  def i ni t i on of  t he concept  has ever  emer ged.   
I ndeed,  s i nce t he doct r i ne i s  an equi t abl e r ul e of  
r eason,  no gener al l y  appl i cabl e def i ni t i on i s  
possi bl e,  and each case r ai s i ng t he quest i on must  be 
deci ded on i t s  own f act s .  .  .  . ” ) .  

 

 



DEFENDANT’ S PROPOSED JURY I NSTRUCTI ON NO.  4 

 I t  i s  not  copyr i ght  i nf r i ngement  f or  t he def endant  t o 

copy,  f or  her  per sonal  use,  musi c f r om a CD t hat  she 

pur chased.  

 

 

- - - - - - - - - - - - -  

1.  Sony Cor p.  of  Amer i ca v.  Uni ver sal  Ci t y St udi os,  I nc. ,  
464 U. S.  417 ( 1984) ( copyi ng deemed f ai r  use wher e i t  
mer el y enabl ed f ur t her  per sonal  access t o a wor k 
l awf ul l y  pur chased i n t he f i r s t  i nst ance) .  

 



DEFENDANT’ S PROPOSED JURY I NSTRUCTI ON NO.  5 

 I n t hi s case,  each pl ai nt i f f  has el ect ed t o r ecover  

“ st at ut or y damages”  i f  you f i nd f or  t hat  pl ai nt i f f .   Each 

pl ai nt i f f  i s  or di nar i l y  ent i t l ed,  i f  you f i nd f or  t hat  

pl ai nt i f f ,  t o not  l ess t han $750 nor  mor e t han $30, 000 per  

musi cal  wor k copi ed or  di st r i but ed,  as you consi der  j ust .    

I f  t he pl ai nt i f f  pr oves t hat  t he def endant  i nf r i nged 

i t s  copyr i ght  wi l l f ul l y ,  t hen you may awar d not  l ess t han 

$750 nor  mor e t han $150, 000 per  musi cal  wor k copi ed or  

di st r i but ed,  as you consi der  j ust .   A def endant  commi t s 

copyr i ght  i nf r i ngement  “ wi l l f ul l y”  i f  she has knowl edge 

t hat  her  act i ons const i t ut e copyr i ght  i nf r i ngement .  

I f ,  on t he ot her  hand,  t he def endant  pr oves t hat  she 

was not  awar e and had no r eason t o bel i eve t hat  her  act s 

const i t ut ed an i nf r i ngement  of  copyr i ght ,  t hen you may 

r educe your  awar d t o not  l ess t han $200 per  musi cal  wor k 

copi ed or  di st r i but ed,  as you consi der  j ust .  

I f  you f i nd f or  def endant ,  t hen you shoul d awar d no 

damages.  

 

- - - - - - - - - - - - -  

1.  17 U. S. C.  § 504.  
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