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RESPONSE TO MOTION IN LIMINE TO PRECLUDE DEFENDANT FROM
RAISING OR ASSERTING EVIDENCE OF OTHER LAWSUITS

This motion has a pleasing irony. Plaintiéfsntend that evidence of the litigation
campaign that they have been conductirmpad the country — and that they trumpet on
their web site, in their public statemen&nd in the press — should be excluded as
unduly prejudicial. See M. at 3-5. They think, as we think, that things would go badly
for them if the jury knew what they were up to. The decision might even be “an
emotional one.” M. at 3. Unfortunatefpr them, “objection — damaging” appears
nowhere in the rules; that the part of thargthat we wish to present damns the RIAA is
no basis for excluding it.

We want to tell the jty what's been going on:

e The RIAA has prosecuted more th&,000 people, most of them without
counsel. It has threatened them with@difor copyright infringement in federal
court with a potential statutory-damagaggment of millions of dollars if they
are convicted.

e The RIAA has relied almost exclusively on evidence collected by MediaSentry in
violation of state and federal lawsaagst wiretapping andnlicensed detective
work and collected in violation of ¢hrules of professional conduct governing
lawyers.

e The RIAA has received more than $100M settlements as a result of its
litigation campaign. Ad it has received this money even though the claims that it
threatens are often legally baselessparticular, butvithout limitation:

0 The statutory damages that the RIAA seeks are unconstitutional because
they are grossly excessive: $150,000dmong that sells for 90 cents or
$1.29 on iTunes without DRM.

o The copyright registrations on whidhe RIAA is suing are defective
because the registered works are“mairks for hire” — an argument that
we will present formally in a motioto dismiss for lack of standing under
Rule 12(b)(1) on Monday.

o The evidence on which the RIAA obtains is inadmissible because obtained
in violation of the rights of third pdes and, hence, in violation of the
rules of professional conduct.



e The RIAA has repeatedly prosecuted innocents. When threatened with an adverse
ruling on a legal issue, the RIAA has repeatedly attempted to pull the plug,
thereby avoiding legal determinationsathwould have aéficted its many other
cases and could have undermineditigation campaign as a whole.

e If the RIAA’s position is correct — thatownloading or sharing music files over
the Internet is Wiful copyright infringement— then the RIAA could go after
individuals not just for seen-figure judgments, as ihis case, but for $150,000

per song — or a quarter of a billion dollars in this case, based on the more than
1700 songs that the RIAA claims to have discovered o Jammie’s computer.

This is the first case in which a jury will be asked to legitimate the RIAA’s
litigation campaign. One can be sure that th&/Rljust as they did aér the first trial in
this case, will hold up a jury verdict on theide as legitimizing their campaign against
those who download and share music onlifidat is what the RIAA is after, not any
money that they might collect from Jammie. And if that is what they seek in reality, then
Jammie should be allowed to defend herself on the same terms. The question for the jury
is — is this what copyright infringemg and the federal courts, are for?

This question comes before the jury inladst two ways: first, the jury must
determine whether Jammie’s acts, if proveohdtitute fair usesecond, the jury must
determine what amount of statutory damaigeappropriate. Ashe Supreme Court has
explained, the list of statutory factors inl87, the statutory recognition of the fair-use
doctrine, is illustrative, not exhaustiveCampbell v. Acuff-Rose Music, 510 U.S. 569,
577-78 (1994). The real-world consequendesluding, importantly, the litigation
brought by the RIAA for the very acts at issnehis case, of determining whether what
Jammie stands accused of is fair use are retdeathe jury’s detenination of the scope

of fair — the scope of uses to which thenalties imposed by theopyright Act do not

apply.



Similarly, the RIAA’s litigation campaigagainst those accused of downloading
and sharing music online is relevant to deieing what amount of statutory damages is
appropriate. One relevant factor is thenhdo the recording industry should acts like
those of which Jammie stands accused be, as they are, widespread. This harm has been
in large part compensated for by the mtivan $100M that the recording industry has
already collected in settlements. Indeed, wbey fact that what Jammie is accused of
doing is widespread — that it is normf@r a whole generation of Americans — is
relevant to determining the degree to whitammie should be punished for engaging in
it. The jury cannot fairly determine whdamages are “appropriate” without hearing the
whole story as told by competing advocates.

The RIAA has gone for five years saying dhig to the public and another thing
in the courts. They say they have beenarable with defendants in these cases; in fact,
they have extracted more than $100M by threatemillions of dollarsof liability after a
prolonged and expensive federal process.eyTtlaim they have ironclad evidence of
downloading; in fact, thir evidence is illegal and inadmisk. They claim great damage
to the recording industry frorthe advent of peer-to-peer gia systems; in fact, these
have spurred profitabl@emovation in the industry.

Let us ask the jury the question for which the RIAA will use their verdict as an
answer, an answer on behalf the whole federal judicial process: was the RIAA’s

litigation campaign the right response?
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