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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

ELLIOT KAPLAN and JEANNE KAPLAN, Civil No. 07-3630(JRT/JJIK)
Plaintiffs,
V.
FINDINGS OF FACT,
MAYO CLINIC, MAYO FOUNDATION, CONCLUSIONS OF LAW AND
MAYO FOUNDATION FOR MEDICAL ORDER FOR JUDGMENT

EDUCATION AND RESEARCH, MAYO
ROCHESTER, INC., MAYO CLINIC
ROCHESTER, INC.and LAWRENCE J.
BURGART,

Defendants.

William D. Harper, Paul D. Rerson, and LoriL. Barton, HARPER &
PETERSON, PLLC, 3040 Woodbury Drive, Woodbury, MN 55129, for
plaintiffs.

William R. Stoeri, Heather M. McQ@mam, and Andrew B. Brantingham,

DORSEY & WHITNEY LLP , 50 South Sixth Street, Suite 1500,

Minneapolis, MN 55402, for defendants.

Plaintiffs Elliot and Jeanne Kaplan (“Pl&iffs” or “the Kaplans”) filed this action
in 2007 against Mayo Clinic and its affited entities (collectively, “Mayo Clinic”),
Dr. David Nagorney (“Dr. Nagoey”), and Dr. Lawrence J. Bgart (“Dr. Burgart”). In
2003, Elliot Kaplan was diagsed with Grade 2 of 4 panat&c cancer and underwent a

Whipple procedure at Mayo Clinic to remotlee head of his pancreas and surrounding

tissues. Biopsies taken aftére Whipple proceder determined thelliot Kaplan had
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never had cancer, and the diagisdhad been based on a égfositive biopsy of a benign
pancreatic tumor.

The case proceeded to trial against M&@jmic and Mayo Clinic pathologist
Dr. Burgart on claims for breach of ceett and negligent failure to diagndseThe
Court granted judgment as a matter of law agfatihe Kaplans on their breach of contract
claim, and the jury returned verdict against the Kaplamm their tort claim. The
Kaplans appealed, and the Eighth Circuit reséras to the Court’s grant of judgment as
a matter of law on the breach of contraaiml. The Eighth Ccuit issued a narrow
remand solely for further procgi@gs on breach of contract.

This case is now before the Court fosecond trial based on the Eighth Circuit's
remand. The Court conducted a trial, without a jury, on the merits of the breach of
contract claim on February &, 5, and 6, 2015. Haw considered each party’s
evidence, exhibits, and arguments of courtbel,Court enters the fowing Findings of
Fact, Conclusions of Law, dnOrder for Judgment, pursuatm Rule 52(a)(1) of the

Federal Rules of Civil Procedure.

FINDINGS OF FACT?
1. All of the Findings of Fact set fdrtherein are undisputed or have been

proved by a prepondearee of the evidence.

! The Court granted summary judgmentanor of Dr. Nagorney on October 27, 2008.
(Mem. Op. & Order on Defs.” Mot. fdsumm. J., Oct. 27, 2008, Docket No. 87.)

2 During the four-day trial, the parties presahevidence on myriad aspects of Elliot
Kaplan’s history and health. The Court willcinde in its Findings of Fact only those facts
relevant to determining the merits of the Kaplans’ breach of contract claim.
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2. To the extent the Court's Concloss of Law include what may be

considered Findings of Fact, theancorporated herein by reference.

l. PLAINTIFFS

3. In 2003, at the time of the surgery at issue in this case, Plaintiff Elliot
Kaplan (“Elliot”) was a partner at Danie& Kaplan PC in Kanas City. (Tr. 62:22-
63:23.f Daniels & Kaplan consulted for seaé car companiesincluding Chrysler,
Volkswagen of America, and BMW. (Tr. 63:12-23.)

4. Elliot and his wife of thirty-sevenyears, Plaintiff Jeanne Kaplan
(“Jeanne”), live on a ten-acre ranch in Stilkw&ansas. (Tr. 57:17-22, 246:5-6, 248:3-
249:19.)

5. In 2003, Jeanne was running a hdrséning and riding lesson operation at

the Kaplans’ ranch. (Tr. 246:9-13, 246:22-247:24.)

. PROCEDURAL HISTORY

6. This case is before the Court fos@cond trial, on remand from the Eighth
Circuit. The only remaining claim is the Kaplans’ breach of contract claim.

7. The first trial was held before a juip April 2009. At that trial, the
Kaplans asserted a breach of contract bydvalinic, based on D Nagorney’s alleged
promise to confirm via intraoperative biop#ye existence of cancerior to surgery,

which he did not fulfill. Tle Defendants moved for judgment as a matter of law on the

3 All citations to “Tr.” refer to the transipt of the trial that took place between
February 2, 2015 and February 6, 2015. (Tirwdl, Mar. 23, 2015, Docket Nos. 382-85.)
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breach of contract claim at the close of aplans’ case-in-chiefnd the Court granted
that motion. (April 14, 2009 Ct. Mins. for Trial Before Judge John R. Tunheim
(“April 14 Mins.”), Apr. 14, 2009, DockeNo. 165.)

8. The remainder of the testimony at thiest trial focused on the Kaplans’
allegation that Dr. Burgart negligently sdiagnosed Elliott with pancreatic cancer,
leading to an unnecessary surgery. The/ returned a “not liable” verdict for
Dr. Burgart on April 142009. (Special Verdict Formpr. 15, 2009, Doket No. 166.)

9. The Kaplans moved for a new trial on 80, 2009. (PIs.” Mot. for New
Trial, Apr. 30, 2009, Docket No. 170.) The Court denied the motion. (Mem. Op. &
Order Denying PIs.” Mot. for New Trial, Apr. 20, 20IDocket No. 184.)

10. The Kaplans appealed th&y verdict. (Noticeof Appeal, May 15, 2009,
Docket No. 178.) On September 2, 201%¥ Highth Circuit affirned the judgment in
favor of Dr. Burgart and revezd the judgment as a matteir law as to the Kaplans’
breach of contract claim, remanding for hat proceedings on the breach of contract
issue. Kaplan v. Mayo Clinic, 653 F.3d 720, 729 {8Cir. 2011).

11. The parties agreed to waiagury for the second trial.

12. In February 2013, Mayo Clinic bught a motion in limine to limit damages
testimony at the second trial on the breacltaitract claim. (Defs.” Mot. in Limine,
Feb. 1, 2013, Docket No. 269.) The motisought to (1) preclude evidence of the
Kaplans’ extracontractual damages, suclem®tional distress and pain and suffering;

(2) dismiss Jeanne Kaplan's loss of cotigar claim; and (3) preclude the Kaplans from



presenting evidence of damages not posdl prior to theMagistrate Judge’s
December 30, 2012 deadlindd.(at 1.)

13. The Court granted Mayo Clinic’s fir¢tvo requests and denied the third.
(Mem. Op. & Order on Defs.” Mots. in Lime, May 28, 2013, Doek No. 310.) The
Court concluded that contract actionndsges are limited to “those capable of
measurement by ‘some definite rule or g of compensatignand ‘to the actual
pecuniary loss naturally and necessarily flowing from the breachd.’ af 15 (quoting
Beaulieu v. Great N. Ry. Co., 114 N.W. 353, 36 (Minn. 1907)).)

14. The Court held a secortdal, without ajury, on the Kaplans’ breach of
contract action between Febru&yand February 6, 2015. After the close of their case-
in-chief, the Kaplans moved to amend thleadings to include a claim for medical
battery. (Mot. for Leave to Amend Compbd Add a Claim for Btery, Feb. 3, 2015,
Docket No. 371.) The Court denied the Kad motion on April 10, 2015. (Mem. Op.

& Order Denying Mot. to Amend ComplApr. 10, 2015, Docket No. 386.)

[I. ELLIOT KAPLAN'S MEDICAL HISTORY IN MISSOURI

15. In July 2003, after eating a crab dinnElliot experienced abdominal pain
lasting more than a week. (Tr. 65:10; 298:3-10; Defs.’ Ex. 2 at 200036.)

16. On July 28, 2003, Elliot consulteditv his treating internist, Dr. John

Dunlap. (Tr. 298:3-4.) At the appointnmtewith Dr. Dunlap, Elliot had abdominal

* When citing to “Defs.’ Ex.” or “Pls.’ Ex."the Court is referring to the exhibits offered
by each party that the Courtradited during the bench trial.
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tenderness, an elevated white blood celintpa conservative bowel, and abdominal
infection. (Tr. 298:7-10.)

17. Elliot was then hospitaied at Menorah Medical Center (“Menorah”) in
Missouri from July 28, 2003 tAugust 1, 2003, to discoverdtsource of his symptoms.
(Tr. 65:5-20; Defs.” Ex6 at 202611-202613.)

18. At Menorah, Elliot underwent severakte and one surgery. Specifically,
he had surgery to repair a small incisioharnia. (Tr. 65:18-20, 251:1-6, 524:8-12;
Defs.” Ex. 1 at 100007; Defs.” Ex. 6 at 20261 He also had a CT scan of his abdomen
and pelvis, as well as a neetliepsy of his pancreas. (165:17-20, 298:10-12, 299:2-6;
Defs.’ Ex. 6.)

19. The results of Elliot's CT scan weisterpreted by multiple pathologists
affiliated with Menorah. (Defs.” Ex. 6 at 202612.) Tharsshowed a tee to four
centimeter mass in the headHifiot's pancreas. (Tr. 299:2-4; Defs.” Ex. 1 at 100017,
Defs.’ Ex. 6 at 202612.)

20. The Missouri pathologists interpreté&dliot’'s pathology report, including
the needle biopsy results, as showipgncreatic cancer, otherwise known as
adenocarcinoma. (Tr. 299:8-14, 316:129-P&fs.” Ex. 1 at 100199; Defs.” Ex. 6 at
202612.)

21. The Missouri doctors expressed ceryiabout the cancer diagnosis and
recommended treatment at Ma@bnic. (Tr. 103:22-104:9.)

22.  On August 3, 2003, Dr. Dunlap wetd the Kaplans’ residence to inform

Elliot of the diagnosis. (Tr. 65:21-2416:19-24, 317:10-13.) Based on Elliot's
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discussion with Dr. Dunlap, ¢hKaplans believed that Eltichvad cancer.(Tr. 66:6-10,

260:11-262:7.)

IV. PANCREATIC CANCER

23. Pancreatic cancer is a particularly agggive form of cancer that can prove
deadly in a matter of week$Tr. 69:6-8, 263:1-7, 386:3-6.)

24. Adenocarcinoma may be diagnosedinically or pathologically.
(Tr. 501:24-502:16.)

25. A pathologic diagnosis or pathologyoven diagnosis is based on positive
biopsy results. (Tr. 391:6-16.) A clinicalaginosis is made in the absence of a positive
biopsy, based on a patient's symptoms, hyst@and imaging studies if available.
(Tr. 502:8-10, 505:6-12.)

26. Pancreatic adenocarcinoma symptomslude pain, jaundice, diarrhea,
weight loss, obstruction of thgastrointestinal tract, and ahility to eat full meals.
(Tr. 393:13-17.)

27. Patients in the early stages of pancreediccer often experience pain but it
IS intermittent and not cotant pain. (Tr. 393:1-10.)

28. Elliot Kaplan's diagnosis was a patbglc diagnosis, because it took into
account his pain but was based largehagositive biopsy result. (Tr. 502:11-13.)

29. Cancer of the pancreas can quickiivance too far for surgery to remain a

viable treatment option. (Tr. 69:8-9, 317:21-318:2.)



30. If treatment remains an option, the treant for pancreaticancer is to
perform a Whipple surgery. (T89:2-20, 387:6-16, 494:13-18.)

31. A Whipple procedure, or pancreaticmtienectomy, is aurgery in which
the head of the pancreas is removed. @R6:24-237:15.) Ilimay also involve the
removal — or resection — d¢lhe duodenum, gall bladder,sthl common bile duct, and

antrum. (237:14-15.)

V. PREPARING FOR AUGUST 2003 APPOINTMENT AT MAYO CLINIC

32. Dr. Dunlap and Elliot agreed that Elliot should travelMayo Clinic for
Whipple surgery. (Tr. 66:6-10.)

33. Elliot went to Mayo Clinic not fo a second opinion but for cancer
treatment, including surgery. (Tr. 8341128:8-10, 260:72:0, 264:16-265:3.)

34. In August 2003, following his meetj with the Kaplans, Dr. Dunlap
referred Elliot to Dr. David Nagoay. (Tr. 83:5-9, 316:25-317:6.)

35. Dr. Nagorney is a biliargeneral surgeon at May@inic. (Tr. 485:14-15.)
He has written numerous articles and boolapters on pancreatic surgery and the
Whipple procedure. (Tr. 4853-487:9; Defs.” Ex. 11 aP2-59.) He has performed
approximately 400 Whipple pcedures. (Tr. 487:20-23.)

36. After meeting with Dr. Dunlap, Ikot believed hehad cancer. He
understood that he was going to Mayo Clifac cancer treatment, including surgery.

(Tr. 66:6-10, 93:18-19, 127:17-22.)



37. When Dr. Dunlap referred Elliot torDNagorney, Elliot sent his pathology
reports to his father, Dr. Marvin Kaplas, cardiologist. (Tr57:25-58:15, 66:11-12,
67:13.) Dr. Kaplan expressed concerns altbatdiagnosis based on the potential for
inaccuracy in needleiopsies and lack of family caer history. (Tr. 67:2-12.)

38. On August 5, 2003, Elliot Kaplan sedt. Nagorney a lettethat had been
drafted by Dr. Kaplan, expressing that he was “struck by the weakness of the diagnostic
statement as well as the history previousigntioned.” (Defs.” Ex. 1 at 100206-07;
Tr. 67:19-68:2.)

39. In preparation for Elliot's appointmé¢ Dr. Nagorney requested that the
Missouri doctors forward their records Mayo Clinic for review by Mayo Clinic’'s
pathology department(Tr. 488:15-24.)

40. Dr. Burgart, a pathologist at Maydidic, reviewed the Missouri pathology
specimens in Elliot’'s case(Tr. 455:15-456:9.) Based onshieview of the pathology
material, which included sevéralides from multiple leMe of the Missouri needle
biopsy, (Tr. 456:17-457)1Dr. Burgart concludithat Elliot had Infiltrating Grade 2 of 4
adenocarcinoma, (Tr. 458:13-15). His repoiterted that he hado equivocations about
his diagnosis. (Tr. 459:8-17.)

41. Dr. Thomas C. Smyrk, another patbgist at Mayo Clinic, conducted an
additional independent exanaition of the same patha@y materials and reached the

same diagnosis. (Tr. 459:18-460Defs.” Ex. 1 at 100007.)



VI. PREOPERATIVE MEETING BE TWEEN DR. NAGORNEY AND THE
KAPLANS AT MAYO CLINIC

42. The Kaplans met with Dr. Nagorney liayo Clinic on Agust 11, 2003.
(Defs.’ Ex. 1 at 100017-18.)

43. By the time the Kaplans arrived #&ayo Clinic, Elliot was no longer
experiencing the same pain he had felioprto his hospitalization in Missouri.
(Tr. 524:8-16.)

44. At the meeting, Dr. Nagorney informélde Kaplans that Elliot had a very
aggressive form of cancer and recommerttiatl Elliot undergo a Whipple procedure as
soon as possible. (Defs.” Ex. 11410017-18; Tr. 69:2-9, 494:13-18.)

45. Elliot then requested that the surgdrg delayed three days so that his
children could arrive before tbok place. (Tr. 69:10-13, 69:213.) He also raised his
father’'s concerns about the diagnosis, espedmibause he did notveclinical signs of
cancer. (69:23-25.)

46. Dr. Nagorney was umgivocal about Elliot’'s cancefiagnosis. He told the
Kaplans that Dr. Burgart was one of thesto@athologists in the world and that if
Dr. Burgart said Elliot had caer, then Elliot had cancer.(Tr. 70:1-9) He then
explained the Whipple procedurettee Kaplans. (Tr. 494:19-495:8.)

47. Part of Dr. Nagorney’s explanation svéo inform the Kplans that certain
decisions would need to be made once Eiat on the operating table. He discussed
that the first thing he wouldo would be to look for adiibnal tumors and take biopsies

of any suspicious areas surrounding the turnartheck whether theancer had spread to
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other organs, beyond the seopf what can be removedh a Whipple procedure.
(Tr. 495:9-497:1.)

48. Dr. Nagorney told the Kaans that if the cancdrad spread too far, he
would terminate the surgery @isend Elliot home, because it whd already be too late to
treat his cancer. (Tr. 70:9-23, 495:14-19.)

49. Dr. Nagorney explained to the Kaplatimt if the cancer had not already
spread too far, he would acuct an intraoperative ultrasaliof Elliot’s liver to make
sure that the cancer had notesgal deep into Elliot’s liver.(Tr. 497:2-15.) Only if the
cancer had not spread would. Nagorney perform the Wbple surgery. (Tr. 497:12-
22.)

50. Dr. Nagorney told the Kaphs that if the cancer had not spread, he would
continue with the Whipgl procedure to remove the masshe head of Elliot's pancreas.
(Tr. 497:14-22.)

51. Dr. Nagorney also informed the Kaplk that he wodl take additional
biopsies during Elliot'surgery. (Tr. 495:9-12.)

52. The additional biopsies takeduring surgeryould be of the tissue at the
edges of the resected mass. (Tr. 464:1@-46497:23-498:2.) The purpose of these
biopsies was to confirm that the margirmround the resection were cancer-free,
indicating that additional resection wdde unnecessary. (Tr. 497:23-498:10.)

53. Frozen section biopsie® check the “margins'df removed tissue is a

standard practice during Whippleopedures. (Tr. 464:19-465:1.)
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54. Dr. Nagorney maintains that he ditbt promise the Kaplans he would
biopsy the pancreas befopeoceeding with the Whipple sgery to confirm the cancer
diagnosis. (Tr. 240:4-11.)

55. Elliot’s version of the conversatiomgsistently matches Dr. Nagorney’s up
until this last point. Elliot'snemory of the discussion wésat Dr. Nagorney promised
to take additional biopsies before performthg Whipple surgery tgerify the presence
of cancer. (Tr. 117:21-118:3.) If theopsy was negative, Elliot understood that
Dr. Nagorney would not continue withehWhipple surgery but would instead close
Elliot up and follow his case. (Tr. 70:24-71:2, 120:17-19.)

56. More specifically, Elliot recalls Dr. Nporney presentinthree possibilities:
first, if the cancer was too ednced and had spread too taey would close him up and
send him home; second, if Elliot had caneed it could be removed surgically, they
would perform the Whipple surgerand third, if Elliot didnot have canaethey would
close him up and send hinome. (Tr. 70:17-71:2.)

57. Jeanne’s recollection of the convdisa is more fully in keeping with
Dr. Nagorney’s account. Sheddnot expect thaMayo Clinic would take any steps to
confirm the cancer diagnosis before procegdvith the Whipple surgery. (Tr. 266:2-
267:21, 269:25-270:6.)

58. Jeanne remembers that Dr. Nagorneynpsed to check whether the cancer
had spread too far before proceeding with Whipple surgery, and the only contingency
he presented for the procedure was that, lib8 cancer had already spread too far, he

would not perform the suegy. (Tr. 273:2-15.)
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59. Jeanne does not recall any spegifiomise by Dr. Nagorney to do a biopsy
of the mass before the Whipple procedure dinkde found no cancer, to close Elliot up
and not do the surgery. (Ta73:22-274:1, 276:23-278:4.)

60. Dr. Nagorney testified that if the Kaplans had asked him to do an
intraoperative biopsy of the pereas before the Whipple medure and not to proceed if
it was negative, he would have maaote of it. (Tr. 499:23-500:5.)

61. The Kaplans did not askrDNagorney to take an intraoperative biopsy to
confirm the presence of cancer before perfogithe Whipple surgery(Tr. 110:8-111:3,

499:23-500:5.)

VIl. ELLIOT KAPLAN'S WHIPPLE SURGERY

62. Dr. Nagorney performedIkot’'s surgery on August 1£2003. (Defs.” Ex. 1
at 100007-09.)

63. At the beginning of Elliot's surggr Dr. Nagorney ispected Elliot’s
diaphragm, small and largetastine, spleen, kidneys, bilduct, liver surfaces, and
abdomen for cancer. (Tr. 507:15; Defs.” Ex. 1 at 100008.)

64. After conducting a visual inspection, Dr. Nagorney excised two firm
nodules and one slightly mged lymph node. (Tr. ®:16-508:19.) Pathology
confirmed that they were negative for canc@r. 508:3-4; Defs.” Ex. 1 at 100007-09.)

65. Dr. Nagorney also performed an experative ultrasounavhich indicated

no signs that the cancer had spreaBltot’s liver. (Tr. 508:20-25.)
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66. With a negative visual inspectionjltrasound, andsurrounding tissue
biopsies, Dr. Nagorney continued with téipple procedure. (Tr. 509:1-4.)

67. During the Whipple prcedure, Dr. Nagorney rewed the head of Elliot's
pancreas, as well as a portion of his jejunbis,distal bile duct, and his distal common
bile duct. (Defs.” Ex. 1 at 100008.) Becaudot had previouslyhad his gall bladder
removed, Dr. Nagorney did not need to oz it during the Whipple surgery. (Defs.’
Ex. 1 at 100008.)

68. After Dr. Nagorney had removed the ssan the pancreas and surrounding
tissues, he sent biopsies of the margin tissoid¢lse pathology department. (Defs.” Ex. 1
at 100007, 100009.) Pathology confirmedttithe margins were negative and that
Dr. Nagorney could finish the Whipple pemture at that point, without removing any
additional tissue. (Dsf Ex. 1 at 100007.)

69. The resected mass from Elliot's paraseoffered pathologists the first
chance to examine thgdobal cellular architecture of the mass and surrounding tissues.
(Tr. 461:3-14.)

70. When Dr. Burgart and other pathologists at Mayo Clinic examined the
resected tissue in Elliot’s sa, they found no global chges in the tumor indicative of
cancer. (Tr. 460:19-25.) Aordingly, they diagnosedElliot’'s tumor as benign.
(Tr. 461:1-2.)

71. Elliot never had pancreat@ancer. (Tr. 209:4-6.)

72. Elliot was diagnosed after the sarg with acute and early chronic

pancreatitis. (Tr. 509:21-24.)
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73. Dr. Nagorney met with #nKaplans after Elliot’s sgery and explained that
Elliot had never had cancehe Missouri biopsy was a false positive. (Tr. 509:6-11.)

74. During these postoperative dissions, the Kaplans never asked
Dr. Nagorney why he did not dan intraoperative biopsy ofdlpancreas first to confirm
the presence of cancer, before procegavith the surgery. (Tr. 509:12-20.)

75. Elliot suffered complications as asrdt of the Whipple surgery that

continue to affect his health. (173:17-74:8, 130:3-131:15, 133:3-20.)

VIIl. NEEDLE BIOPSIES

A. Limitations of Needle Biopsies

76. Needle biopsies are thin cores afstie, approximately the width and shape
of a pencil lead or an uooked stick of spaghetti. (Tr. 457:2-6.) Needle biopsy
specimens involve a very small anmbof tissue. (Tr. 459:21-23.)

77. Because needle biopsies produsech a small amount of tissue,
pathologists can identify aty@t cytology and distortions igell architecture, but they
are unable to see the global architecturehef tissue’s cells without a larger tissue
sample. (Tr. 460:14-461:20.)

78. Needle biopsies can be processadeftamination in two ways: permanent
section and frozen section.

79. Permanent sections are created froenlitopsies by dehydrating them in an
overnight process and embeddayaffin wax in and around the tissues. (Tr. 457:7-17.)

The paraffin block is then cuttmvery thin sections — 5 grions thick — and stained with
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special dyes to enable pathakig to accurately assess the tissue under a microscope.
(Tr. 457:14-23.) The process can take betw&mir and twelve hours to complete.
(Tr. 463:2-8.) Because of the length, permarsection biopsies are used before or after
surgeries, but not for resulteeded during surgery.

80. For intraoperative biopsies, where theulés are needed mequickly than
a permanent biopsy would allow, pathakig use the frozen section process.
(Tr. 462:19-22, 463:9-15.)

81. The frozen section process typicallyakes ten to twenty minutes.
(Tr. 463:14-15.) Greater speed is achiebgdreplacing the defaration process with
freezing to harden the tissu (Tr. 463:9-12.)

82. Frozen section is not as precise agr@ament section. (Tr. 462:25-463:23.)
The water in the tissue expamdisring the freezing processaleng ice crystal artifact in
the tissue sample. (Tr. 463:19-23.)

83. Because a needle biopsywhether permanent or frozen section — takes
such a narrow tissue sample, it is possible tssrtihe cancer whengarting the needle
into the tissue to obtain a sample. (Tr. 467:6-1IMh)s is particularly true for pancreatic
adenocarcinoma, which produces tumors wignificant amounts of benign tissue mixed
with the cancer cells. (Tr. 467:2-11.)

84. With pancreatic adenocarcinomapproximately one in ten negative
biopsies turns out to in fact be cancer; other words, the fse negative rate for

adenocarcinoma is 10 percent. (Tr. 468:7-19.)
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85. One reason the false negative rate isigh is that even cancerous tumors
contain benign cells, and the surgeon could miss the caetisrwhen the needle is
inserted into th tumor. (Tr. 396:3-18, 467:2-11.)

86. False positive needle biopsies are atnegwrely rare event. (Tr. 468:19-23,
499:18-22.) Dr. Burgart estimated that, lshs@ his experience, a false positive occurs
only once in every 1,000 needl®psies, or even less frequently. (Tr. 468:19-23.)

87. Throughout their careers, neith@&r. Nagorney nor Dr. Burgart has
experienced a false positive atle biopsy other than eéhone in Elliot's case.
(Tr. 461:21-462:7, 499:18-22.)

88. Despite the rarity of false positiveeedle biopsies, the surgeons who
testified during the trial agreed that gpeat biopsy taken from the same tumor that
produced the first false positive could wélave yielded a second false positive.

(Tr. 221:23-222:15, 425:94, 466:18-20, 469:20-24.)

B. Intraoperative Needle Biopsies and Whipple Procedures

89. If a patient has a pathologic di@osis of cancer from a positive
preoperative needle biopsy, it is possible psaatical matter, but netandard procedure,
to perform an intraoperative biopsy once thegoa is in surgery t@onfirm the presence
of cancer. (Tr. 228:9-11, 466:8-23.)

90. Dr. Nagorney had performeslich intraoperative neledbiopsies in years
prior to 2003 for patients with a clinical diagsis of cancer, but not for a biopsy proven

cancer patient. (Tr. 225:16-24.)
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91. Dr. Nagorney testified thaterforming a repeat neledbiopsy once Elliot
was in surgery to confirm the presence azncer would go against his practices
throughout his entire career for patients wiibpsy proven cancer. (Tr. 241:25-242:3,
242:17-20.)

92. Dr. Keith Lillemoe is the Surgeon-in-Giand the Chief of the Department
of Surgery at Massachusetts General Hospital, as well as a professor of surgery at
Harvard Medical School. (Def€Ex. 10 at 1; Tr. 383:6-12.He agreed that if a patient
had a positive permanent fea preoperative biopsy, haould not do a repeat
intraoperative biopsy. (Tr. 398:14-16.)

93. Dr. Lillemoe explained that if he we presented with a positive permanent
section preoperative biopsy aadegative intraoperative frazsection biopsy, he would
totally disregard the latter. (Tr. 398:14-19.)

94. Likewise, Dr. Burgart testified thate has never seen an intraoperative
needle biopsy perfored where the doctors alreadydha positive permanent section
needle biopsy. (Tr. 438-20, 467:22-468:1.)

95. The reason a surgeon wduiot perform an intrgeerative biopsy when the
patient already had a positive permanent seasitwofold. First,frozen section biopsies
are less precise than permanent section l@spgTr. 462:25-463:23, 482:3-13.) Second,
because of the extraordinarily low false ipge biopsy rate and relatively higher false
negative biopsy rate, a positiveeae biopsy would trump a negative one. (Tr. 320:12-

321:2, 396:3-398:24,04:20-402:2, 467:13-19.)
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96. The risk for a surgeon in stomg a surgery based on a negative
intraoperative needle biopsy that, if the biopsy wera false negative, the surgeon
would leave behind an extremely deadlyd aaggressive form ofancer. (Tr. 69:6-8,
263:1-7, 386:3-6, 399:4-25.)

97. If a surgeon had doubts about a diagnesi3r. Nagorney has testified he
did not in this case, basah the Mayo Clinic pathologistseport — an intraoperative
biopsy would be done by endoscopic ultragb(ifieUS”), not by a needle biopsy which
can risk spreading the tumofTr. 415:10-416:12500:6-501:11.)

98. To the extent the Kaplans — esjadly Elliot — recall Dr. Nagorney
promising to do an intraoperative biopsyfitst check whether Elliot had cancer and not
to perform the Whipple ifthe biopsy was negative, the Court does not find their
testimony to be credibleThe Kaplans surely believedhpromise was made, but it is
likely they misunderstood thesdiussion. First, every physiniavho testified in this case
was consistent: in light of the high false negative rate for biopsies and the extreme rarity
of false positives, it would k& been illogical to perfornan intraoperative biopsy to
confirm the presence of cancer when dllalready had a positive permanent section
biopsy. Even if Dr. Nagorney had takencsua biopsy, the physicians were again
consistent about what thegxpected it to show An intraoperatie biopsy of the
pancreatic mass could likely show the saimag as the preoperative biopsy, or, if the
intraoperative biopsy were negative, ibuld not trump the positive preoperative biopsy
because frozen section is less precise and ihardigh likelihood that the needle simply

missed the cancer, creating a false negatwopsy. In other words, a negative
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intraoperative biopsy would hdave caused Dr. Nagorndy terminate the surgery
without performing the Whipple procedure.

99. Given these facts, the Court findshighly unlikely that Dr. Nagorney
would have promised to perform such atraoperative biopsy wdn he met with the
Kaplans before the surgery. stead, having heard each witness’s account of the meeting,
the Court finds that it is nmaln more likely that Dr. Nagoey promised to perform
intraoperative biopsies to determihew — not whether — to proceed with the Whipple
procedure based on whether the cancer heshdbefore the resection and whether the
margins were clean after resen. The Court finds #t Elliot likely heard this
explanation and misunderstood the pointime at which these intraoperative biopsies
would take place. Dr. Nagorney’s explanation of whatdid the Kaplans — that he
would first perform biopsies of the surrounding tissue to determine whether the cancer
had spread and then perform intraoperatiopsies of the margins to determine whether
they were clean, closing Elliatp if so — is corroborated by Jeanne Kaplan's testimony
and her notes from the meeting widh. Nagorney. It is alstully consistent with Elliot’s
testimony about the three options Dr. Naggrrgave him for how the surgery would
proceed, except in onesggect. Elliot's recollection is #t Dr. Nagorneyvould take the
biopsiesbefore the Whipple procedure drclose Elliot up if theywere negative, rather
than that he would take the biops#ter the resection and proaewiith closing Elliot up
at that point if they were negative. Theu@tofinds that it is plausible Elliot simply did

not understand the timeline described by Dr. Nagorney, and to téma &tliot maintains
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that Dr. Nagorney was more definitive ab@#rforming the biopsy before continuing
with the surgery, suchdgmony is not credible.

100. Further, the Court finds that Elliot's testimony about the process of
confirming the cancer diagnosis is not cotesis with Dr. Nagorney’s reassurance that
Dr. Burgart was one of the best pathologist¢he world and that if he said Elliot had
cancer, then Elliot had cancer. The Couknaevledges that Elliot had concerns about
the diagnosis when he arrived at Mayon{c. However, the Court finds that it is
substantially more likely that Dr. Nagorney attemptedssuage these concerns through
his statements about Dr. Bart's skill rather than byromising to challenge the
unequivocal diagnosis of a highly regardeathologist by using a less precise,
intraoperative frozen section biopsy carryinpigh false negative rate. Thus, the Court

finds Dr. Nagorney’s version of the meeting to be the most credible.

CONCLUSIONS OF LAW

l. STANDARD OF REVIEW

As the Eighth Circuit explained after thesti trial in this case, “[tjo make out a
claim for breach of contract, the plaintiffs had to show the foonaif the contract, the
defendants’ breach, and resulting damagekdplan, 653 F.3d at 726 (citingriggs
Transp. Co. v. Ranzenberger, 217 N.W.2d 198, 200 (1974), a@ostello v. Johnson, 121
N.W.2d 70, 74 (19683. In this particular case, the EighCircuit elaborated that for the
Kaplans to prevail on a breach of contrataim, they wouldneed to show that:

(1) Dr. Nagorney made a “defiive agreement” on behalf dflayo Clinic that he would
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perform an intraoperative biop$o confirm the cancer diagnesefore proceeding with
the Whipple surgery; (2) Dr. Nagorney failéd perform an in&operative biopsy to
confirm the cancer diagnosis; (3) had Dr.gNmey performed an intraoperative biopsy,
it would have been negative for cancer; lfdd the intraoperative biopsy been negative
for cancer, Dr. Nagorney would not haveogeeded with the Whipple surgery; and
(5) proceeding with the Whipple surgery sad economic damages to the Kapldiasat

127-28.

. BREACH OF CONTRACT CLAIM

A. Contract Formation

To prevail on their breach of contradiaim, the Kaplans must first prove the
formation of a contract. Under Minnesota ldthe test of contractual formation is an
objective one, to be judgday the words and actions diie parties and not by their
subjective mental intent.’Hill v. Okay Constr. Co., 252 N.W.2d 107114 (Minn. 1977).
“Mutual assent entails a ‘meeting of thenais concerning [a contract’'s] essential
elements.” SCI Minn. Funeral Servs., Inc. v. Washburn-McReavy Funeral Corp., 795
N.W.2d 855, 864 (Mhn. 2011) (quotingMinneapolis Cablesystems v. City of
Minneapolis, 299 N.W.2d 121, 122 (Minn. 1980)).

The Kaplans’ amended complaint broadlzges that the agreement Mayo Clinic
made was to be “exhaustive gmecise” in the pathology diagnosis. (Am. Compl. 11 75-
77, Sept. 17, 2007, Docket Nd.) The Kaplans ultimatelgarrowed the scope of this

allegation to a promise byrDNagorney to perform an iatoperative biopsy and not to
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proceed with the Whipple predure if the biopsy were gative. Based on the Court’s
finding that Elliot Kaplan likely misunderstd Dr. Nagorney’s explanation of when
intraoperative biopsies would take place, @wurt concludes that there was no “meeting
of the minds” as to the alleged intraoperathiopsy promise in this case. The Court
concludes that Dr. Nagorney most likely eaipked a standard Whipple procedure, which
would involve the use of intraoperative bigssibut only after tissue had been resected,
to determine whether the margins were clearif further surgey was needed. Elliot
Kaplan, on the other hand, appears to haekeved that Dr. Ngorney would perform
those intraoperative biopsidsefore the resection. These positions reflect a lack of
mutual assent on the esserof the alleged promise.

The Court concludes that, more likeflgan not, the objective words used by
Dr. Nagorney to describe the Whipple suygdid not constitute anffer to perform an
intraoperative biopsy to verifthe cancer diagnosis befarentinuing with the Whipple
procedure. Elliot ma well have placed great importan on his belief that such an
intraoperative biopsy would lmone and assented to the Wi@procedure only with the
understanding that Dr. Nag@ay would confirm the diagnosis through an intraoperative
biopsy before proceeding. &w if that was his subjective intent, however, the objective
manifestation of his assendid not reflect that understding, and it is this objective
manifestation with which #Court is concernedill, 252 N.W.2d at 114. Elliot did not
ask Dr. Nagorney to penfim an intraoperative biopsy tmnfirm the existence of cancer
before proceeding. After DNagorney told Elliot that DBurgart was a top pathologist

and that if he said Elliot had cancer, thémwas cancer, theres no indication Elliot
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expressed additional interest in a repedtaoperative biopsy or that he insisted
Dr. Nagorney verify Dr. Burgart's conclusiauring the surgery.Rather, Dr. Nagorney
explained the surgical process)d the Court concludes thais highly unlikely that in
doing so he promised to perfoarbiopsy that the pisicians at trial uniformly rejected as
illogical. Based upon Dr. Nagorney’s explapati Elliot Kaplan agred to undergo the
procedure described, and d@kr days later, the surgery took place. That conversation
reflected many promises by Dr. Nagorney:aioandon the surgernf the cancer had
already spread too far, to intraoperatively bioftsymargins of the sected tissue, and to
continue the surgery until thmargins were clean. Imparitly, because Dr. Nagorney
did not objectively offer to first verify # diagnosis via int@perative biopsy, Elliot
could not have accepted such an offer.

Given that there was no maduassent to perform antraoperative biopsy before
proceeding with the Whipple surgery, the Gauoncludes that no contract was formed in
this case to perfornan intraoperative biopsy to confirthe diagnosis of pancreatic
cancer. Therefore, the Kaplans’ breach of i@mttclaim fails, as there was no contract

for Dr. Nagormry to breach.

B. Breach of Contract

If the Kaplans had proved thitiey formed a contractith Mayo Clinic to perform
an intraoperative biopsy to confirm the cancer diagnosis before proceeding with surgery,
they would also have demonstrated that that contract was breached. It is undisputed that

Dr. Nagorney did not perform antraoperative needle biopsy frozen section biopsy to
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confirm the existence of pancreatic cancdoi@ proceeding witlthe Whipple surgery.

Dr. Nagorney did take biopsies of margissties during the surgery, and consistent with
the fact that Elliot did not have cancer, those biopsies were negative when examined
postoperatively. He did not germ a biopsy to confirm thdiagnosis before continuing

with the procedure, as the flans allege Dr. Nagorney prased to do. Therefore, if
there had been a contract, the Kaplans wouwle maet their burden as the element of
breach. Because the Court cloies that no contract wdsrmed, however, the Court
finds that there was no wrongdoing omr. INagorney’s part in not performing an

intraoperative biopsy to confirm the diagnosis.

C. Damages

Finally, even if the Kaplans had demonstthboth the formation of a contract and
a breach of the formed contraittey would also need to ebtsh damages. As the Court
explained when ruling on the motion in limias to contractual damages evidence in this
case, the purpose of damages in a breadvowiract action is to put the nonbreaching
party “in the position in whit he would be ithe contract were performedLl’esmeister
v. Dilly, 330 N.w.2d 95, 102 (Minn. 1983). eBoverable damages are those “which
arose naturally from the breach or couldasonably be supposed to have been
contemplated by the parties when making tontract as the probable result of the
breach.” Id. at 103. Accordingly, “[l]iability forbreach of contract requires proof that
damages resulted from or were caused by the bredrder Sate Bank of Greenbush

v. Bagley Livestock Exch., Inc., 690 N.W.2d 326, 336 (Minn. Ct. App. 2004).

-25 -



In this case, the Eigh Circuit explained that “[tjgorove damages, the plaintiffs
would first have had to offer evidence tgpport a finding that & intraoperative biopsy
results would have beemegative for cancer.”Kaplan, 653 F.3d at 728. The Court
concludes that this is a close call, but tina Kaplans have showthat an intraoperative
biopsy would likely have beenegative because Elliot Kaplahd not have pancreatic
cancer. It is not, of course, a certainty thath a biopsy would have been negative; as
Dr. Nagorney observedlliot's biopsy at Mentah was a false positive, so it is possible
that an intraoperative biopspuld also havegielded a false “repeat positive diagnosis.”
(Tr. 221:12-222:15.) Although Dr. Nagorneyestified that there is no way to know
whether the result would be gegtive or another false positive, this uncertainty does not
defeat the Kaplans’ claim on this issugee Daubert v. Merrell Dow Pharm., Inc., 509
U.S. 579, 590 (1993) (concludinig, the context of a motion to exclude expert testimony
under Federal Rule of Eviden@@2, that “it would be umasonable to conclude that the
subject of scientific testimongnust be ‘known’ to a certaiy; arguably, there are no
certainties in science”). Dr. Lillemoe explaththat a second falg@ositive could not be
ruled out, and Dr. Bgart anticipated that a repdaibpsy taken from the same mass
could likely indicate the same cellular chasgausing the positive diagnosis in the first
biopsy.

The possibility of a seconthlse positive notwithstandingt is undisputed that
Elliot Kaplan did not hee cancer and that false positib@psies are extremely rare.
Given these facts, and the additional faett thll biopsies taken during Elliot's surgery

were later determined to be negative, tlea€ concludes that the Kaplans have proven
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by a preponderance of the esrite that an intraoperative bgypto confirm the diagnosis
would also have been negativ Although there is a chem that a repeat biopsy would
have been negative, there is safficient evidence to suggdbat a second biopsy, taken
intraoperatively, would morikely than not havdeen a repeat e positive result.

To successfully prove damagése Kaplans would also @ had “to establish that
Dr. Nagorney would not have performed thipple procedure if the promised biopsy
was negative.” |d. Based on the testimony and evidemresented at trial, the Court
concludes that the Kaplans failed to mekeir burden on this point. Even if
Dr. Nagorney had performed an intraopemtdbiopsy and it was negative for cancer, the
Kaplans have provided no evidence — asidenffar. Nagorney’s alleged promise — that
Dr. Nagorney would have abdoned the Whipple proceduréndeed, the evidence was
entirely to the contrary. Dr. Nagorney wasqguaivocal that he would not have allowed a
negative intraoperative biopsy to trump [Burgart’s diagnosis based on the positive
permanent section biopsy. DrLillemoe and Burgart aged that they would have
disregarded a negative intraoperative frozaction biopsy if they had a positive
permanent section biopsy befothe surgery. Because tife uniform opinion that a
positive permanent section bsyp would trump a negativentraoperative biopsy, the
Court concludes that Dr. Nageey would have proceeded with the Whipple surgery even
if he obtained an intraoperagibiopsy that proved negative.

Because the Court concludes that Drgbdlaey did not promes to perform an
intraoperative biopsy to confirm the preserof cancer and would have performed the

Whipple surgery even if he had taken an ioperative biopsy that pved to be negative,
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the Court concludes that the dans are not entitled to damage this case. The Court
recognizes that this is a tyulinfortunate situation, adliét Kaplan underwent a surgery
that ultimately was not necessaand his quality of life has ba diminished in the wake
of that surgery. Despite the unfortunatature of these circumstances, he may not

recover damages from Mayo Clinic bis breach of contract claim.

ORDER
Based on the foregoing, and all thied, records, and proceedings herd¢in]S
HEREBY ORDERED that judgment be entered favor of defendats and against

plaintiffs on plaintiffs’ breaclof contract claim.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: Augustl4, 2015 0 n. (adin
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

UnitedStateDistrict Court
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