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Dear Counsel:

The Court has received a request in the above-referenced case from the Plaintiff State
of Minnesota ("State") asking that it delay its ruling regarding the motion of Defendant CMI
of Kentucky, Inc. ("CMI") to dismiss the Complaint in Intervention of Plaintiff-Intervenor
Christopher D. Jacobsen.  The State indicates that it believes issues presented in the motion
overlap with issues to be briefed by the parties in connection with cross-motions scheduled
for hearing on June 4, 2009.  The State requests that the Court defer its ruling on CMI's
motion until it considers the cross-motions. 

CMI objects to the State's request, contending that the State had an opportunity to
present its position on CMI's motion at the time it was briefed and heard.  CMI notes that the
State first indicated that it would not appear at the hearing on the motion, but changed course
in the days prior to the hearing.  Notwithstanding that it had not submitted a brief, the State
appeared at the hearing and, over the objection of CMI, was permitted to note its position
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regarding the issues presented.  Therefore, CMI contends that the State's position is known
and, to the extent it was not presented, the State has waived any further argument.

CMI’s position has merit.  As a party to the contract at issue in this case, the State
should have briefed the issues raised in CMI's motion prior to the Court's hearing on that
matter.  Instead, the State's position and its presence at the hearing were something of a
moving target.  At the same time, however, the Court recognizes that this matter concerns
issues of significant public interest, which are beyond the interests of the specific parties
themselves.  Given that, the Court concludes that its decision would benefit from the fullest
possible exposition of the issues in this case.  Therefore, over CMI's objection and without
condoning the State's conduct, the Court grants the State's request and will defer ruling on
CMI's motion until it considers the parties' cross-motions.  

Very truly yours,

s/Donovan W. Frank

DONOVAN W. FRANK
Judge of United States District Court
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