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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Marlis Palmer and George Palmer,
Plaintiffs,
V. CivilNo. 08-3726(JNE/JJG)
RDER
Wyeth, Inc., Wyeth Pharmaceuticals Inc., and
Pfizer, Inc.,
Defendants.

Marlis Palmer and George Palmer broutling action against Wyeth, Inc., Wyeth
Pharmaceuticals Inc., and Pfizer, Inc., in Jur@820A few months later, the Judicial Panel on
Multidistrict Litigation transferred it to the E&sh District of Arkansas for coordinated or
consolidated pretrial proceedingSee28 U.S.C. § 1407 (2006). The Panel recently remanded it
to the District of Minnesota.

Subject-matter jurisdiction

The Palmers asserted subject-matter jurisdiction on the basis of diversity of citizenship.
See28 U.S.C. § 1332 (2006) (amended 2011). The Court has “an independent obligation to
determine whether subject-matter jurisdictexists, even when no party challenges Hértz
Corp. v. Friend 130 S. Ct. 1181, 1193 (2010). Accordindhe Court observes that the Palmers
did not properly allege thet@enships of all partiesSee Walker v. Norwest Coyd08 F.3d
158, 161 (8th Cir. 1997) (“It was thWalkers’ burden to plead thutizenship of the parties in
attempting to invoke diversity jurisdiction.”). The Court grants them an opportunity to do so.

Section 1332(a)(1) proves that a district court has original jurisdiction of a civil action

where the matter in controversy exceeds $75,000, eéxelasinterest and ais, and is between

citizens of different states. “Mén jurisdiction is based on divaysof citizenship, the pleadings,
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to establish diversity, must set forth withesgicity the citizenship of the partiesBarclay
Square Props. v. Midwest Fed. S&i.oan Ass’nof Minneapolis 893 F.2d 968, 969 (8th Cir.
1990). Inthe Complaint, the Palmers alleged khatlis Palmer is a “resident” of Oregon; that
Wyeth is a Delaware corporatigrhose principal place of businassn New Jersey; that Wyeth
Pharmaceuticals is a New York corporation whasecipal place of busirss is in Pennsylvania;
and that Pfizer is a Delawarerporation whose principal place béisiness is in New York. The
Palmers properly alleged Defendants’ citizenshipee28 U.S.C. § 1332(c)(1). But the Palmers
did not properly allege their own citizenship&lthough the Complairdlleges the state of
Marlis Palmer’s residence, it is well estigahkd that citizenship and residence are not
synonymous for purposes of diversity jurisdictiddee, e.gHeinen v. Northrop Grumman
Corp.,, 671 F.3d 669 (7th Cir. 2012)1olinos Valle Del Cibao, C. por A. v. Lan@33 F.3d
1330, 1341-42 (11th Cir. 201T)ovak v. Capital Mgmt. & Dev. Corpt52 F.3d 902, 906 (D.C.
Cir. 2006);Dubach v. Weitzell35 F.3d 590, 593 (8th Cir. 1998¥alker, 108 F.3d at 161Dale
v. Weller 956 F.2d 813, 814-15 (8th Cir. 1993gnders v. Clemco Indu823 F.2d 214, 216
(8th Cir. 1987). The Complaint also contantsallegation of George Palmer’s citizenship.
“Defective allegations of pisdiction may be amended, upon terms, in the trial or
appellate courts.” 28 U.S.C. § 1653 (2006). Witenen days of the date of this Order, the
Palmers shall redress the deficiencies nobed/@ by filing an Amended Complaint that alleges
with specificity the citizenshipsf all parties at the time adliis action’s commencementee
Grupo Dataflux v. Atlas Global Grp., L.PB41 U.S. 567, 574-75 (2004). If they fail to do so,

the Court will dismiss this action féaick of subject-matter jurisdiction.



Transfer

Assuming that the Palmers will file an Amended Complaint that alleges complete
diversity of citizenship, the Counbtes that this case is onensny product-liability actions that
have been filed in the District of Minneaadespite having no aisrnible connection to
Minnesota. So far as the face of the Commpleeveals, the Palmers are not citizens of
Minnesota, no Defendant is incorporated imhBsota, no Defendant maintains its principal
place of business in Minnesota, no act giving tasthis action occurred in Minnesota, and none
of the alleged injuries for which the Palmers seek to recover were suffered in Minnesota.

It appears, then, that this case waglfile Minnesota only to take advantage of
Minnesota’s relatively generous statutes of limitatioBeeMinn. Stat. 8 541.05 (2010)
(providing a six-year limitations period forglegence and fraud claims and a four-year period
for strict-liability claims); Minn. Stat. § 336.2-725 (2010) (providing a four-year limitations
period for warranty claimsgee also Fleeger v. Wyefi71 N.W.2d 524, 525 (Minn. 2009) (in
cases properly commenced in Minnesota, Miotes statute of limitatins applies to personal-
injury claims arising before August 1, 2004).

It appears that a transfer of this cask promote the interests of justice and the
convenience of the parties. It also appearsth@aparties will not berejudiced by a transfer.
The case would remain in federal court aaskuming that the case was properly filed in
Minnesota, the same choice-of-lawesiwould apply d@ér the transferSee Ferens v. John
Deere Ca.494 U.S. 516, 523 (1990) (a transfer unzie U.S.C. § 1404(a) does not change the
law applicable in a diversity case). The maiieetf of a transfer wodllikely be to put the

parties in a forum that has some connectiahéounderlying dispute andmsore convenient for



the parties. For all of theseasons, the Court orders the [@to brief the propriety of a
transfer under 28 U.S.C. § 1404(a) (2006) (amended 2011).
Conclusion
Based on the files, records, and proceedirgsin, and for the reasons stated above, IT

IS ORDERED THAT:

1. Within seven days of the date of tldsder, the Palmers shall file an Amended
Complaint that alleges with specificity thi#gizenships of all pdies at the time of
this action’s commencement.

2. The parties shall, no later than Aprd), 2012, file briefs of no more than 6,000
words addressing the following questions:

a. Should this action be transferred twéher district pursuant to 28 U.S.C.
§ 1404(a)?

b. Assuming that the Court decides thatansfer under 28 U.S.C. § 1404(a)
is appropriate, to which distrishould this action be transferred?

Dated: April 9, 2012

s/ Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge




