
UNITEDȱSTATESȱDISTRICTȱCOURT
DISTRICTȱOFȱMINNESOTA

PHLȱVariableȱInsuranceȱCompany,

Plaintiff,

v. MEMORANDUMȱOFȱLAW
ANDȱORDER

BernardȱFidelȱ2007ȱIrrevocableȱTrust, CivilȱNo.ȱ09Ȭ629
byȱandȱthroughȱitsȱtrustee,ȱBNCȱ
NationalȱBank,ȱRichardȱW.ȱSmith,

TheȱProducersȱGroupȱAdvantageȱLLC,ȱandȱ
WilliamȱStansbury,

Defendants.

NewȱStreamȱInsuranceȱLLC,

ThirdȱPartyȱPlaintiff,
v.

PHLȱVariableȱInsuranceȱCompany,

ThirdȱPartyȱDefendant.

RichardȱW.ȱSmithȱandȱTheȱProducers
GroupȱAdvantageȱLLC,

ThirdȱPartyȱPlaintiffs,
v.

BruceȱBurnsȱandȱWholesaleȱLifeȱInsurance
Brokers,ȱInc.,

ThirdȱPartyȱDefendants.
___________________________________________________________________
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PHLȱVariableȱInsuranceȱCompany,

Plaintiff,

v.

SidneyȱNachowitzȱ2007ȱIrrevocableȱTrust, CivilȱNo.ȱ09Ȭ1923
byȱandȱthroughȱitsȱtrustee,ȱBNCȱ
NationalȱBank,ȱRichardȱW.ȱSmith,

TheȱProducersȱGroupȱAdvantageȱLLC,ȱandȱ
WilliamȱStansbury,

Defendants.

GlobalȱSecuredȱCapitalȱFund,ȱLP,

ThirdȱPartyȱPlaintiff,
v.

PHLȱVariableȱInsuranceȱCompany,

ThirdȱPartyȱDefendant.

RichardȱW.ȱSmithȱandȱTheȱProducers
GroupȱAdvantageȱLLC,

ThirdȱPartyȱPlaintiffs,
v.

BruceȱBurnsȱandȱWholesaleȱLifeȱInsurance
Brokers,ȱInc.,

ThirdȱPartyȱDefendants.
_____________________________________________________________________

PHLȱVariableȱInsuranceȱCompany,

Plaintiff,

v.
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CarmellaȱDamatoȱ2007ȱIrrevocableȱTrust, CivilȱNo.ȱ09Ȭ1924
byȱandȱthroughȱitsȱtrustee,ȱBNCȱ
NationalȱBank,ȱRichardȱW.ȱSmith,

TheȱProducersȱGroupȱAdvantageȱLLC,ȱandȱ
WilliamȱStansbury,

Defendants,

GlobalȱSecuredȱCapitalȱFund,ȱLP,

ThirdȱPartyȱPlaintiff,
v.

PHLȱVariableȱInsuranceȱCompany,

ThirdȱPartyȱDefendant

RichardȱW.ȱSmithȱandȱTheȱProducers
GroupȱAdvantageȱLLC,

ThirdȱPartyȱPlaintiffs,
v.

BruceȱBurnsȱandȱWholesaleȱLifeȱInsurance
Brokers,ȱInc.,

ThirdȱPartyȱDefendants.
______________________________________________________________________

DavidȱT.ȱMcDowellȱandȱJarrettȱE.ȱGaner,ȱEdison,ȱMcDowellȱ&
Hetherington,ȱLLPȱandȱStephenȱP.ȱLuckeȱandȱBryanȱKeane,ȱDorseyȱ&ȱWhitney,

LLP,ȱCounselȱforȱPlaintiffȱandȱThirdȱPartyȱDefendantȱPHLȱVariableȱInsurance
Company.

JeffreyȱC.ȱWeinstein,ȱMittenthalȱWeinsteinȱLLPȱandȱPatrickȱM.ȱBiren,
Brownsonȱ&ȱBallou,ȱPLLP,ȱCounselȱforȱDefendantsȱandȱThirdȱPartyȱPlaintiffs
RichardȱW.ȱSmithȱandȱTheȱProducersȱGroupȱAdvantageȱLLC.
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JohnȱA.ȱMarkert,ȱColeman,ȱHullȱandȱVanȱVliet,ȱPLLPȱandȱDavidȱP.
Schippers,ȱSchippersȱ&ȱAssociates,ȱLLP,ȱCounselȱforȱThirdȱPartyȱDefendants
BruceȱBurnsȱandȱWholesaleȱLifeȱInsuranceȱBrokers.
____________________________________________________________________

ThisȱmatterȱisȱbeforeȱtheȱCourtȱonȱPHLȱVariableȱInsuranceȱCompany’s

(“PHL”)ȱmotionsȱforȱsummaryȱjudgmentȱagainstȱRichardȱW.ȱSmithȱ(“Smith”)ȱand

TheȱProducersȱGroupȱAdvantageȱ(“TPGA”)ȱ(collectivelyȱtheȱ“Smith

Defendants”);ȱtheȱSmithȱDefendants’ȱmotionsȱforȱsummaryȱjudgmentȱagainst

PHL;ȱandȱBruceȱBurnsȱ(“Burns”)ȱandȱWholesaleȱLifeȱInsuranceȱBrokers,ȱInc.’s

(“WLIB”)ȱ(collectivelyȱtheȱ“BurnsȱDefendants”)ȱmotionsȱforȱsummaryȱjudgment

againstȱtheȱSmithȱDefendants.ȱȱ

I. Introduction

TheseȱcasesȱinvolveȱmultiȬmillionȱdollarȱlifeȱinsuranceȱpoliciesȱthatȱwere

issuedȱbyȱPHLȱbasedȱonȱapplicationsȱthatȱincludedȱgrossȱmisrepresentationsȱasȱto

theȱapplicant’sȱnetȱworthȱandȱincome.ȱȱPriorȱtoȱtheȱdiscoveryȱofȱthese

misrepresentations,ȱsixȱfigureȱpremiumsȱwereȱpaidȱtoȱPHL,ȱwhoȱinȱturnȱpaidȱsix

figureȱcommissionsȱtoȱtheȱindividualȱproducersȱandȱsubȬproducersȱwho

submittedȱtheȱapplicationsȱcontainingȱfraudulentȱstatements.ȱȱ

ThisȱCourtȱpreviouslyȱgrantedȱPHL’sȱrequestȱthatȱtheȱpoliciesȱatȱissueȱbe
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rescindedȱandȱdeclaredȱvoidȱabȱinitio,ȱandȱallowedȱPHLȱtoȱdepositȱtheȱpremiums

paidȱintoȱtheȱCourtȱregistry.ȱȱAtȱissueȱinȱtheȱmotionsȱbeforeȱtheȱCourtȱisȱwhether

theȱindividualȱproducersȱandȱsubȬproducersȱresponsibleȱforȱsubmittingȱthe

fraudulentȱapplicationsȱtoȱPHLȱmustȱrefundȱanyȱorȱallȱofȱtheȱcompensationȱpaid

themȱwhenȱsaidȱpoliciesȱwereȱinitiallyȱissued.

A. FactualȱBackground

TPGAȱisȱaȱgeneralȱagentȱthatȱsellsȱlifeȱinsuranceȱpoliciesȱforȱmultiple

insuranceȱcompanies,ȱincludingȱPHL.ȱȱ(WeinsteinȱDeclarationȱEx.ȱ16ȱ(Smith

Depositionȱatȱ10).)ȱȱSmithȱisȱoneȱofȱthreeȱshareholdersȱinȱTPGAȱandȱisȱalsoȱthe

soleȱshareholderȱofȱRWS,ȱthroughȱwhichȱtheȱcommissionȱforȱtheȱDamatoȱPolicy

wasȱpaid.ȱȱ(Id.ȱatȱ9.)ȱȱWLIBȱisȱanȱindependentȱinsuranceȱbrokerȱthatȱgathers

informationȱfromȱpersonsȱseekingȱlifeȱinsurance,ȱandȱthenȱcontactsȱgeneralȱagents

toȱseeȱwhatȱpoliciesȱareȱavailableȱandȱwillȱfitȱtheȱneedsȱofȱtheȱproposedȱclient.ȱ

(Id.ȱEx.ȱ15ȱ(BurnsȱDep.ȱatȱ101Ȭ02).)ȱAtȱtheȱtimeȱtheȱpoliciesȱatȱissueȱinȱthisȱcase

wereȱissued,ȱWLIBȱhadȱsixȱemployees.ȱȱ(Id.ȱatȱ20.)ȱȱBurnsȱisȱtheȱsoleȱshareholder

ofȱWLIB,ȱbutȱwasȱpaidȱaȱWȬ2ȱwage,ȱandȱwhenȱtheȱcompanyȱwasȱprofitable,ȱBurns

wasȱpaidȱaȱdistribution.ȱȱ(MarkertȱDecl.ȱEx.ȱEȱ(MalinaȱAff.ȱ¶¶ȱ3Ȭ5).)

Inȱtheȱusualȱcourseȱofȱbusiness,ȱWLIBȱandȱTPGAȱenteredȱintoȱoral
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agreementsȱasȱtoȱhowȱcommissionsȱwouldȱbeȱsplit.ȱȱ(WeinsteinȱDecl.ȱEx.ȱ16

(SmithȱDep.ȱatȱ26Ȭ27,ȱ81,ȱ84ȱandȱ85).)ȱȱTheseȱoralȱagreementsȱconcerned

commissionȱsplitȱonlyȱȬȱnoȱotherȱtermsȱwereȱaddressed,ȱsuchȱasȱwhenȱandȱif

commissionsȱwouldȱbeȱreturnedȱorȱrefunded.ȱȱ(Id.ȱatȱ28,ȱEx.ȱ15ȱ(BurnsȱDep.ȱat

85).)ȱȱPursuantȱtoȱtheseȱoralȱagreements,ȱcommissionȱforȱtheȱFidelȱPolicyȱwas

paidȱbyȱTPGAȱtoȱWLIBȱonȱMayȱ11,ȱ2007;ȱtheȱcommissionȱforȱtheȱDamatoȱPolicy

wasȱpaidȱbyȱRWSȱtoȱWLIBȱonȱSeptemberȱ20,ȱ2007;ȱandȱtheȱcommissionȱforȱthe

NachowitzȱPolicyȱwasȱpaidȱbyȱTPGAȱtoȱWLIBȱonȱFebruaryȱ2,ȱ2008.ȱȱ(Markert

Decl.ȱEx.ȱF.)ȱȱ

TPGA’sȱgeneralȱpracticeȱwasȱtoȱreceiveȱmedicalȱinformationȱonȱproposed

insuredsȱfromȱbrokersȱsuchȱasȱWLIBȱandȱthenȱuseȱthatȱinformationȱtoȱdetermine

whatȱinsuranceȱcarriersȱwouldȱofferȱbasedȱonȱthatȱperson’sȱmedicalȱhistory.ȱȱ(Id.

Ex.ȱAȱ(SmithȱDep.ȱatȱ16).)ȱȱOnceȱTPGAȱdeterminedȱtheȱbestȱpolicy,ȱtheȱfinancial

informationȱisȱgatheredȱfromȱtheȱinsured,ȱtheȱapplicationȱisȱfilledȱoutȱandȱthe

informationȱisȱsubmittedȱtoȱtheȱinsuranceȱcompany.ȱȱ(Id.ȱ16Ȭ17.)ȱȱWithȱregardȱto

theȱpoliciesȱatȱissue,ȱtheȱapplicationsȱwereȱfilledȱoutȱbyȱWLIBȱemployees.ȱ(Id.ȱEx.

Cȱ(BurnsȱDep.ȱatȱ73).)ȱȱTheȱapplicationsȱeachȱcontainȱaȱcertification,ȱwhichȱreads

“TheȱProducerȱherebyȱconfirmsȱhe/sheȱhasȱtrulyȱandȱaccuratelyȱrecordedȱonȱthe
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applicationȱtheȱinformationȱsuppliedȱbyȱtheȱProposedȱInsured;ȱandȱthatȱhe/sheȱis

qualifiedȱandȱauthorizedȱtoȱdiscussȱtheȱcontractȱhereinȱappliedȱfor.”ȱȱ(Weinstein

Decl.ȱExs.ȱ2,ȱ4ȱandȱ6.)ȱȱ

Afterȱtheȱapplicationsȱwereȱfilledȱout,ȱtheyȱwereȱsentȱtoȱtheȱproposed

insuredȱandȱtheȱrepresentativeȱofȱtheȱtrustȱforȱsignature.ȱȱ(Id.ȱEx.ȱ14ȱ(BurnsȱDep.

atȱ76).)ȱȱTheȱproposedȱinsuredȱwasȱalsoȱrequiredȱtoȱverifyȱthatȱtheȱinformation

containedȱthereinȱareȱthoseȱofȱtheȱproposedȱinsuredȱandȱthatȱsuchȱstatementsȱare

full,ȱcompleteȱandȱtrueȱtoȱtheȱbestȱofȱtheirȱknowledge.ȱȱ(Id.ȱExs.ȱ2,ȱ4ȱandȱ6.)ȱȱIn

addition,ȱWLIBȱreceivedȱindependentȱfinancialȱstatementsȱtoȱsupportȱthe

financialȱrepresentationsȱofȱtheȱproposedȱinsured,ȱcopiesȱofȱmedicalȱrecordsȱand

anȱindependentȱinspectionȱreport.ȱȱThisȱinformationȱwasȱforwardedȱtoȱTPGA,

thenȱforwardedȱtoȱPHL.ȱȱ(Id.ȱEx.ȱ14ȱ(BurnsȱDep.ȱatȱ241Ȭ42),ȱEx.ȱ15ȱ(BurnsȱDep.ȱat

104,ȱ105);ȱEx.ȱ16ȱ(SmithȱDep.ȱatȱ21Ȭ22).)ȱȱNeitherȱWLIBȱorȱTPGAȱconducted

additionalȱverificationȱofȱtheȱinformationȱthatȱwasȱprovidedȱbyȱtheȱproposed

insured.ȱȱ(Id.ȱEx.ȱ15ȱ(BurnsȱDep.ȱatȱ128Ȭ29;ȱEx.ȱ16ȱ(SmithȱDep.ȱatȱ45).)ȱȱSmith

testifiedȱthatȱheȱdidȱnotȱreviewȱtheȱdocuments,ȱbutȱthatȱhisȱstaffȱdid.ȱȱ(Id.ȱEx.ȱ16

(SmithȱDep.ȱatȱ21Ȭ22).)ȱȱ

B. FidelȱPolicy
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OnȱorȱaboutȱMarchȱ2,ȱ2007,ȱPHLȱreceivedȱtheȱapplicationȱforȱlifeȱinsurance

fromȱtheȱBernardȱFidelȱ2007ȱIrrevocableȱTrustȱ(“FidelȱTrust”)ȱonȱbehalfȱof

BernardȱFidel.ȱȱ(GanerȱDeclaration,ȱEx.ȱ9.)ȱȱTheȱSmithȱDefendantsȱactedȱasȱthe

generalȱagentȱwithȱrespectȱtoȱtheȱFidelȱPolicy,ȱandȱBruceȱBurnsȱwasȱtheȱproducer

ofȱtheȱpolicy.ȱȱȱ(Id.ȱEx.ȱ10;ȱSmithȱAff.ȱ¶¶ȱȱ2ȱandȱ4.)ȱȱTheȱapplicationȱincludedȱa

statementȱthatȱFidel’sȱnetȱworthȱwasȱ$10ȱmillion.ȱȱ(Id.ȱEx.ȱ9.)ȱȱPHLȱissuedȱaȱlife

insuranceȱpolicy,ȱPolicyȱNo.ȱȱ97521141,ȱtoȱtheȱFidelȱTrustȱeffectiveȱMarchȱ19,ȱ2007,

withȱaȱtotalȱfaceȱvalueȱofȱ$5ȱmillionȱ(“FidelȱPolicy”).ȱȱ(Id.ȱEx.ȱ11.)ȱȱPHLȱpaidȱSmith

aȱcommissionȱandȱexpenseȱallowanceȱpaymentsȱtotalingȱ$184,285.53ȱforȱthe

issuanceȱofȱtheȱFidelȱPolicy.ȱȱ(TurnerȱAffidavitȱ¶ȱ3,ȱEx.ȱ2.)ȱȱ

ItȱwasȱlaterȱdeterminedȱthatȱtheȱapplicationȱcompletedȱbyȱtheȱFidelȱTrust

includedȱfraudulentȱandȱmaterialȱmisrepresentations.ȱȱAsȱaȱresult,ȱtheȱFidel

PolicyȱwasȱultimatelyȱrescindedȱandȱdeclaredȱvoidȱabȱinitioȱbyȱOrderȱofȱthisȱCourt

datedȱJuneȱ4,ȱ2010.ȱȱ(CivilȱNo.ȱ09Ȭ629,ȱDoc.ȱNo.ȱ62).ȱȱThereafter,ȱPHLȱtenderedȱto

theȱCourt’sȱregistryȱanȱamountȱequalȱtoȱtheȱpremiumsȱpaidȱonȱtheȱFidelȱPolicy.ȱ

(GanerȱDecl.,ȱEx.ȱ3.)ȱȱ

C. NachowitzȱPolicy
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OnȱNovemberȱ28,ȱ2007,ȱPHLȱreceivedȱanȱapplicationȱforȱlifeȱinsuranceȱfrom

theȱSidneyȱNachowitzȱ2007ȱIrrevocableȱTrustȱ(“NachowitzȱTrust”),ȱtoȱinsureȱthe

lifeȱofȱSidneyȱNachowitz.ȱȱ(GanerȱAff.ȱEx.ȱ17.)ȱȱThisȱapplicationȱprovidedȱthat

Nachowitz’sȱnetȱworthȱwasȱ$46,121,740.ȱȱ(Id.)ȱȱȱAgain,ȱtheȱSmithȱDefendants

actedȱasȱtheȱbrokerȱgeneralȱagentȱwithȱrespectȱtoȱtheȱNachowitzȱTrust

application,ȱandȱBurnsȱactedȱasȱtheȱproducer.ȱȱ(Id.ȱEx.ȱ18;ȱSmithȱAff.ȱ¶¶ȱ2ȱandȱ4.)ȱ

PHLȱultimatelyȱissuedȱaȱlifeȱinsuranceȱpolicyȱforȱNachowitz,ȱeffectiveȱOctoberȱ18,

2007ȱ(“NachowitzȱPolicy”),ȱwithȱaȱfaceȱvalueȱofȱ$10ȱmillion.ȱȱ(Id.ȱEx.ȱ19.)ȱȱPHL

paidȱSmithȱcommissionȱandȱexpenseȱallowanceȱpaymentsȱtotalingȱ$357,970.60ȱfor

theȱissuanceȱofȱtheȱNachowitzȱPolicy.ȱȱ(TurnerȱAff.ȱ¶ȱ4,ȱEx.ȱ3.)

AsȱwithȱtheȱFidelȱPolicy,ȱPHLȱlaterȱdeterminedȱthatȱtheȱapplication

completedȱbyȱtheȱNachowitzȱTrustȱincludedȱfraudulentȱandȱmaterial

misrepresentations.ȱȱTheȱNachowitzȱPolicyȱwasȱultimatelyȱrescindedȱand

declaredȱvoidȱabȱinitioȱbyȱOrderȱofȱthisȱCourtȱdatedȱFebruaryȱ24,ȱ2010.ȱȱ(CivilȱNo.

09Ȭ1923,ȱDoc.ȱNo.ȱ53).ȱȱThereafter,ȱPHLȱtenderedȱtoȱtheȱCourt’sȱregistryȱan

amountȱequalȱtoȱtheȱpremiumsȱpaidȱonȱtheȱNachowitzȱPolicy.ȱȱ(GanerȱDecl.ȱEx.

22.)ȱȱ

D. DamatoȱPolicy
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OnȱJulyȱ20,ȱ2007,ȱPHLȱreceivedȱanȱapplicationȱforȱlifeȱinsuranceȱfromȱthe

CarmellaȱDamatoȱ2007ȱIrrevocableȱTrustȱ(“DamatoȱTrust”)ȱtoȱinsureȱtheȱlifeȱof

CarmellaȱDamato.ȱȱ(Id.ȱEx.ȱ25.)ȱȱTheȱapplicationȱnotedȱthatȱCarmellaȱDamatoȱhad

aȱnetȱworthȱofȱ$14,070,800.ȱȱ(Id.)ȱȱȱThisȱapplicationȱwasȱalsoȱsubmittedȱtoȱPHL

throughȱtheȱSmithȱDefendantsȱasȱbrokerȱgeneralȱagentȱandȱBurnsȱasȱthe

producer.ȱ(Id.ȱEx.ȱ26;ȱSmithȱAff.ȱ¶¶ȱ2ȱandȱ4.)ȱȱPHLȱissuedȱaȱlifeȱinsuranceȱpolicy

toȱDamato,ȱwithȱdeathȱbenefitsȱofȱ$10ȱmillionȱ(“DamatoȱPolicy”)ȱandȱpaidȱSmith

aȱcommissionȱandȱexpenseȱallowanceȱpaymentsȱtotalingȱ$260,513.11.ȱȱ(Turner

Aff.ȱ¶ȱ5,ȱEx.ȱ4.)ȱȱ

ȱȱ Likeȱtheȱpreviousȱpolicies,ȱtheȱDamatoȱapplicationȱincludedȱfraudulentȱand

materialȱmisrepresentations,ȱandȱtheȱDamatoȱPolicyȱwasȱultimatelyȱrescinded

andȱdeclaredȱvoidȱabȱinitioȱbyȱOrderȱofȱthisȱCourtȱdatedȱJuneȱ4,ȱ2010.ȱȱ(CivilȱNo.

09Ȭ1924,ȱDoc.ȱNo.ȱ44).ȱȱThereafter,ȱPHLȱtenderedȱtoȱtheȱCourt’sȱregistryȱan

amountȱequalȱtoȱtheȱpremiumsȱpaidȱonȱtheȱDamatoȱPolicy.ȱȱ(GanerȱDecl.,ȱEx.ȱ30.)

Afterȱamendingȱtheȱcomplaintsȱinȱtheȱaboveȱactionsȱtoȱaddȱaȱclaimȱof

breachȱofȱcontractȱagainstȱtheȱSmithȱDefendants,ȱPHLȱdemandedȱthatȱtheȱSmith

Defendantsȱreturnȱtheȱcompensationȱheȱwasȱpaidȱonȱtheȱaboveȱpolicies,ȱbutȱthe

SmithȱDefendantsȱrefusedȱtoȱdoȱso.ȱȱ
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E. ContractsȱbetweenȱPHLȱandȱSmith,ȱTPGAȱandȱRWS

OnȱMayȱ24,ȱ2005,ȱSmith,ȱonȱhisȱownȱbehalf,ȱenteredȱintoȱanȱIndependent

ProducerȱContractȱ(“IPC”)ȱwithȱPHL.ȱȱ(TurnerȱAff.ȱEx.ȱ1.)ȱȱOnȱJanuaryȱ1,ȱ2007,

PHLȱenteredȱintoȱaȱBrokerageȱGeneralȱAgentȱAgreementȱwithȱRWSȱMarketing

Services,ȱLLCȱ(“RWS”).ȱȱ(Id.ȱEx.ȱ6.)ȱȱȱThen,ȱonȱAugustȱ29,ȱ2007,ȱPHLȱandȱTPGA

enteredȱintoȱaȱBrokerageȱGeneralȱAgentȱAgreement.ȱȱ(Id.ȱEx.ȱ5.)ȱȱFinally,ȱSmith

enteredȱintoȱaȱBrokerȱAgreementȱwithȱPHLȱonȱFebruaryȱ25,ȱ2008,ȱwhichȱgoverns

commissionsȱpaidȱtoȱSmithȱonȱproductsȱsoldȱthroughȱRWS.ȱȱ(Id.ȱEx.ȱ7ȱatȱPHL/D

000935.)ȱȱAtȱissueȱinȱtheȱcrossȱmotionsȱforȱsummaryȱjudgmentȱbetweenȱPHLȱand

theȱSmithȱDefendantsȱisȱwhichȱofȱtheȱaboveȱagreementsȱcontrols,ȱandȱwhether

thatȱagreementȱrequiresȱtheȱSmithȱDefendantsȱtoȱrepayȱtheȱcompensationȱpaid

them,ȱinȱtheȱformȱofȱcommissionsȱandȱexpenseȱallowanceȱpayments,ȱforȱthe

aboveȱdescribedȱinsuranceȱpoliciesȱthatȱhaveȱbeenȱjudiciallyȱdeclaredȱrescinded

andȱvoidȱabȱinitio.ȱ

F. ThirdȱPartyȱComplaintȱ

AfterȱitȱwasȱdiscoveredȱthatȱtheȱFidel,ȱNachowitzȱandȱDamatoȱapplications

containedȱmaterialȱmisrepresentationsȱandȱafterȱPHLȱbroughtȱactionsȱagainstȱthe

respectiveȱtrustsȱandȱtheȱSmithȱDefendants,ȱtheȱSmithȱDefendantsȱbroughtȱaȱthird
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partyȱcomplaintȱagainstȱtheȱBurnsȱDefendants,ȱallegingȱbreachȱofȱimplied

contract,ȱunjustȱenrichment,ȱimpliedȱindemnity,ȱpromissoryȱestoppel,ȱfraudȱand

negligence.ȱȱTheȱSmithȱDefendantsȱseekȱtoȱhaveȱBurnsȱand/orȱWLIBȱpayȱbackȱany

commissionȱpaidȱtoȱWLIBȱinȱtheȱamountȱtheȱSmithȱDefendantsȱmayȱbeȱadjudged

toȱoweȱPHL.ȱ

II. StandardȱforȱSummaryȱJudgment

Summaryȱjudgmentȱisȱappropriateȱif,ȱviewingȱallȱfactsȱinȱtheȱlightȱmost

favorableȱtoȱtheȱnonȬmovingȱparty,ȱthereȱisȱnoȱgenuineȱissueȱasȱtoȱanyȱmaterial

fact,ȱandȱtheȱmovingȱpartyȱisȱentitledȱtoȱjudgmentȱasȱaȱmatterȱofȱlaw.ȱȱFed.ȱR.ȱCiv.

P.ȱ56ȱ(c);ȱCelotexȱCorp.ȱv.ȱCatrett,ȱ477ȱU.S.ȱ317,ȱ322Ȭ23ȱ(1986).ȱȱTheȱpartyȱseeking

summaryȱjudgmentȱbearsȱtheȱburdenȱofȱshowingȱthatȱthereȱisȱnoȱdisputedȱissue

ofȱmaterialȱfact.ȱȱCelotex,ȱ477ȱU.S.ȱatȱ323.ȱȱThisȱburdenȱcanȱbeȱmetȱ“byȱ‘showing’ȱȬ

thatȱis,ȱpointingȱoutȱtoȱtheȱdistrictȱcourtȱȬȱthatȱthereȱisȱanȱabsenceȱofȱevidenceȱto

supportȱtheȱnonmovingȱparty’sȱcase.”ȱȱId.ȱatȱ325.ȱȱTheȱpartyȱopposingȱsummary

judgmentȱmayȱnotȱrestȱuponȱmereȱallegationsȱorȱdenials,ȱbutȱmustȱsetȱforth

specificȱfactsȱshowingȱthatȱthereȱisȱaȱgenuineȱissueȱforȱtrial.ȱȱKrenikȱv.ȱCountyȱof

LeȱSueur,ȱ47ȱF.3dȱ953,ȱ957ȱ(8thȱCir.ȱ1995).

III. PHL’sȱandȱtheȱSmithȱDefendants’ȱCrossȱMotionsȱforȱSummaryȱJudgment
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A. WhichȱContractȱControls

UnderȱtheȱIPC,ȱSmithȱwasȱgivenȱauthorityȱtoȱactȱasȱanȱindependent

producerȱforȱPHLȱandȱtoȱenlistȱsubȬproducers.ȱȱ(TurnerȱAff.,ȱEx.ȱ1ȱatȱPHL/D

000791.)ȱȱTheȱIPCȱallowedȱSmithȱtoȱsolicitȱapplicationsȱforȱallȱproductsȱofferedȱby

PHL,ȱdeliverȱpolicies,ȱcollectȱandȱsubmitȱtheȱfirstȱpremiumsȱandȱserviceȱhis

businessȱsubjectȱtoȱtheȱtermsȱofȱtheȱIPC.ȱȱ(Id.)ȱȱTheȱIPCȱfurtherȱprovidedȱthat

SmithȱwouldȱearnȱcommissionsȱonȱpoliciesȱandȱannuitiesȱthatȱheȱorȱhisȱsubȬ

producersȱsecuredȱforȱPHL.ȱȱ(Id.)ȱȱTheȱIPCȱalsoȱprovidedȱthatȱSmithȱwould

receiveȱcompensationȱforȱExpenseȱAllowanceȱPaymentsȱ(“EAP”)ȱincurredȱin

solicitingȱandȱplacingȱinsuranceȱorȱannuityȱcontracts.ȱȱ(Id.ȱatȱPHL/Dȱ000803.)ȱȱ

WhenȱSmithȱenteredȱintoȱtheȱIPCȱwithȱPHL,ȱheȱwasȱassignedȱproducer

codeȱȱ306697ȱbyȱPHL.ȱȱ(TurnerȱAff.ȱ¶ȱ7.)ȱȱHeȱwasȱassignedȱadditionalȱproducer

codesȱwhenȱheȱexecutedȱtheȱBrokerȱGeneralȱAgentȱAgreementsȱonȱbehalfȱof

TPGAȱandȱRWSȱandȱtheȱBrokerȱAgreementȱonȱbehalfȱofȱhimselfȱ(collectivelyȱthe

“BrokerȱAgreements”).ȱȱ(Id.ȱ¶ȱ8.)ȱȱWhenȱcompensationȱwasȱpaid,ȱitȱwouldȱbeȱpaid

underȱaȱspecificȱproducerȱcodeȱthatȱreflectedȱtheȱcontractȱunderȱwhichȱSmithȱor

hisȱsubȬproducerȱwasȱbeingȱcompensated.ȱȱ(Id.)ȱȱTheȱrecordȱdemonstratesȱthat

commissionsȱandȱEAPsȱwereȱmadeȱtoȱRichardȱSmithȱunderȱtheȱproducerȱcode
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306697ȱforȱtheȱFidel,ȱNachowitzȱandȱDamatoȱpolices.ȱȱ(Id.ȱ¶ȱ9;ȱExs.ȱ2Ȭ4.)ȱȱ

TheȱIPCȱfurtherȱprovides:

ShouldȱtheȱCompanyȱforȱanyȱreasonȱrefundȱanyȱpremiumȱonȱanyȱpolicy
soldȱorȱannuityȱhereunder,ȱYouȱshallȱrepayȱonȱdemandȱanyȱcommissions

orȱanyȱotherȱcompensationȱreceivedȱtherein,ȱincluding,ȱbutȱnotȱlimitedȱto,
theȱrefundȱofȱanyȱpremiumsȱunderȱanyȱFreeȱLookȱProvision.ȱȱYouȱshall
alsoȱrefundȱanyȱadvancedȱcommissionsȱorȱotherȱcompensationȱwhich

becameȱunearnedȱbecauseȱofȱnonȬpaymentȱofȱpremiums.

(Id.ȱEx.ȱ1ȱatȱPHL/Dȱ000802.)ȱȱWithȱrespectȱtoȱEAPs,ȱtheȱIPCȱprovides:ȱ

InȱtheȱeventȱtheȱCompanyȱmakesȱExpenseȱAllowanceȱPaymentsȱtoȱwhich

YouȱareȱnotȱentitledȱunderȱtheȱtermsȱofȱthisȱContractȱandȱSchedule
attachedȱhereto,ȱYouȱagreeȱtoȱrefundȱanyȱamountsȱdueȱtheȱCompany

promptlyȱuponȱdemandȱbyȱtheȱCompanyȱ.ȱ.ȱ.ȱTheȱtermsȱofȱthisȱprovision
shallȱnotȱbeȱimpairedȱbyȱterminationȱofȱthisȱAgreement.

(Id.ȱatȱPHL/Dȱ000803.)

Becauseȱtheȱpremiumsȱpaidȱonȱallȱpoliciesȱatȱissueȱwereȱrefundedȱwhen

suchȱfundsȱwereȱdepositedȱinȱtheȱCourtȱregistry,ȱPHLȱassertsȱthatȱSmithȱis

requiredȱtoȱrefundȱtheȱcompensationȱheȱreceivedȱonȱsaidȱpoliciesȱpursuantȱtoȱthe

termsȱofȱtheȱIPC.ȱȱFurther,ȱasȱtheȱpoliciesȱhaveȱbeenȱjudiciallyȱrescinded,ȱSmith

didȱnotȱ“earn”ȱanyȱcompensationȱforȱsuchȱpolicies.ȱȱItȱisȱPHL’sȱpositionȱthatȱthe

SmithȱhasȱmateriallyȱbreachedȱtheȱIPCȱbyȱȱfailingȱtoȱrefundȱanyȱofȱthe

compensationȱpaidȱhimȱonȱtheȱpoliciesȱatȱissueȱinȱtheseȱcases.ȱȱ
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TheȱSmithȱDefendantsȱargueȱthatȱtheȱIPCȱwasȱsupersededȱandȱreplacedȱby

theȱBrokerȱAgreements.ȱȱTheȱBrokerȱAgreementsȱareȱnearlyȱidentical,ȱandȱeach

providesȱinȱpertinentȱpart:ȱȱ

EntireȱAgreement;ȱModification.ȱȱThisȱAgreementȱreplacesȱandȱsupersedes
allȱotherȱagreementsȱ(writtenȱandȱoral)ȱbetweenȱ[BrokerȱGeneral
Agent/Broker]ȱandȱPhoenixȱtoȱtheȱextentȱthatȱanyȱsuchȱagreementȱpertains
toȱtheȱPhoenixȱProductsȱandȱservicesȱspecifiedȱinȱScheduleȱ3.1ȱ.ȱ.ȱ.

(Id.ȱatȱPHL/Dȱ000932.)ȱȱ

AfterȱreviewingȱtheȱtermsȱofȱtheȱIPCȱandȱtheȱvariousȱBrokerȱAgreements,

theȱCourtȱfindsȱtheȱBrokerȱAgreementsȱwereȱnotȱintendedȱtoȱsupersedeȱtheȱIPC.ȱ

TheȱBrokerȱGeneralȱAgentȱAgreementsȱgovernȱthoseȱsalesȱofȱPHLȱproductsȱmade

byȱeitherȱRWSȱorȱTPGA,ȱandȱtheȱBrokerȱAgreementȱisȱintendedȱtoȱgovernȱthose

salesȱbyȱSmithȱonȱbehalfȱofȱRWS.ȱȱNoneȱofȱtheȱBrokerȱAgreements,ȱhowever,

provideȱforȱtheȱuseȱofȱsubȬproducers.

Onȱtheȱotherȱhand,ȱtheȱIPCȱgovernsȱthoseȱsalesȱofȱPHLȱproductsȱbyȱSmith

throughȱtheȱinvolvementȱofȱaȱsubȬproducer.ȱȱȱHere,ȱtheȱpartiesȱdoȱnotȱdispute

thatȱwithȱrespectȱtoȱtheȱpoliciesȱatȱissue,ȱaȱsubȬproducer,ȱBruceȱBurns,ȱforwarded

theȱfraudulentȱapplicationsȱtoȱSmith.ȱȱFinally,ȱtheȱrecordȱclearlyȱprovidesȱthat

SmithȱwasȱpaidȱunderȱtheȱproducerȱcodeȱassignedȱtoȱtheȱIPC.ȱȱBasedȱonȱthese
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undisputedȱfacts,ȱȱtheȱCourtȱfindsȱthatȱtheȱtermsȱofȱtheȱIPCȱgovernȱwhetherȱthe

SmithȱDefendantsȱareȱcontractuallyȱobligatedȱtoȱrepayȱcompensationȱpaidȱonȱthe

aboveȱpolicies.ȱȱPursuantȱtoȱtheȱIPC,ȱSmithȱ“mustȱrepayȱonȱdemandȱany

commissionsȱorȱanyȱotherȱcompensationȱreceivedȱtherein”ȱandȱmustȱrefundȱany

EAPsȱpaidȱ“toȱwhichȱ[Smith]ȱisȱnotȱentitledȱunderȱtheȱtermsȱofȱthisȱContractȱand

Scheduleȱattachedȱhereto.”ȱȱ(Id.ȱEx.ȱ1ȱatȱPHL/D000802Ȭ803.)1

B. WhetherȱPHLȱRefundedȱtheȱPremiums

TheȱSmithȱDefendantsȱargueȱthatȱtheȱpremiumsȱpaidȱonȱtheȱNachowitz,

FidelȱandȱDamatoȱpoliciesȱwereȱultimatelyȱdividedȱbetweenȱPHLȱandȱGlobal

SecuredȱCapitalȱFund,ȱLPȱ(“Global”)ȱandȱNewȱStreamȱInsuranceȱLLCȱ(“New

Stream”)ȱpursuantȱtoȱtheȱsettlementȱbetweenȱthoseȱparties.ȱȱTheȱSmith

DefendantsȱthusȱargueȱthatȱPHLȱcannotȱbeȱsaidȱtoȱhaveȱrefundedȱtheȱpremiums.ȱ

Asȱaȱresult,ȱnoȱprovisionȱofȱtheȱBrokerȱAgreementsȱorȱtheȱIPCȱhasȱbeenȱtriggered

requiringȱtheȱSmithȱDefendantsȱtoȱreturnȱtheȱcompensationȱreceivedȱonȱtheȱabove

1EvenȱifȱtheȱBrokerȱAgreementsȱcontrolled,ȱthoseȱagreementsȱprovideȱthatȱcompensation

shallȱbeȱpaidȱ“onȱpaymentsȱreceivedȱbyȱPhoenixȱforȱcontractsȱwhichȱareȱproducedȱinȱaccordance
withȱthisȱAgreementȱandȱwhichȱareȱdeliveredȱtoȱtheȱproposedȱcontractȱowner.”ȱȱ(TurnerȱAff.ȱEx.
5ȱatȱPHL/Dȱ000905;ȱEx.ȱ6ȱatȱPHL/Dȱ001102;ȱEx.ȱ7ȱatȱPHL/Dȱ00924.)ȱȱTheȱpoliciesȱatȱissueȱhave
beenȱvoidedȱabȱinitio,ȱandȱtheȱpremiumsȱrefunded,ȱthereforeȱthereȱisȱnoȱbasisȱuponȱwhichȱthe
SmithȱDefendantsȱcanȱassertȱthatȱtheyȱareȱentitledȱtoȱretainȱanyȱpaymentsȱonȱaȱpolicyȱthatȱȬȱby
operationȱofȱlawȱȬȱneverȱcameȱintoȱexistence.ȱȱ
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policies.ȱ

TheȱCourtȱfindsȱthatȱthisȱargumentȱhasȱnoȱmerit.ȱȱThereȱcanȱbeȱnoȱdispute

thatȱPHLȱinitiallyȱplacedȱtheȱentireȱpremiumsȱreceivedȱonȱtheȱaboveȱpoliciesȱinto

theȱCourt’sȱregistry.ȱȱAtȱtheȱtimeȱtheȱmoniesȱwereȱsoȱdeposited,ȱmanyȱclaims

wereȱassertedȱagainstȱtheȱpremiumsȱandȱnoȱdeterminationȱhadȱbeenȱmadeȱon

thoseȱclaims.ȱȱTheȱfactȱthatȱaȱsettlementȱoccurredȱatȱaȱlaterȱtimeȱdoesȱnotȱalterȱthe

factȱthatȱPHLȱdid,ȱinȱfact,ȱrefundȱtheȱpremiums.

ȱC. TheȱSmithȱDefendants’ȱAffirmativeȱDefenses

TheȱSmithȱDefendantsȱassertȱthatȱsummaryȱjudgmentȱinȱfavorȱofȱPHLȱis

notȱappropriateȱasȱthereȱareȱgenuineȱissuesȱofȱmaterialȱfactȱasȱtoȱwhetherȱPHL

actedȱreasonablyȱandȱinȱgoodȱfaith,ȱandȱwhetherȱPHLȱfailedȱtoȱmitigateȱits

damagesȱorȱcausedȱitsȱownȱdamages.ȱȱWhetherȱPHLȱwasȱreasonableȱinȱentering

intoȱtheȱsettlementȱagreementsȱisȱaȱquestionȱofȱlawȱforȱtheȱcourt.ȱȱOsgoodȱv.

Medical,ȱInc.,ȱ415ȱN.W.2dȱ896,ȱ903ȱ(Minn.ȱCt.ȱApp.ȱ1987).ȱȱ

TheȱSmithȱDefendantsȱargueȱthatȱPHLȱcausedȱitsȱownȱdamagesȱbyȱentering

intoȱsettlementȱagreementsȱwithȱGlobalȱandȱNewȱStream.ȱȱTheyȱargueȱthatȱgiven

theȱfraudulentȱstatementsȱcontainedȱinȱtheȱpolicyȱapplications,ȱitȱwasȱclearȱthat

PHLȱhadȱtheȱrightȱtoȱretainȱallȱofȱtheȱpremiumsȱpaid,ȱasȱsetȱforthȱinȱPHLȱVariable
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Ins.ȱCo.ȱv.ȱLucilleȱMorelloȱ2007ȱIrrevocableȱTrust,ȱ645ȱF.3dȱ965ȱ(8thȱCir.ȱ2011).ȱ

Thus,ȱPHL’sȱagreementȱtoȱreturnȱaȱportionȱofȱtheȱpremiumsȱtoȱGlobalȱandȱNew

Streamȱwasȱunreasonableȱandȱdoneȱinȱbadȱfaith.ȱȱTheȱCourtȱdisagrees.

AtȱtheȱtimeȱPHLȱenteredȱintoȱsettlementȱagreementsȱwithȱGlobalȱandȱNew

Stream,ȱtheȱMorelloȱdecisionȱwasȱonȱappeal.ȱȱThus,ȱtheȱsettlementsȱwereȱentered

intoȱbeforeȱPHLȱknewȱitȱwouldȱbeȱsuccessfulȱonȱappeal.ȱȱInȱaddition,ȱPHLȱasserts

thatȱitȱdidȱnotȱknowȱifȱGlobalȱorȱNewȱStreamȱwouldȱassertȱnewȱorȱdifferent

claimsȱinȱtheseȱactionsȱthatȱwouldȱnotȱbeȱaddressedȱinȱtheȱMorelloȱdecision.ȱ

Basedȱonȱtheseȱfactsȱandȱcircumstances,ȱtheȱCourtȱcannotȱfindȱthatȱitȱwas

unreasonableȱforȱPHLȱtoȱenterȱintoȱsettlementȱagreementsȱwithȱGlobalȱandȱNew

Stream.ȱȱ

Finally,ȱtheȱSmithȱDefendantsȱargueȱinȱoppositionȱtoȱPHL’sȱmotionȱthat

thereȱareȱgenuineȱissuesȱofȱmaterialȱfactȱprecludingȱsummaryȱjudgmentȱinȱfavor

ofȱPHLȱasȱtoȱwhetherȱPHLȱactedȱreasonablyȱandȱinȱgoodȱfaithȱwhenȱitȱissuedȱthe

aboveȱpolicies.ȱȱTheȱSmithȱDefendantsȱargueȱthatȱPHL’sȱunderwriting

departmentȱfailedȱtoȱdiscoverȱanyȱofȱtheȱmaterialȱmisrepresentationsȱmadeȱinȱthe

policyȱapplicationsȱatȱissueȱinȱtheseȱcases.ȱȱHadȱtheȱunderwritingȱdepartment

conductedȱdueȱdiligenceȱasȱtoȱtheȱinformationȱcontainedȱinȱtheȱpolicy
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applications,ȱtheseȱdisputesȱwouldȱnotȱhaveȱarisen.

NoȱevidenceȱhasȱbeenȱpresentedȱtoȱtheȱCourtȱconcerningȱtheȱactionsȱor

inactionsȱofȱPHL’sȱunderwritingȱdepartmentȱwithȱrespectȱtoȱtheȱaboveȱpolicies.ȱ

Toȱproperlyȱopposeȱsummaryȱjudgment,ȱhowever,ȱtheȱSmithȱDefendantsȱ“may

notȱrestȱuponȱmereȱallegationsȱorȱdenials,ȱbutȱmustȱsetȱforthȱspecificȱfacts

showingȱthatȱthereȱisȱaȱgenuineȱissueȱforȱtrial.”ȱȱKrenik,ȱ47ȱF.3dȱatȱ957.ȱ

Accordingly,ȱtheȱCourtȱfindsȱthatȱtheȱSmithȱDefendantsȱhaveȱfailedȱto

demonstrateȱaȱfactȱquestionȱasȱtoȱwhetherȱPHLȱactedȱreasonablyȱorȱinȱgoodȱfaith

withȱrespectȱtoȱitsȱreviewȱofȱtheȱpolicyȱapplicationsȱatȱissue.

D. Offset

TheȱSmithȱDefendantsȱargueȱthatȱinȱtheȱeventȱsummaryȱjudgmentȱis

enteredȱinȱfavorȱofȱPHL,ȱtheȱCourtȱshouldȱdetermineȱthatȱanyȱmonetaryȱawardȱto

PHLȱbeȱoffsetȱbyȱotherȱmoniesȱdueȱSmith,ȱbutȱwithheldȱbyȱPHL.ȱȱ

OnȱorȱaboutȱJanuaryȱ31,ȱ2008,ȱPHLȱchargedȱbackȱ$984,025ȱfromȱSmith

relatedȱtoȱpoliciesȱnotȱatȱissueȱhere.ȱȱ(TurnerȱAff.ȱ¶ȱ10.)ȱȱPHLȱalsoȱchargedȱback

$538,714ȱfromȱSmithȱrelatedȱtoȱanotherȱpolicyȱnotȱatȱissueȱhere.ȱȱ(Id.)ȱȱSmith

assertsȱthatȱchargebacksȱareȱallowableȱonlyȱonȱtheȱconditionȱthatȱPHLȱreturnedȱor

refundedȱpremiums.ȱȱThereȱisȱnoȱevidenceȱinȱtheȱrecordȱtoȱshowȱthatȱPHL
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refundedȱorȱreturnedȱpremiumsȱonȱthoseȱpoliciesȱreferencedȱinȱparagraphȱ10ȱof

theȱTurnerȱAffidavitȱasȱofȱJanuaryȱ31,ȱ2008.ȱȱInȱfact,ȱtheȱrecordȱshowsȱthatȱthe

Nachowitz,ȱFidelȱandȱDamatoȱpoliciesȱwereȱrescindedȱpriorȱtoȱthoseȱpolicies

referencedȱinȱparagraphȱ10.ȱȱFromȱthisȱevidence,ȱSmithȱassertsȱthatȱthe

chargebacksȱreferredȱtoȱinȱparagraphȱ10ȱmustȱbeȱappliedȱtoȱtheȱinstantȱcases,

ratherȱthanȱtheȱreferencedȱpolicies.ȱȱȱ

TheȱCourtȱfindsȱthatȱbecauseȱtheȱaboveȱreferencedȱchargebacksȱconcern

policiesȱnotȱatȱissueȱinȱthisȱlitigation,ȱsuchȱchargebacksȱareȱirrelevantȱandȱdoȱnot

provideȱanȱoffsetȱinȱthisȱcase.

E. Conclusion

Basedȱonȱtheȱabove,ȱtheȱCourtȱfindsȱthatȱPHLȱhasȱdemonstratedȱthat

pursuantȱtoȱtheȱIPC,ȱSmithȱwasȱrequiredȱtoȱrepayȱtoȱPHLȱanyȱcommissionsȱor

anyȱotherȱcompensationȱreceivedȱinȱtheȱeventȱPHLȱrefundsȱaȱpremium.ȱȱPHLȱhas

furtherȱdemonstratedȱthatȱitȱrefundedȱtheȱpremiumsȱwithȱrespectȱtoȱtheȱabove

policies,ȱandȱthatȱSmithȱhasȱnotȱrepaidȱtheȱcommissionsȱandȱotherȱcompensation

heȱreceivedȱwithȱrespectȱtoȱsuchȱpremiums.ȱȱAccordingly,ȱPHLȱisȱentitledȱto

summaryȱjudgmentȱagainstȱtheȱSmithȱDefendantsȱasȱtoȱCountȱIIȱofȱtheȱFirst

AmendedȱComplaintsȱinȱtheȱaboveȬreferencedȱactions.ȱ
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IV. TheȱBurnsȱDefendants’ȱMotionȱforȱSummaryȱJudgment

A. WhetherȱBurnsȱCanȱBeȱHeldȱPersonallyȱLiable

1. PiercingȱtheȱCorporateȱVeil.
ȱ

BurnsȱarguesȱthatȱalthoughȱheȱisȱtheȱsoleȱshareholderȱofȱWLIB,ȱatȱallȱtimes

relevantȱherein,ȱheȱwasȱactingȱasȱanȱemployeeȱofȱWLIB.ȱȱThus,ȱheȱisȱentitledȱtoȱthe

protectionsȱaffordedȱhimȱasȱanȱemployeeȱȬȱnamelyȱthatȱheȱcannotȱbeȱheld

personallyȱliableȱforȱanyȱofȱtheȱclaimsȱincludedȱinȱtheȱThirdȱPartyȱComplaint.ȱ

WithȱregardȱtoȱcasesȱvenuedȱinȱMinnesota,ȱtheȱdeterminationȱofȱshareholder

liabilityȱisȱmeasuredȱbyȱtheȱlawȱofȱtheȱstateȱwhereȱtheȱcompanyȱisȱincorporatedȱȬ

inȱthisȱcaseȱIllinois.ȱȱFurstȱv.ȱBeygeh,ȱ192ȱMinn.ȱ454,ȱ458,ȱ257ȱN.W.ȱ79,ȱ81ȱ(Minn.

1934).

TheȱSmithȱDefendantsȱargueȱthatȱwithȱrespectȱtoȱtheȱpoliciesȱatȱissue,

BurnsȱwasȱactingȱonȱhisȱownȱbehalfȱȬȱnotȱasȱanȱemployee,ȱofficerȱorȱdirectorȱof

WLIB.ȱȱForȱexample,ȱtheyȱargueȱthatȱtheȱagreementsȱtoȱsplitȱcommissionsȱonȱthe

policiesȱatȱissueȱwereȱbetweenȱSmithȱandȱBurns,ȱnotȱTPGAȱorȱWLIB.ȱȱ(Weinstein

Decl.,ȱEx.ȱ16ȱ(SmithȱDep.ȱatȱ27).)ȱȱAlso,ȱBurnsȱlistedȱhisȱpersonalȱsocialȱsecurity

numberȱonȱtheȱpolicyȱapplicationȱdocuments.ȱȱ(Id.,ȱExs.ȱ2Ȭ7.)ȱȱTheȱIPCȱbetween

PHLȱandȱSmithȱrequiresȱthatȱ“allȱapplicationsȱforȱtheȱproductsȱofferedȱunderȱthis
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contractȱshallȱbeȱsolicitedȱonlyȱbyȱindividualsȱ(hereinafterȱ“SubȬproducers”)

representingȱYouȱwhoȱhaveȱbeenȱdulyȱlicensedȱunderȱtheȱapplicableȱinsurance

lawsȱtoȱsecureȱsuchȱapplicationsȱandȱwhoȱindicateȱonȱeachȱsuchȱapplicationȱthat

itȱhasȱbeenȱsolicitedȱonȱYourȱbehalf.”ȱȱ(Id.,ȱEx.ȱ1,ȱp.ȱ8.)ȱ(emphasisȱadded).ȱȱFurther,

theȱSmithȱDefendantsȱassertȱthatȱBurns,ȱinȱhisȱindividualȱcapacity,ȱwasȱlicensed

toȱsellȱinsuranceȱproductsȱinȱMinnesota,ȱwhileȱWLIBȱwasȱnot.ȱȱ(Id.ȱExs.ȱ11Ȭ13.)ȱȱȱ

Asȱdemonstratedȱabove,ȱhowever,ȱtheȱcommissionȱpaymentsȱforȱthe

policiesȱatȱissueȱwereȱmadeȱpayableȱtoȱWLIB.ȱȱ(MarkertȱDecl.ȱEx.ȱF.)ȱȱTheȱfactȱthat

Burnsȱisȱtheȱ“person”ȱatȱWLIBȱthatȱisȱlicensedȱtoȱsellȱinsuranceȱinȱMinnesota,ȱon

behalfȱofȱWLIB,ȱhasȱnoȱbearingȱonȱwhetherȱheȱwasȱactingȱinȱhisȱpersonal

capacity,ȱorȱasȱanȱemployee.ȱȱMinnesotaȱlawȱallowsȱanȱindividuallyȱlicensed

producerȱtoȱwriteȱinsuranceȱandȱearnȱaȱcommissionȱonȱbehalfȱofȱaȱcompany.ȱ

Minn.ȱStat.ȱȱ§ȱ60K.48,ȱsubd.ȱ3(b).ȱȱAccordingly,ȱpersonallyȱliabilityȱwillȱnotȱbe

imposedȱonȱBurnsȱonȱtheȱbasisȱthatȱheȱwasȱactingȱasȱanȱindividual,ȱapartȱfrom

WLIB.

UnderȱIllinoisȱlaw,ȱthereȱisȱaȱpresumptionȱthatȱaȱcorporationȱisȱ“separate

andȱdistinctȱfromȱitsȱofficersȱandȱdirectors,ȱandȱthoseȱpartiesȱwillȱnotȱbeȱheld

personallyȱliableȱforȱtheȱcorporation’sȱdebtsȱandȱobligations.”ȱȱJudsonȱAtkinson
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Candies,ȱInc.ȱv.ȱLatiniȬHohbergerȱDhimantec,ȱ529ȱF.3dȱ371ȱ(7thȱCir.ȱ2008)

(quotingȱTowerȱInvestors,ȱLLCȱv.ȱ111ȱE.ȱChestnutȱConsultants,ȱInc.,ȱ864ȱN.E.2d

927,ȱ941ȱ(Ill.ȱApp.ȱCt.ȱ2007)).ȱȱInȱorderȱtoȱpierceȱtheȱcorporateȱveil,ȱIllinoisȱcourts

applyȱaȱtwoȱprongȱtest:ȱ“(1)ȱthereȱmustȱbeȱsuchȱunityȱofȱinterestȱandȱownership

thatȱtheȱseparateȱpersonalitiesȱofȱtheȱcorporationȱandȱtheȱindividualȱorȱother

corporationȱnoȱlongerȱexist;ȱandȱ(2)ȱcircumstancesȱmustȱbeȱthatȱsuchȱan

adherenceȱtoȱtheȱfictionȱofȱseparateȱcorporateȱexistenceȱwouldȱsanctionȱaȱfraudȱor

promoteȱinjustice.”ȱȱDimmittȱ&ȱOwensȱFin.,ȱInc.ȱv.ȱSuperiorȱSportsȱProd.,ȱInc.,

196ȱF.ȱSupp.ȱ2dȱ731,ȱ738ȱ(N.D.ȱIll.ȱ2002).ȱȱ

TheȱCourtȱcanȱconsiderȱtheȱfollowingȱfactorsȱinȱdeterminingȱwhetherȱthere

isȱaȱsufficientȱ“unityȱofȱinterest”ȱtoȱjustifyȱdisregardingȱtheȱcorporateȱform:ȱȱ

(1)ȱinadequateȱcapitalization;ȱ(2)ȱfailureȱtoȱissueȱstock;ȱ(3)ȱfailureȱtoȱobserve
corporateȱformalities;ȱ(4)ȱnonpaymentȱofȱdividends;ȱ(5)ȱinsolvencyȱofȱthe
debtorȱcorporation;ȱ(6)ȱnonfunctioningȱofȱtheȱotherȱofficersȱorȱdirectors;ȱ(7)
absenceȱofȱcorporateȱrecords;ȱ(8)ȱcomminglingȱofȱfunds;ȱ(9)ȱdiversionȱof
assetsȱfromȱtheȱcorporationȱbyȱorȱtoȱaȱshareholder;ȱ(10)ȱfailureȱtoȱmaintain

armȇsȱlengthȱrelationshipsȱamongȱrelatedȱentities;ȱandȱ(11)ȱwhetherȱthe
corporationȱisȱaȱmereȱfacadeȱforȱtheȱoperationȱofȱtheȱdominant

shareholders.ȱ.ȱ.ȱ.ȱSignificantly,ȱnoȱsingleȱfactorȱisȱdeterminativeȱinȱdeciding
whetherȱtoȱdisregardȱaȱcorporateȱentity.

Id,ȱ196ȱF.ȱSupp.2dȱatȱ738ȱ(citationsȱomitted).ȱȱ

TheȱBurnsȱDefendantsȱargueȱnoȱevidenceȱhasȱbeenȱproducedȱtoȱjustify
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disregardingȱtheȱcorporateȱformȱofȱWLIB.ȱȱTheȱundisputedȱfactsȱshowȱthatȱWLIB

wasȱincorporatedȱinȱ1998,ȱitȱhadȱemployeesȱinȱadditionȱtoȱBurns,ȱWLIBȱhasȱfiled

corporateȱtaxȱreturnsȱandȱthereȱisȱnoȱcomminglingȱofȱBurns’ȱpersonalȱfundsȱwith

thoseȱofȱtheȱcorporation.ȱȱ(MalinaȱAff.ȱ¶¶ȱ2Ȭ5.)ȱȱWhenȱpaidȱbyȱtheȱSmith

Defendantsȱforȱtheȱpoliciesȱatȱissue,ȱtheȱchecksȱwereȱmadeȱpayableȱtoȱWLIB.ȱ

(MarkertȱDecl.,ȱEx.ȱF.)ȱȱTheȱSmithȱDefendantsȱargueȱthatȱtheȱcorporateȱveilȱshould

beȱpiercedȱbecauseȱWLIBȱisȱnoȱlongerȱinȱbusiness,ȱBurnsȱisȱtheȱonlyȱshareholder

andȱthereȱisȱnoȱrecordȱthatȱWLIBȱheldȱregularȱcorporateȱmeetings.ȱ

TheȱCourtȱfindsȱthatȱtheȱevidenceȱbeforeȱitȱdoesȱnotȱcreateȱaȱgenuineȱissue

ofȱmaterialȱfactȱthatȱtheȱcorporateȱformȱshouldȱbeȱdisregardedȱinȱthisȱcase.ȱȱItȱis

notȱenoughȱtoȱshowȱthatȱBurnsȱisȱtheȱonlyȱshareholder,ȱandȱthatȱheȱdidȱnot

conductȱcorporateȱmeetings.ȱȱInstead,ȱthereȱmustȱbeȱevidenceȱthatȱBurns

“disregardedȱ[WLIB’s]ȱcorporateȱentity,ȱsuchȱasȱbyȱintermixingȱitsȱfinancesȱwith

hisȱownȱorȱusingȱitȱasȱaȱthinlyȱcapitalizedȱshamȱtoȱavoidȱliabilityȱ.ȱ.ȱ.”ȱMelkoȱv.

Dionisio,ȱ580ȱN.E.2dȱ586,ȱ595ȱ(Ill.ȱ1991).ȱȱTheȱSmithȱDefendantsȱhaveȱpresented

noȱsuchȱevidence.ȱȱ

2.. WhetherȱBurnsȱEngagedȱinȱWrongdoing.
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Anȱexceptionȱtoȱtheȱgeneralȱruleȱthatȱanȱofficerȱofȱaȱcorporationȱcannotȱbe

heldȱliableȱforȱtheȱdebtsȱofȱtheȱcorporationȱexistsȱwhenȱtheȱofficerȱisȱallegedȱto

haveȱtakenȱpartȱinȱtheȱillegalȱactȱthatȱgaveȱriseȱtoȱtheȱcorporateȱliability.ȱ

Musikiwambaȱv.ȱESSI,ȱInc.,ȱ760ȱF.2dȱ740,ȱ753ȱ(7thȱCir.ȱ1985).ȱȱTheȱSmith

DefendantsȱassertȱthereȱareȱdisputedȱmaterialȱfactsȱasȱtoȱwhetherȱBurns

participatedȱinȱtheȱallegedȱpreparationȱofȱtheȱfraudulentȱpolicyȱapplicationsȱthat

areȱatȱissue.ȱȱ

TheȱSmithȱDefendantsȱassertȱthatȱeachȱofȱtheȱapplicationsȱatȱissueȱinclude

materialȱmisrepresentationsȱasȱtoȱtheȱnetȱworthȱandȱincomeȱofȱtheȱapplicant.ȱ

Further,ȱtheseȱapplicationsȱeachȱincludeȱaȱstatementȱthatȱtheȱproducerȱ“confirms

thatȱheȱorȱsheȱhasȱtrulyȱandȱaccuratelyȱrecordedȱonȱtheȱapplicationȱthe

informationȱsuppliedȱbyȱtheȱproposedȱinsuredȱandȱthatȱheȱorȱsheȱisȱqualifiedȱand

authorizedȱtoȱdiscussȱtheȱcontractȱhereinȱappliedȱfor.”ȱȱ(WeinsteinȱDecl.ȱExs.ȱ2,ȱ4

andȱ6.)ȱȱBurnsȱtestified,ȱhowever,ȱthatȱheȱdidȱnotȱrecordȱanyȱofȱtheȱinformationȱon

theȱapplicationsȱandȱthatȱheȱpermittedȱhisȱsignatureȱtoȱbeȱstampedȱonȱthe

NachowitzȱapplicationȱbeforeȱitȱwasȱcompletedȱorȱsignedȱbyȱNachowitz.ȱȱ(Id.,ȱEx.

15ȱ(BurnsȱDep.ȱatȱ100,ȱ104Ȭ05);ȱEx.ȱ14ȱ(BurnsȱDep.ȱatȱ140,ȱ159,ȱ204).)ȱȱBurnsȱalso

authorizedȱtheȱdraftingȱandȱstampingȱofȱhisȱsignatureȱonȱaȱcoverȱletterȱwith
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respectȱtoȱtheȱNachowitzȱapplication,ȱinȱwhichȱheȱfalselyȱstatesȱthatȱNachowitz

hadȱbeenȱhisȱclientȱforȱoverȱaȱyear,ȱandȱfalselyȱrepresentedȱNachowitz’s

employmentȱandȱbusinessȱhistory,ȱandȱstatesȱthatȱNachowitz’sȱnetȱworthȱofȱ$46

million.ȱȱ(Id.ȱEx.ȱ14ȱ(BurnsȱDep.ȱatȱ101Ȭ05);ȱEx.ȱ19.)ȱȱBurnsȱalsoȱtestifiedȱthat

althoughȱapplicantsȱareȱsupposedȱtoȱsignȱtheȱapplicationȱinȱtheȱpresenceȱofȱa

witness,ȱWLIBȱimplementedȱaȱpolicyȱtoȱwitnessȱtheȱinsured’sȱsignatureȱoutsideȱof

theirȱpresence,ȱbasedȱonȱaȱphotocopyȱofȱtheirȱdriver’sȱlicense.ȱȱ(Id.ȱEx.ȱ15ȱ(Burns

Dep.ȱatȱ98).)

TheȱSmithȱDefendantsȱfurtherȱassertȱthatȱBurnsȱenteredȱintoȱaȱrelationship

withȱJasonȱMitanȱandȱanȱentityȱknownȱasȱCambridgeȱManagement,ȱunderȱwhich

WLIBȱwouldȱpayȱitȱreferralȱfeesȱforȱclientsȱreferredȱtoȱWLIB.ȱȱ(WeinsteinȱDecl.,

Ex.ȱ15ȱ(BurnsȱDep.ȱatȱ46ȱandȱ129Ȭ30).)ȱȱSuchȱreferralȱfeesȱwereȱpaidȱonȱthe

NachowitzȱandȱtheȱDamatoȱPolicies.ȱȱ(Id.,ȱEx.ȱ14ȱ(BurnsȱDep.ȱatȱ48);ȱEx.ȱ15ȱ(Burns

Dep.ȱatȱ129Ȭ30).)ȱȱTheȱpaymentȱofȱsuchȱreferralȱfees,ȱhowever,ȱwasȱcontraryȱtoȱthe

ProducerȱReportȱwhichȱprovides:ȱ“Iȱagreeȱthatȱnoȱpersonȱotherȱthanȱthe

undersignedȱshallȱprofitȱbyȱanyȱcommissionȱonȱinsuranceȱissuedȱonȱthis

application.ȱȱCommissionȱwillȱbeȱpaidȱasȱdescribedȱaccordingȱtoȱtheȱcontractsȱon

filedȱinȱtheȱhomeȱoffice.”ȱȱ(Id.ȱExs.ȱ3,ȱ5,ȱandȱ7.)ȱȱTheȱSmithȱDefendantsȱargueȱthat
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theȱapplicationsȱatȱissueȱwereȱallȱpreparedȱinȱaȱsimilarȱmanner,ȱandȱalthough

Burnsȱdeniesȱwrongdoing,ȱtheȱpatternȱofȱfraudȱandȱtheȱprocessesȱBurnsȱengaged

inȱtoȱcomplete,ȱwitnessȱandȱsubmitȱtheȱapplicationsȱdemonstratesȱthatȱheȱdid,ȱin

fact,ȱparticipateȱinȱtheȱfraud.

TheȱBurnsȱDefendantsȱrespondȱthatȱwhileȱtheȱSmithȱDefendantsȱpointȱto

certainȱallegedȱviolationsȱofȱprotocolȱwhenȱtheȱapplicationsȱwereȱcompleted,

noneȱofȱtheseȱallegedȱviolationsȱwereȱillegal.ȱȱFurther,ȱPHL’sȱChiefȱUnderwriter

testifiedȱthatȱitȱwasȱnotȱnecessaryȱthatȱtheȱproducerȱobtainȱinformationȱonȱthe

applicationȱdirectlyȱfromȱtheȱproposedȱinsured;ȱitȱwouldȱbeȱunderstoodȱthatȱthis

informationȱcouldȱcomeȱfromȱtaxȱattorney’sȱorȱfinancialȱplannersȱorȱotherȱsuch

professionals.ȱȱ(WeinsteinȱDecl.,ȱEx.ȱ42ȱatȱ125Ȭ26.)ȱȱThisȱunderwriterȱalsoȱtestified

thatȱthereȱisȱnoȱrequirementȱthatȱtheȱproducerȱindependentlyȱverifyȱtheȱfinancial

conditionȱofȱtheȱapplicant.ȱȱ(Id.ȱatȱ119Ȭ20.)ȱȱ

TheȱCourtȱfindsȱthatȱtheȱSmithȱDefendantsȱhaveȱnotȱdemonstratedȱthat

genuineȱissuesȱofȱmaterialȱfactȱexistȱasȱtoȱwhetherȱBurnsȱknowinglyȱparticipated

inȱaȱschemeȱtoȱpresentȱapplicationsȱforȱmultiȬmillionȱdollarȱlifeȱinsuranceȱpolicies

thatȱincludedȱmateriallyȱfalseȱstatements.ȱȱSpecifically,ȱtheȱSmithȱDefendants

pointȱtoȱnoȱevidenceȱthatȱtheȱBurnsȱDefendantsȱknewȱorȱshouldȱhaveȱknownȱthat
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theȱinformationȱprovidedȱinȱtheȱapplicationsȱwereȱnotȱaccurate.ȱȱInȱaddition,ȱno

evidenceȱhasȱbeenȱpresentedȱfromȱwhichȱtheȱfactȱfinderȱcouldȱreasonablyȱinfer

theȱBurnsȱDefendantsȱknewȱorȱshouldȱhaveȱknownȱofȱtheȱfraud.ȱȱAccordingly,ȱthe

CourtȱfindsȱnoȱbasisȱuponȱwhichȱtoȱfindȱBurnsȱindividuallyȱliable.

B. BreachȱofȱImpliedȱContract

TheȱBurnsȱDefendantsȱassertȱthatȱunderȱeitherȱMinnesota,ȱFloridaȱor

Illinoisȱlaw,ȱaȱclaimȱforȱbreachȱofȱimpliedȱcontractȱcannotȱlieȱwhereȱthereȱisȱan

expressȱcontract.ȱȱSeeȱKovtanȱv.ȱFrederiksen,ȱ449ȱSo.2dȱ1ȱ(Fla.ȱDist.ȱCt.ȱApp.

1984);ȱBarryȱMogulȱ&ȱAssoc.,ȱInc.ȱv.ȱTerrestrisȱDev.ȱCo.,ȱ643ȱN.E.2dȱ245,ȱ251ȱ(Ill.

Ct.ȱApp.ȱ1994);ȱSchimmelpfennigȱv.ȱGaedke,ȱ27ȱN.W.2dȱ416,ȱ420ȱ(Minn.ȱ1947).ȱ

Thereȱisȱnoȱdisputeȱthatȱtheȱpartiesȱhadȱanȱoralȱagreementȱasȱtoȱhowȱcommissions

wouldȱbeȱsplitȱamongȱthem,ȱandȱthatȱthereȱwasȱnoȱagreementȱconcerningȱthe

repaymentȱorȱrefundȱofȱcommissionsȱpaid.ȱȱTheȱBurnsȱDefendantsȱassertȱthat

becauseȱthereȱisȱnoȱexpressȱagreementȱasȱtoȱtheȱrepaymentȱorȱrefundȱof

commissions,ȱtheȱSmithȱDefendantsȱassumedȱtheȱbusinessȱriskȱofȱhavingȱtoȱrepay

commissionsȱtoȱPHLȱonȱtheȱpoliciesȱatȱissueȱwithoutȱanyȱcontributionȱfromȱthe

BurnsȱDefendants.

Acknowledgingȱthatȱtheȱrecordȱincludesȱevidenceȱofȱanȱexpressȱagreement
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concerningȱcommissionȱsplitting,ȱtheȱSmithȱDefendantsȱmoveȱtheȱCourtȱtoȱamend

theirȱcomplaintȱtoȱassertȱaȱclaimȱofȱbreachȱofȱexpressȱcontract.ȱȱȱTheȱFederalȱRules

ofȱCivilȱProcedureȱprovideȱthatȱtheȱCourtȱshouldȱfreelyȱgrantȱleaveȱtoȱamendȱa

complaintȱwhenȱjusticeȱsoȱrequires.ȱȱFed.ȱR.ȱCiv.ȱP.ȱ15ȱ(a)(2).ȱȱHere,ȱtheȱSmith

DefendantsȱassertȱthatȱtheȱBurnsȱDefendantsȱhaveȱimpliedlyȱconsentedȱtoȱsuchȱan

amendment,ȱbyȱraisingȱtheȱexistenceȱofȱthisȱexpressȱcontractȱinȱtheirȱmotionȱfor

summaryȱjudgment.ȱȱTheȱBurnsȱDefendantsȱacknowledgeȱthatȱRuleȱ15ȱ(a)(2)ȱmust

beȱliberallyȱconstrued,ȱbutȱargueȱtheȱmotionȱtoȱamendȱshouldȱbeȱdeniedȱwhere

suchȱamendmentȱwouldȱbeȱfutile.ȱ

PursuantȱtoȱIllinoisȱlaw,ȱwhenȱinterpretingȱaȱcontract,ȱtheȱCourtȱmustȱfirst

determineȱtheȱthresholdȱinquiryȱisȱwhetherȱtheȱcontractȱisȱambiguous.ȱȱBourkeȱv.

Dunȱ&ȱBradstreetȱCorp.,ȱ159ȱF.3dȱ1032,ȱ1036ȱ(7thȱCir.ȱ1998).ȱȱ“InȱIllinois,ȱ‘[a]n

instrumentȱisȱambiguousȱonlyȱifȱtheȱlanguageȱusedȱisȱreasonablyȱorȱfairly

susceptibleȱtoȱhavingȱmoreȱthanȱoneȱmeaning,ȱbutȱitȱisȱnotȱambiguousȱifȱaȱcourt

canȱdiscoverȱitsȱmeaningȱsimplyȱthroughȱknowledgeȱofȱthoseȱfactsȱwhichȱgiveȱit

meaningȱasȱgleanedȱfromȱtheȱgeneralȱlanguageȱofȱtheȱcontract.ȱAȱcontractȱisȱnot

renderedȱambiguousȱsimplyȱbecauseȱtheȱpartiesȱdoȱnotȱagreeȱonȱtheȱmeaningȱof

itsȱterms.’”ȱId.ȱȱWhereȱanȱambiguityȱexists,ȱtheȱCourtȱcanȱ“lookȱtoȱextrinsic
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evidenceȱtoȱclearȱupȱaȱcontract’sȱambiguity.”ȱȱMarkinȱv.ȱChebemmaȱInc.,ȱ526ȱF.

Supp.ȱ2dȱ890,ȱ896ȱ(N.D.ȱIll.ȱ2007).ȱȱ

Here,ȱtheȱpartiesȱdoȱnotȱdisputeȱthatȱtheirȱcommissionȱsplitȱagreements

wereȱoralȱagreements,ȱandȱthatȱtheȱcommissionȱsplitȱwasȱnegotiatedȱforȱeach

policyȱplaced.ȱȱTheȱpartiesȱalsoȱagreeȱthatȱtheyȱdidȱnotȱspecificallyȱaddress

whetherȱcommissionsȱwouldȱbeȱrepaidȱifȱaȱpolicyȱwasȱrescindedȱandȱthe

premiumsȱrefundedȱbyȱtheȱinsurer.ȱȱSilenceȱasȱtoȱaȱparticularȱaspectȱofȱtheȱparties’

agreementȱmayȱrenderȱsuchȱanȱagreementȱambiguous.ȱȱRossettoȱv.ȱPabstȱBrewing

Co.,ȱInc.,ȱ217ȱF.3dȱ539,ȱ546ȱ(7thȱCir.ȱ2000)ȱ(applyingȱIllinoisȱlaw).ȱȱTheȱsameȱisȱtrue

underȱMinnesotaȱandȱFloridaȱlaw.ȱȱSee,ȱe.g.,ȱQFS,ȱInc.ȱv.ȱJunoȱEnterprises,ȱInc.,

1995ȱWLȱ238935,ȱatȱ*1ȱ(Minn.ȱCt.ȱApp.ȱApr.ȱ25,ȱ2995)ȱ(agreementȱwasȱambiguous

becauseȱitȱwasȱsilentȱonȱwhetherȱcommissionsȱwouldȱbeȱpaidȱinȱaȱcertain

circumstance);ȱSullivanȱv.ȱSullivan,ȱ2002ȱWLȱ1467533,ȱatȱ*3ȱ(Minn.ȱCt.ȱApp.ȱJuly

9,ȱ2002)ȱ(citingȱColumbiaȱHeightsȱMotors,ȱInc.ȱv.ȱAllstateȱIns.ȱCo.,ȱ275ȱN.W.2dȱ32,

34ȱ(Minn.ȱ1979))ȱ(parolȱevidenceȱcanȱbeȱusedȱtoȱdetermineȱparties’ȱintent);ȱHunt

v.ȱFirstȱNat.ȱBankȱofȱTampa,ȱ381ȱSo.2dȱ1194,ȱ1197ȱ(Fla.ȱCt.ȱApp.ȱ1980)ȱ(finding

thatȱwhereȱaȱcontractȱfailsȱtoȱaddressȱtheȱrightsȱorȱdutiesȱofȱtheȱpartiesȱunder

certainȱconditions,ȱsuchȱfailureȱresultsȱinȱaȱlatentȱambiguity,ȱandȱtheȱcourtȱmay
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lookȱtoȱextrinsicȱevidenceȱtoȱdetermineȱtheȱparties’ȱintent).ȱȱTheȱCourtȱfindsȱthat

basedȱonȱtheȱrecordȱbeforeȱit,ȱtheȱagreementȱofȱtheȱpartiesȱisȱambiguousȱasȱto

theirȱrightsȱandȱdutiesȱinȱtheȱeventȱaȱpolicyȱisȱrescindedȱandȱtheȱpremium

refunded.ȱȱ

Asȱnotedȱabove,ȱtheȱlawsȱofȱIllinois,ȱMinnesotaȱandȱFloridaȱprovideȱthat

whereȱaȱcontractȱtermȱisȱambiguous,ȱtheȱcourtȱmayȱlookȱtoȱextrinsicȱevidenceȱto

determineȱtheȱparties’ȱintentȱwithȱrespectȱtoȱsuchȱterm.ȱȱAtȱhisȱdeposition,

RichardȱSmithȱtestifiedȱthatȱinsuranceȱagentsȱ“know[]ȱthatȱwhenȱaȱcaseȱisȱdone,

there’sȱaȱchanceȱsomethingȱcouldȱgoȱwrong.ȱȱAȱmillionȱthingsȱcouldȱgoȱwrong.ȱ.ȱ.

.ȱIfȱaȱpolicyȱgetsȱrescinded,ȱifȱaȱclientȱreturnsȱaȱpolicyȱforȱwhateverȱreasonȱandȱthe

carrierȱrefundsȱtheȱpremiums,ȱthereȱisȱgoingȱtoȱbeȱaȱchargeȬbackȱandȱeverybody

involvedȱinȱtheȱcommissionȱhasȱtoȱpayȱback.”ȱȱ(WeinsteinȱDecl.,ȱEx.ȱ16ȱ(Smith

Dep.ȱatȱ27).)ȱȱȱAlso,ȱatȱhisȱdeposition,ȱBurnsȱadmittedȱthatȱifȱaȱpolicyȱwasȱnot

placed,ȱtheȱcommissionȱwouldȱnotȱbeȱearned,ȱandȱheȱwouldȱnotȱgetȱpaid.ȱȱ(Id.

Decl.,ȱEx.ȱ15ȱ(BurnsȱDep.ȱatȱ72Ȭ73).)ȱȱBasedȱonȱthisȱevidence,ȱtheȱCourtȱfindsȱthere

areȱgenuineȱissuesȱofȱmaterialȱfactȱasȱtoȱwhetherȱtheȱpartiesȱintendedȱthatȱifȱthe

policyȱthatȱgeneratedȱaȱcommissionȱwasȱrescindedȱandȱtheȱpremiumsȱrefunded,

suchȱcommissionȱwouldȱbeȱrefunded.ȱȱAccordingly,ȱtheȱCourtȱwillȱallowȱthe
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SmithȱDefendantsȱtoȱamendȱtheirȱcomplaintȱtoȱaddȱaȱclaimȱofȱbreachȱofȱcontract,

andȱallowȱsuchȱclaimȱtoȱproceed.ȱȱSummaryȱjudgmentȱasȱtoȱtheȱclaimȱforȱbreach

ofȱimpliedȱcontractȱwillȱbeȱgranted,ȱasȱnoȱsuchȱclaimȱcanȱbeȱassertedȱwhereȱthere

isȱanȱexpressȱcontract.

C. UnjustȱEnrichment

ȱTheȱBurnsȱDefendantsȱassertȱthatȱbecauseȱthereȱisȱanȱexpressȱcontract,ȱthe

claimȱforȱunjustȱenrichmentȱfails.ȱȱTheȱlawȱofȱMinnesota,ȱIllinoisȱandȱFloridaȱis

consistent,ȱandȱsupportsȱthisȱposition.ȱȱInȱIllinois,ȱ“unjustȱenrichment”ȱisȱnotȱan

independentȱcauseȱofȱaction.ȱȱPirelliȱArmstrongȱTireȱCorp.ȱv.ȱWalgreen,ȱ631ȱF.3d

436,ȱ447ȱ(7thȱCir.ȱ2011).ȱȱBothȱMinnesotaȱandȱFloridaȱprovideȱthatȱaȱclaimȱfor

unjustȱenrichmentȱcannotȱstandȱwhereȱthereȱisȱanȱexpressȱcontract.ȱȱZarrellaȱv.

Pac.ȱLifeȱIns.ȱCo.,ȱ755ȱF.Supp.2dȱ1218,ȱ1227ȱ(S.D.ȱFla.ȱ2010);ȱSharpȱv.

Laubersheimer,ȱ347ȱN.W.2dȱ268,ȱ271ȱ(Minn.ȱ1984).ȱȱBasedȱonȱtheȱsettledȱlawȱon

thisȱissue,ȱtheȱunjustȱenrichmentȱclaimȱmustȱbeȱdismissed.

D. PromissoryȱEstoppel

Withȱrespectȱtoȱtheȱclaimȱofȱpromissoryȱestoppel,ȱtheȱlawsȱofȱMinnesota,

FloridaȱandȱIllinoisȱrequireȱevidenceȱofȱaȱpromise,ȱthatȱtheȱpromisorȱintended

relianceȱonȱtheȱpromiseȱandȱthatȱtheȱpromiseȱmustȱbeȱenforcedȱtoȱpreventȱan
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injustice.ȱȱSeeȱOlsonȱv.ȱSynergisticȱTechs.ȱBus.ȱSys.,ȱInc.ȱ628ȱN.W.2dȱ142,ȱ152

(Minn.ȱ2001);ȱAdvancedȱMktg.ȱSys.ȱCorp.ȱv.ȱZKȱYachtȱSales,ȱ830ȱSo.ȱ2dȱ924,ȱ927

(Fla.ȱApp.ȱ4ȱDist.ȱ2002);ȱNewtonȱTractorȱSales,ȱInc.ȱv.ȱKubotaȱTractorȱCorp.,ȱ906

N.E.2dȱ520,ȱ523ȱ(Ill.ȱ2009).ȱȱ

TheȱSmithȱDefendantsȱassertȱthatȱtheȱconfirmationsȱinȱtheȱapplicationsȱfor

lifeȱinsurance,ȱwherebyȱtheȱproducerȱ“confirmsȱthatȱhe/sheȱhasȱtrulyȱand

accuratelyȱrecordedȱonȱtheȱapplicationȱtheȱinformationȱsuppliedȱbyȱtheȱproposed

insuredȱandȱthatȱhe/sheȱisȱqualifiedȱandȱauthorizedȱtoȱdiscussȱtheȱcontractȱherein

appliedȱfor”ȱcanȱbeȱconstruedȱasȱaȱpromiseȱbyȱBurnsȱasȱtoȱtheȱcompletenessȱand

accuracyȱofȱtheȱstatementsȱcontainedȱinȱtheȱapplication.ȱȱTheȱCourtȱdisagrees.

Anyȱstatementȱorȱconfirmationȱcontainedȱwithinȱtheȱinsuranceȱapplications

cannotȱbeȱconstruedȱasȱaȱpromiseȱtoȱtheȱSmithȱDefendants;ȱratherȱthe

applicationsȱwereȱforȱtheȱbenefitȱofȱPHLȱandȱsubmittedȱtoȱPHL.ȱȱFurther,ȱthe

languageȱofȱtheȱconfirmationȱprovidesȱthatȱtheȱlicensedȱproducerȱwasȱconfirming

onlyȱthatȱheȱaccuratelyȱrecordedȱtheȱinformationȱprovidedȱbyȱtheȱproposed

insured,ȱnotȱthatȱheȱverifiedȱtheȱinformation.ȱȱȱAccordingly,ȱtheȱSmith

Defendants’ȱclaimȱofȱpromissoryȱestoppelȱmustȱbeȱdismissed.
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E. Fraud

Aȱclaimȱforȱfraudȱhasȱtheȱfollowingȱelements:ȱ“(1)ȱaȱfalseȱstatement

concerningȱaȱmaterialȱfact;ȱ(2)ȱknowledgeȱbyȱtheȱpersonȱmakingȱtheȱstatement

thatȱtheȱrepresentationȱisȱfalse;ȱ(3)ȱtheȱintentȱbyȱtheȱpersonȱmakingȱtheȱstatement

thatȱtheȱrepresentationȱwillȱinduceȱanotherȱtoȱactȱonȱit;ȱandȱ(4)ȱrelianceȱonȱthe

representationȱtoȱtheȱinjuryȱofȱtheȱotherȱparty.”ȱȱLanceȱv.ȱWard,ȱ457ȱSo.2dȱ1008,

1011ȱ(Fla.ȱ1984).ȱȱSeeȱalso,ȱFlynnȱv.ȱAm.ȱHomeȱProds.ȱCorp.,ȱ627ȱN.W.2dȱ342,ȱ349

(Minn.ȱCt.ȱApp.ȱ2001);ȱRazdanȱv.ȱGen.ȱMotorsȱCorp.,ȱ979ȱF.ȱSupp.ȱ755,ȱ759ȱ(N.D.

Ill.ȱ1997).ȱȱ

Inȱsupportȱofȱtheirȱfraudȱclaim,ȱtheȱSmithȱDefendantsȱargueȱthatȱBurns

falselyȱverifiedȱthatȱheȱaccuratelyȱrecordedȱinformationȱonȱtheȱpolicyȱapplications

atȱissue,ȱandȱthatȱtheȱinformationȱrecordedȱwasȱfalse.ȱȱBurnsȱalsoȱprovidedȱfalse

informationȱregardingȱhisȱrelationshipȱwithȱNachowitz,ȱandȱNachowitz’s

businessȱcareerȱandȱnetȱworth.ȱȱForȱexample,ȱtheȱNachowitzȱapplicationȱwas

accompaniedȱbyȱaȱcoverȱletterȱsignedȱbyȱBurns,ȱinȱwhichȱheȱstatedȱthatȱSidney

Nachowitzȱhadȱbeenȱhisȱclientȱforȱapproximatelyȱoneȱyear.ȱȱ(WeinsteinȱDecl.ȱEx.

19.)ȱȱAtȱhisȱdeposition,ȱhowever,ȱBurnsȱadmittedȱthatȱNachowitzȱwasȱnotȱa

personalȱclientȱofȱhis,ȱratherȱheȱwasȱaȱclientȱofȱCambridge.ȱȱ(Id.ȱEx.ȱ14ȱ(Burns
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Dep.ȱatȱ102).)ȱȱHeȱfurtherȱtestifiedȱthatȱheȱhadȱnoȱpersonalȱknowledgeȱof

Nachowitz’sȱfinancialȱinformation.ȱȱ(Id.ȱ(BurnsȱDep.ȱatȱ108).)ȱȱȱTheȱSmith

Defendantsȱfurtherȱargueȱthatȱunderȱtheȱtotalityȱofȱtheȱevidence,ȱȱBurnsȱwas

involvedȱinȱprocuringȱaȱnumberȱofȱlargeȱlifeȱinsuranceȱpoliciesȱbasedȱonȱfalse

representations,ȱandȱthatȱfromȱsuchȱevidence,ȱthereȱisȱaȱfactȱquestionȱasȱto

whetherȱBurnsȱdidȱinȱfactȱmateriallyȱparticipateȱinȱaȱfraud.

Toȱsucceedȱonȱaȱfraudȱclaim,ȱhowever,ȱthereȱmustȱbeȱevidenceȱthatȱthe

BurnsȱDefendantsȱknewȱorȱshouldȱhaveȱknownȱthatȱtheȱinformationȱprovidedȱon

theȱapplicationsȱforȱinsuranceȱatȱissueȱhereȱwasȱfalse.ȱȱTheȱCourtȱfindsȱthatȱno

evidenceȱhasȱbeenȱsubmittedȱthatȱtoȱshowȱthatȱBruceȱBurnsȱorȱanyȱotherȱperson

atȱWLIBȱknew,ȱorȱshouldȱhaveȱknown,ȱthatȱtheȱfinancialȱinformationȱincludedȱon

theȱpolicyȱapplicationsȱforȱDamato,ȱNachowitzȱandȱFidelȱwasȱfalseȱatȱtheȱtimeȱthe

applicationsȱwereȱfilledȱoutȱandȱsubmittedȱtoȱPHL.ȱȱTheȱsameȱisȱtrueȱwithȱrespect

toȱtheȱcoverȱletter.ȱȱThereȱisȱnoȱevidenceȱthatȱBurnsȱorȱanotherȱWLIBȱemployee

wasȱawareȱthatȱtheȱinformationȱinȱtheȱcoverȱletterȱincludedȱfalseȱinformation.ȱ

Finally,ȱtheȱSmithȱDefendantsȱcannotȱbaseȱtheirȱclaimȱofȱfraudȱonȱthe

confirmationȱstatementȱincludedȱinȱtheȱapplication,ȱbecauseȱthatȱconfirmation

onlyȱrequiredȱaȱcertificationȱthatȱinformationȱwasȱaccuratelyȱrecordedȱȬȱnotȱthat
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theȱinformationȱwasȱaccurate.ȱȱ

G. Negligence

Theȱelementsȱofȱaȱnegligenceȱclaimȱareȱaȱdutyȱofȱcare,ȱbreachȱofȱthatȱduty,

damages,ȱandȱthatȱtheȱbreachȱwasȱtheȱproximateȱcauseȱofȱsuchȱdamages.ȱ

Andersonȱv.ȱState,ȱDep’tȱofȱNat.ȱRes.,ȱ693ȱN.W.2dȱ181,ȱ186ȱn.1ȱ(Minn.ȱ2005);ȱBlue

v.ȱEnvtl.ȱEng’g,ȱInc.,ȱ803ȱN.E.2dȱ187,ȱ194ȱ(Ill.ȱApp.ȱ1ȱDist.ȱ2003);ȱR.J.ȱReynolds

TobaccoȱCo.ȱv.ȱBrown,ȱ70ȱSo.3dȱ707,ȱ717ȱ(Fla.ȱApp.ȱ4ȱDist.ȱ2011).ȱȱWhetherȱaȱduty

existsȱisȱaȱquestionȱofȱlaw.ȱȱPresbreyȱv.ȱJames,ȱ781ȱN.W.2dȱ13,ȱ17ȱ(Minn.ȱCt.ȱApp.

2010);ȱCastroȱv.ȱBrown’sȱChickenȱandȱPasta,ȱInc.,ȱ732ȱN.E.2dȱ37,ȱ42ȱ(Ill.ȱApp.ȱ1

Dist.ȱ2000);ȱJenkinsȱv.ȱW.L.ȱRoberts,ȱInc.,ȱ851ȱSo.2dȱ781,ȱ783ȱ(Fla.ȱDist.ȱCt.ȱApp.

2003).ȱ

TheȱSmithȱDefendantsȱassertȱtheirȱnegligenceȱclaimȱisȱbasedȱonȱtheȱdutyȱto

verifyȱtheȱinformationȱprovidedȱbyȱaȱproposedȱinsured,ȱandȱthatȱthisȱdutyȱis

encompassedȱbyȱaȱclaimȱofȱnegligentȱprocurementȱofȱinsurance.ȱȱToȱproveȱsuchȱa

claimȱrequiresȱproofȱthatȱ“(1)ȱthatȱtheȱagentȱowedȱaȱdutyȱtoȱtheȱinsuredȱto

exerciseȱreasonableȱskill,ȱcare,ȱandȱdiligenceȱinȱprocuringȱinsurance;ȱ(2)ȱaȱbreach

ofȱthatȱduty;ȱandȱ(3)ȱaȱlossȱsustainedȱbyȱtheȱinsuredȱthatȱwasȱcausedȱbyȱthe

agent’sȱbreachȱofȱduty.”ȱȱGraffȱv.ȱRobertȱM.ȱSwendraȱAgency,ȱInc.,ȱ800ȱN.W.2d
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112,ȱ116ȱ(Minn.ȱ2011).ȱȱSeeȱalsoȱBuseyȱTruckȱEquip.,ȱInc.ȱv.ȱAm.ȱFamilyȱMut.ȱIns.

Co.,ȱ299ȱS.W.3dȱ735,ȱ738ȱ(Mo.ȱCt.ȱApp.ȱ2009);ȱWillisȱIns.ȱAgency,ȱInc.ȱv.ȱLuckey,

466ȱSo.2dȱ1197ȱ(FlaȱApp.ȱ3ȱDist.ȱ1985).ȱȱȱȱAsȱisȱclearȱfromȱtheȱelementsȱofȱsuchȱa

claim,ȱtheȱdutyȱisȱowedȱtoȱtheȱinsured,ȱnotȱbetweenȱinsuranceȱagents.ȱȱIn

addition,ȱtheȱclaimȱrequiresȱthatȱtheȱbreachȱofȱdutyȱcausedȱtheȱfailureȱtoȱprovide

agreedȱuponȱinsurance.ȱȱHere,ȱthereȱisȱnoȱclaimȱthatȱappropriateȱinsuranceȱwas

notȱissued.ȱȱAccordingly,ȱtoȱtheȱextentȱthatȱtheȱSmithȱDefendantsȱassertȱaȱclaimȱof

negligentȱprocurementȱofȱinsurance,ȱsuchȱclaimȱhasȱnoȱmerit.

Thereȱisȱnoȱauthorityȱestablishingȱaȱduty,ȱbetweenȱaȱgeneralȱagentȱandȱa

broker,ȱtoȱverifyȱinformationȱsuppliedȱbyȱanȱinsured.ȱȱSee,ȱe.g.,ȱAllendaleȱMut.

Ins.ȱCo.ȱv.ȱBullȱDataȱSys.,ȱInc.,ȱ1994ȱWLȱ710771,ȱatȱ*11ȱ(N.D.ȱIll.ȱDec.ȱ16,ȱ1994)

(findingȱunderȱIllinoisȱlaw,ȱdutyȱofȱinsuredȱtoȱprovideȱaccurateȱinformationȱto

insurerȱdoesȱnotȱextendȱtoȱinsured’sȱbroker).ȱȱInȱfact,ȱanȱinsurerȱisȱentitledȱtoȱrely

onȱtheȱstatementsȱofȱtheȱinsured.ȱȱSeeȱShaughnessyȱv.ȱNewȱYorkȱLifeȱIns.ȱCo.,ȱ203

N.W.ȱ600ȱ(Minn.ȱ1925);ȱFretwellȱv.ȱKansasȱCityȱLifeȱIns.ȱCo.,ȱ643ȱF.ȱSupp.ȱ2dȱ1317,

1323ȱ(N.D.ȱFla.ȱ2009);ȱRoyalȱNeighborsȱofȱAm.ȱv.ȱBoman,ȱ52ȱN.E.2dȱ264,ȱ266

(1898).ȱȱBasedȱonȱtheȱabove,ȱtheȱCourtȱfindsȱthatȱtheȱSmithȱDefendantsȱclaimȱof

negligenceȱmustȱbeȱdismissed.ȱȱ
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D. ImpliedȱIndemnity

AȱclaimȱforȱimpliedȱindemnityȱrequiresȱaȱfindingȱthatȱtheȱBurns

Defendantsȱwereȱnegligentȱinȱitsȱactionsȱrelatingȱtoȱtheȱinsuranceȱapplication

process,ȱandȱthatȱtheȱnegligenceȱcausedȱtheȱSmithȱDefendantsȱtoȱincurȱdamages.ȱ

SeeȱO’Connellȱv.ȱJackson,ȱ140ȱN.W.2dȱ65,ȱ69ȱ(1966);ȱDadeȱCtyȱSch.ȱBd.ȱv.ȱRadio

StationȱWQBA,ȱ731ȱSo.2dȱ638,ȱ642ȱ(Fla.ȱ1999);ȱBristowȱv.ȱGriffittsȱConstr.ȱCo.,ȱ488

N.E.2dȱ332,ȱ336ȱ(1986).ȱȱBecauseȱtheȱCourtȱhasȱfoundȱthatȱtheȱnegligenceȱclaimȱis

withoutȱmerit,ȱsummaryȱjudgmentȱasȱtoȱthisȱclaimȱwillȱbeȱappropriateȱasȱwell.ȱȱ

E. Conclusion

Basedȱonȱtheȱabove,ȱtheȱCourtȱfindsȱthatȱtheȱrecordȱsupportsȱaȱclaimȱfor

breachȱofȱcontract,ȱandȱwillȱthusȱallowȱtheȱSmithȱDefendantsȱtoȱamendȱtheir

complaintȱtoȱassertȱsuchȱaȱclaim.ȱȱGenuineȱissuesȱofȱmaterialȱfact,ȱhowever,ȱexist

asȱtoȱtermsȱofȱthisȱexpressȱcontractȱandȱwhetherȱthereȱhasȱbeenȱaȱmaterialȱbreach.ȱ

TheȱBurnsȱDefendantsȱareȱentitledȱtoȱsummaryȱjudgmentȱasȱtoȱtheȱremaining

claimsȱinȱtheȱThirdȱPartyȱComplaint.

ITȱISȱHEREBYȱORDERED:

1. PHL’sȱMotionȱforȱSummaryȱJudgmentȱAgainstȱRichardȱSmithȱ[Civil

No.ȱ09Ȭ629ȱ(Doc.ȱNo.ȱ152);ȱCivilȱNo.ȱ09Ȭ1923ȱ(Doc.ȱNo.ȱ195);ȱCivilȱNo.

38



1924ȱ(Doc.ȱNo.ȱ131)]ȱisȱGRANTED;

2. TheȱSmithȱDefendants’ȱMotionȱforȱSummaryȱJudgmentȱAgainstȱPHL

[CivilȱNo.ȱ09Ȭ629ȱ(Doc.ȱNo.ȱ160);ȱCivilȱNo.ȱ09Ȭ1923ȱ(Doc.ȱNo.ȱ201);

CivilȱNo.ȱ1924ȱ(Doc.ȱNo.ȱ139)]ȱisȱDENIED;ȱandȱ

3. TheȱBurnsȱDefendants’ȱMotionȱforȱSummaryȱJudgmentȱAgainstȱthe

SmithȱDefendantsȱ[CivilȱNo.ȱ09Ȭ629ȱ(Doc.ȱNo.ȱ162);ȱCivilȱNo.ȱ09Ȭ1923

(Doc.ȱNo.ȱ208);ȱCivilȱNo.ȱ1924ȱ(Doc.ȱNo.ȱ146)]ȱisȱGRANTEDȱinȱpart

andȱDENIEDȱinȱpart.ȱȱCountȱIȱisȱherebyȱamendedȱtoȱassertȱaȱclaim

forȱbreachȱofȱexpressȱcontract.ȱȱTheȱremainingȱcountsȱinȱtheȱThird

PartyȱComplaintȱareȱherebyȱdismissed.

Date:ȱȱȱȱJuneȱ22,ȱ2012

s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
MichaelȱJ.ȱDavis
ChiefȱJudge
UnitedȱStatesȱDistrictȱCourt
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