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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Aviva Sports, Inc.,
Plaintiff,
V. Civil No. 09-1091 (JNE/JSM)
ORDER
Fingerhut Direct Marketing, Inc., Menard, Inc.,
Kmart Corporation, WaMart Stores, Inc., and
Manley Toys, Ltd.,
Defendants.

Plaintiff Aviva Sports, Inc. (“Aviva”) brought this action against Defendamg&ihut
Direct Marketing, Inc. (“Fingerhut”), Menard, Inc. (“Menard”), Kmart Corgmma (“Kmart”),
Wal-Mart Stores, Inc. (“WaMart”), andManley Toys, Ltd. (“Manley”), asserting claims of
patent infringement and false advertising. On June 4, 2012, Defendants Fingerhut,ndmart a
Menard (collectively, “Retailer Defendants”) filedveotion for Summary Judgment of Patent
Non-Infringement and/or Invalidity. The Court conducted a patent claim constidataring on
June 22, 2012 and issued a claim construction order on July 18, 2012. In light of the Court’s
claim construction order, the Court allowed the parties to supplement their egafding the
pending summary judgment motion. The parties submitted their supplemental briefgust Au
10, 2012. For the reasons stated below, Retailer Defendants’ motion is now grantednd part a
denied in part.

l. BACKGROUND

The patent at issue in thisigiation, U.S. Patent No. 6,558,264 (filed Nov. 3, 2001) ('264

Patent) is entitled “Inflatable Wedge for Diving onto a Water Slide.” The inventionalsd in

the 264 Patent is an inflatable water play structure that connects to the egardéa hos.

The body of the structure is generally wedge-shaped, to permit a user tosstidedrtop end to
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the bottom end of the structure. The structure also includes a water emittirgy ddwah
discharges water so as to lubricate the sliding surface of the structura alleges
infringement of claims 14, 18, and 19 of the '264 PateBiaim 14 depends from claim 11,
which recites:

11. A water play structure for connection to an end of a garden hose,
comprising a cushioning slide having a wedge-shaped inflatable body with a
bottom surface to rest on a support surface, a downwardly sloped upper surface
along which a user can slide from a top end to a bottom end thereof, a plurality of
generally vertically disposed baffles which interconnect the base to the upper
surface to retain the inflatable body in a wedge shape, and a water emiticey dev
connectable to the garden hose for discharging water at the top end of said upper
surface to flow down to said bottom end of said upper surface to lubricate said
upper surface during sliding of the user therealong.

Claim 14 recites:

14. The water play structure according to claim 11, whersjpective
side baffles of the plurality of baffles, and respective sides of the intabaloly
are slightly taller than a remaining plurality of said plurality of bafflesh $hat
the upper surface comprises a pair of side rails with a sliding surface
therebetween.

Claim 18 recites:

18. A ground supported water play structure for connection to an end of a
garden hose, comprising a cushioning slide having a wellgeed inflatable
body with a bottom surface to rest on a support surface comprising the ground, a
downwardly sloped upper surface having a sliding portion along which a user can
slide from a top end to a bottom end thereof, and a water emitting device
connectable to the garden hose for discharging water at the top end of said upper
surface to hw down to said bottom end of said upper surface to lubricate said
upper surface during sliding of the user therealong, wherein the \gbdged
inflatable body further has a plurality of substantially vertical walls comgresin
front wall, a pair of lateally spaced side walls and a rear wall that connect the
bottom surface and the upper surface together, wherein the rear wall is
substantially taller than the front wall and each side wall has a wedge shape to

! Manley filed a reexamination request with the U.S. Patent and Trademar& Off

(USPTO) on February 19, 2010. During the reexamination process, Aviva canceitresdlclb?
and 15-17. Claim 14, which depends from (cancelled) claim 11, was found patehtable.
unclear ifclaim 14 was ever rewritten in independent form. During the reexamination process
the USPTO also found new claims 18 and 19 to be patentable.
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provide the wedge-shape of the inflatable hadyerein the rear wall when

viewed in a rear elevational view of the weddiaped body has a sliding portion
approach area thereon extending upwardly from the bottom surface to the top end
of the upper surface and extending laterally from one side of the sliding portion of
the upper surface to an opposite side of the sliding portion of the upper surface,
wherein the inflatable body when inflated is free standing angéspfiorting on

the ground with the entirety of the sliding portion approach area oé#nevall

being substantially completely exposed to a user, and wherein no portion of the
water play structure is located behind the rear wall in a position that is within the
sliding portion approach area of the rear wall such that a user who runs on the
ground straight ahead towards the sliding portion approach area of the reair wall
the inflatable body has unimpeded access to the sliding portion approach area of
the rear wall from the ground and is able to come up to the sliding portion
approach areaf the rear wall while running on the ground to transition directly
from a running position on the ground immediately behind the sliding portion
approach area of the rear wall to a sliding position atop the sliding portion of the
upper surface without having to first step over or climb up any other portion of
the water play structure.

Claim 19 recites:
19. The water play structure of claim 18, wherein the upper surface of the

body includes a pair of raised side rails with the sliding portion of the upper

surface being that portion of the upper surface disposed between the raised side

rails.

In the claim construction order dated July 18, 2012, the Court declined to construe the
claim terms “aishioning slide having a wedge-shaped inflatable body™aerdge shaped
inflatable body” to mean onlg wedgesmall enough so that users could run up to it on the
ground and jump, fall forward, or dive onto it. The Court also rejected Defendants’ argument
that the claim terms “ater emitting device connectable to the garden hose for discharging water
at the top end of said upper surface” and “for discharging water at the top end of said upper
surface’necessarily meant that water had to be discharged at the vertically mgimest
Rather, the Court found that “[tjhe water must be placed in such a position along the top end of

the sliding surface as to sufficiently lubricate the sliding surface to perrsdraaislide along

it.” The Courtalso declined to construe the claim terms “sid#les” and “respectiveides.”



The Court did, however, construe the claim term “vertically disposed baffles which
interconnect the base to the upper surface to retain the inflatable body in a hsguyé a@s
recited in claim 11, to mean “vertically disposed baféietsrely inside the inflatable body that
interconnect the base to the upper surface to retain the inflatable body in a haguyeé Ihe
Court found that based on the claim language and prosecution history, the “baflesling
the raised “side baffles,” must béstinct from and completely internal to the inflatable body.

Retailer Defendants now ask the Court to grant summary judgment in their favbofon a
Aviva’s patent infringement claims.

Il. DISCUSSION

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of laad.’'RFCiv. P.
56(a). To support an assertion that a fact cannot be or is genuinely disputed, a partyeritast ci
particular parts of materials in the record,” show “that the materials cited detablih the
absence or presence of a genuine dispute,” or show “that an adverse party catuuat pr
admissible evidence to support the fact.” Fed. R. Civ. P. 56(c)({f)A)-The court need
consider only the cited materials, but it may consider other materials ircthd.feFed. R. Civ.
P. 56(c)(3). In determining whether summary judgment is appropriate, a coutoatuat the
record and any inferences to be drawn from it in the light most favorable to the nonmovant.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). The nonmoving party must
substantiate itallegations by “sufficient probative evidence [that] would permit a finding ih [its
favor on more than mere speculatioanjecture, or fantasyMann v. Yarnell, 497 F.3d 822,

825 (8th Cir. 2007) (internal quotation marks omitted).



The determination of infringement requires two steps. “First, the claim mpsoperly
construed to determine its scope and meaning. Sedendla@m as properly construed must be
compared to the accused device or processdlute Software, Inc. v. Sealth Sgnal, Inc., 659
F.3d 1121, 1129 (Fed. Cir. 2011) (internal quotation marks omitted). The Court has already
construed the claims in the '264 Patefiio establish infringement, every limitation set forth in
a patent claim must be found in an accused product or process exactly or by a substantial
equivalent.” Laitram Corp. v. Rexnord, Inc., 939 F.2d 1533, 1535 (Fed. Cir. 1991). The
patentee bears the burden of proving infringement by a preponderance otlémeevild. “To
prove literal infringement, the patentee must show that the accused device caregans
limitation in the asserted claim#f. even one limitation is missing or not met as claimed, there is
no literal infringement.”Elkay Mfg. Co. v. Ebco Mfg. Co., 192 F.3d 973, 980 (Fed. Cir. 1999)
(internal quotation marks omittedjIinfringement under the doctrine of equivalents requires that
the accused product contain eaahtiation of the claim or its equivalent Absolute Software,

659 F.3dat 1139 (internal quotation marks omitted). “An element of an accused product is
equivalent to a claim limitation if the differences between the two are insubstangtigsi@on
thatturns on whether the element of the accused product ‘performs substantialip¢he sa
function in substantially the same way to obtain the same result’ as the claim limitatia.”
113940 (citation omitted). thfringement, whether literal or under the doctrine of equivalents, is
a question of fact. Id. at 1129-30.

A. Claim 14 of the '264 Patent

To prove that Retailer Defendants’ products infringe claim 14 of the '264 Patewa, A
must produce evidence that the allegedly infringing products include, among atigsr thide

baffles of the plurality of baffles, and respective sides of the inflatablg buat are slightly



taller than a remaining plurality of said plurality of baffles, such thatgper surface comprises
a pair of side rails with gliding surface therebetween.”

Retailer Defendants first argue that the products seéyglo not includeslightly taller
“side baffles” as required by claim 14 of the '264 Patent, but instielaae separate “addn”
tubes that are attached to the water slide during the last stage of manuja@uring the
reexamination process, Aviva clearly disclaimed any structure that usliz@dtadebn tubes.
Retailer Defendants cite to the deal@wn of Samuel Wah, an employee of Manley who asserts
that Manley manufactures the wedge portion of the slides first, and then attbthes” tubes
to form the side rails at the last stage of manufacturing. Wah also prdiadesmshat purport
to illustrateManley’s manufacturing process (although it is not clear to which, if any, of the
accused products the illustrations apply). Aviva, in response, provided photogfiaghgvell
as an opportunity for the Court to inspect, one of the allegedly infringing products. notesa
that an examination of the product itself reveals that the product could not have been
manufactured in the manner Wah described. Specifically, the side wall of thetpegtends all
the way from the bottom of the wedge to the top of the side rail. Aviva argues bsaprbtuct
used tubes that were added on at the last stage of production, as Retailer Defaidgriten
“[t]he side wall would stop and on top of that a separate and independent add-on tube would be
atached.” Aviva’'s Mem. Opp. 17. Aviva also notes that the air chambers formed bgethe si
walls and those formed by the side rails are continuous, indicating that thmeilsidee not

simply tubes that were added onto the wedge at the last stage wétpyod The Court finds that



there isa genuine issue of fact regarding whether or not the allegedly infyipgoducts utilize
tubes that were added on to the wedge at the last stage of production.

Even though the isa genuine issue of fact regarding Manley’s manufacturing process,
Aviva must still produce evidence that the accused products contain each elemant a#abf
the '264 Patent. See Laitram, 939 F.2dat 1535. There is no literal infringement if even one
limitation is absentSee Elkay, 192 F.3dat 980. As previously construed by the Court, the
baffles must be “vertically disposed bafflastirely inside the inflatable bodlgat interconnect
the base to the upper surface to retain the inflatable body in a wedge shape.” Ttausl|yo li
infringe claim 14, the side baffles in the accused products must be: (a) ensidé/the
inflatable body, and (2) slightly taller than the rede baffles.

Retailer Defendants assert that the side rails of the accused products are formed b
material that iexternal to the inflatable body-rot by an entirely internal “side baffles
required by claim 14. Aviva has produced absolutely no evidence to demonstrateetinzina g
factual dispute existgith respect to this claim elemenfviva argues that whether or not there
are “slightly taller” side baffles is a jury question, but points to no strugtuary of the accused
products that might possibly meet the required elements for a side baffle—rectarstthat is
entirely inside the infitable bodynd slightly taller than the noside baffles. When directly
asked during oral argument whether the side baffles of the accused produdksrahatathe

non-side baffles, Aviva responded that it did not know and had never measured Hadfade

2 Despite Aviva’s lengthy attacks on Wak*sind Manley's—credibility, the Courtat this

time offers no opinion on that issue.
3 Aviva repeatedly asserts that Retailer Defendants failed to show tingtrttkicts do not
infringe the '264 Patent. Aviva appears to misplace the burden of proof. Retailer &dfeda
not have the burden of progmoninfringement—ather, Avivamust offerevidence that Retailer
Defendants’ productdo infringe the '264 Rtent.
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Further, Aviva asserts in its supplemental brief that “[t]he side rail of théeltancused
product . . . is part of the overall inflatable body. . .. A cut in the side wall of the dglerrai
cut in the upper surface of the side rails of the Manley product would result inafefidthe
body.” Aviva’'s Supplemental Mem. 8. In its claim construction order, the Court—gedyin
the claim language arfde history of the '264 Patentexplained that the “baffles” of the '264
Patent, including the raised “side baffles,” must be distinct from and complatsatyal to the
inflatable body. The Court explained thia¢ “inflatable body” is “comprised of surfaces that
maintain its inflatable integrity-i.e., surfaces that if cut or punctured, would result in deflation
of the body.” In contrast, the “baffles” do not perform the function of containing aimvitiki
body, but instead give the body shape. Thus, it appearAvivatis conceding that the side rail
of the accused produatsnot formed by a “baffle,” but rather is part of the inflatable body itself.

At this point in the litigation, it is Aviva’s responsibility to come forward with evagen
to support its claims of patent infringemefAtiva must produce at leastme evidence thiathe
side rails of the allegedly infringing produetiee formed by slightly taller, internbaffles.
Aviva has failed to do this, and gdhas not shown that there is any genuine dispute of material
fact regarding literal infringement of claim 14 o&tl264 Patent.

In Aviva’s supplemental briefwviva arguesn a conclusory fashiothat “[t|he jury
should further be given the opportunity to determine whether the Manley-accused psottlicts
by the Retail Defendants infringe under the doctrine of etgnt&” Aviva’'s Supplemental
Mem. 9. To prove infringement under the doctrine of equivalents, Aviva must show that the
differences between a claim limitation of {h&tentednvention andan element of the accused
product are “insubstantial,” meaning tHthe element of the accused product ‘performs

substantially the same function in substantially the same way to obtain theesalftieas the



claim limitation.” Absolute Software, 659 F.3cdat 113940 (citation omitted):[T]he doctrine of
equivalents must be applied to individual elements of the claim, not to the invention as a whole.”
Warner-Jenkinson Co., Inc. v. Hilton Davis Chem. Co., 520 U.S. 17, 29 (1997).

Aviva offers no evidence, or even any arguments, regarding how the side rads of t
accused products are equivalent to the side rails of the patented invention. Avivaamakes
mention of the functions required by the limitatiarclaim 14 (requiring side rails formed by
taller side baffles)what element of thaccused products performs those functions, or in what
way it performs those functions. Although the accused products and the patented invention bot
include raised side rails that prevent a user from falling laterally off the&itie slidemoreis
required to find equivalence. Claim 14 requirsslé baffle$ thatservetwo functions, only one
of which is to form a pair of side rails with a sliding surface in between them. Thdwathgon
is that, just like all the other baffles in the baffteag, the side bafflegerform the structural role
of retainingthe inflatable body in a wedge shapkviva provides no evidence or argumdmat
an element ofhe accused products perfornssibstantially the same function in substantially the
sameway toobtain the same resws the claim limitation.”

Below is the Court-generated diagram used during claim construction:

A Sliding surface

. Side wall
Side wall —_

/Support surface
-——

—_——— e e _———




During claim construction, Aviva argued that segment (€mprised of external
segment “B” and internal segment “C”) was a baffléne Court rejected that argument, finding
that a “baffle” as recited in the '264 Patent had to perform the function of rejdive wedge-
shape of the inflatable body, or preventing the body from “ballooning up in the middle when
inflated.” Because thegptially-external structurdid not perform that functional requirement,
the Court found that only segment “C” was a “baffle.” Segment “B” was held to baeioe
surface that contains air (i.e., part of the inflatable body itself), but did aot tte¢ shape of the
body? The Court continues to find that the side rails of the accused products—formed in part
by external segment “B=do not perform the functional requirement of retaining the wedge-
shape of the inflatable body. Thtisese side raildo notperform*“substantially the same
function in substantially the same way to obtain the same result.” Aviva has pointed to no
element of the accused produtttat performs both required functions, as required to find
infringement under the doctrine efuivalents.

Aviva appears to be applying the doctrine of equivalents to the invention as a whole—
essentially arguing that the accused structwisraised side rails generally are equivalent to
the patented structur@sth raised side rails. But thaoctrine must be applied to individual
claim elements, and “is not allowed such broad play as to effectively eliminaseneetément]
in its entirety.” Warner-Jenkinson Co., 520 U.S. at 29. Aviva'sagueargument thathe side
rails of the accused pducts—which are not formed Blightly taller, internal baffles-are
equivalent to the side rails of the patented inventigres awayclaim 14’s requirement that the

structure havside rails that are formed Bgide baffle’ that “are slightly taller thaa remaining

4 The Court also relied on tHige history in explaining that segment “B” is a portion of the

upper surface of the inflatable body, ratttean a “baffle.” Further, even if the partiallgxternal
structurecould be consideed a “baffle,” the patentesxplicitly disclaimedthat sort of structure.
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plurality of said plurality of baffles.” '264 Patent, claim 14A]n element of an accused
product . . . is not, as a matter of law, equivalent to a limitation of the claimed inversionif
finding would entirely vitiate the limitatim” Freedman Seating Co. v. Am. Seating Co., 420
F.3d 1350, 1358 (Fed. Cir. 2005).

Even if Aviva had presented evidence to support its claim of equivalence, prosecution
history estoppel would operate to prevent application of the doatrihés case “Arguments
and amendments made to secure allowance of a claim, especially those distigguishart,
presumably give rise to prosecution history estoppélkay, 192 F.3cat981. “Prosecution
history estoppel prevents operation of the doctrine of equivalents from expandiirg a cla
limitation to include subject mattsurrendered during the patent’s prosecutitah;’see also
Duramed Pharm., Inc. v. Paddock Labs., Inc., 644 F.3d 1376, 1380 (Fed. Cir. 20{1Y]he
doctrine of prosecution history estoppel prevents a patent owner from recaptuwughttire
doctrine of equivalents subject matter surrendered to acquire the pat@vihé€lher prosecution
history estoppel applies is a question of ldwntervet Inc. v. Merial Ltd., 617 F.3d 1282, 1291
(Fed. Cir. 2010).

As discussed in detail in the Court’s previous claim construction order, during
reexamination the patentdestinguished the invention disclosed in the '264 Patent from the
prior art by specifically disclaimingtructures in which thade rails were not formed from
internalraised baffles.See, e.g., Nickels Decl. Ex. C (ECF No. 600-1), at 10 (explaining that the
prior art did not “actually teach using baffles of different heights to forsedasides on an

inflatable structure,” butistead kept the baffles “all the same heightl)at 12 (stating that the
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prior art “ke[pt] all the baffles . . the same height,” thus “teach[ing] away from the invention of
claim 147>
As the Federal Circuit Court of Appeals state@age Products, Inc. v. Devon Industries,
Inc., 126 F.3d 1420, 1425 (Fed. Cir. 1997),
The claim at issue defines a relatively simple structural device. A skilled patent
drafter would foresee the limiting potential of the [claim] limitation. No subtlety
of language oramplexity of the technology, nor any subsequent change in the
state of the art, such as lat&veloped technology, obfuscated the significance of
this limitation at the time of its incorporation into the claim.
The file history of the '264 Patent reflea manifest intent to claim a structure with side rails
formed by raised side baffles, rather than a structure with raidedails formed by some other

means.Aviva cannot now recapture through the doctrine of equivalents subject mattershat wa

explicitly disclaimed to acquire the '264 Patent.

> In distinguishing the invention of the '264 Patent from the prior art, the patentee

explained that the prior art used “add on tubes” to create raised side railsthathexised side
baffles. Thesdisclaimed‘add on tubes,” howevewerenot necessarily separate tubes that
werelater attached to thmain body. For example, the patentee described the Haay art
referencgshown below)which taught an elongated water slide that was created by overlying
two sheets of plastic material and then heat sealing the two sheets togethartteftubes.See
Nickels Decl. Ex. F (ECF No. 600-1), at 15.

U.S Patent No. 6,312,341 fig.2
(filed Mar. 15, 2000).

The two outermost tubes, which were larger in diameter, were created by imgteasiistance
between the heat seals that formed those t4hes by adding two largediameter tubes later in
the production process. The patentee nevertheless characterized these tvdoalaefer tubes
in the Healy reference as “add on tubes,” and explained that the Healy referentawaygthe
invention in claim 14 because it did not use “baffles of different heights to fornd sadkes.”
Id. Ex. C, at 10.Thus, the patentee disclaimed more than simply structures in which separate
tubes were later added onto the main botlyepatentee also disclaimed anysture in which
the side rails were not formed by taller side baffles.
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In sum, Aviva has offered no evidence to demonstrate the existence of a genuiné issue
material fact regarding its claims that Retailer Defendants’ products infriteyed 4 of the
'264 Patent, either litellg or under the doctrine of equivalents. “[T]he plain language of Rule
56(c) mandates the entry of summary judgment, after adequate time for drsamod@ipon
motion, against a party who fails to make a showing sufficient to establish ttenegisf an
element essential to that party’s case, and on which that party will bdarten of proof at
trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Summary judgment in favor of
Retailer Defendants as to rorfringement of claim 14 of the '26Ratent is appropriate.
B. Claims 18 and 19 of the '264 Patent

Claims 18 and 19 recite a structure with, among other things, “a cushioning slide having
a wedgeshaped inflatable body” and “a water emitting device connectable to thengamse for
dischargingwvater at the top end of said upper surfadeétailer Defendants assémnat the
products they sell are not “cushioning,” as required by claims 18 and 19 of the '264 Patent,
because the products are too large for a user to run up to and jump and/or dive upon. They also
contendhat theirproducts are not “wedg&iaped.” Finally, Retailer Defendants ar¢uet
claims 18 ad 19 of the '264 Patent requitieat theentire wedge be lubricated water (i.e., that
water must be discharged at the vertically hgglpoint of the sliding surface), and that their
products do not infringe the '264 Patent because they lack this el@ément.

Based on this Court’s construction of these claim terms, Retailer Deferaigutnents
are rejected As stated above, the Cougdined to construe the claim termsi$tioning slide

having a wedgeshaped inflatable bodydnd“wedge shaped inflatable bod{d mean only

6 Retailer Defendants did not further address these arguments in theilgoost-

construction supplemental brieft the hearing on the summary judgment motibey
appeared to acknowledge that after this Court’s construction of the aboveestasnthese
arguments lack meritThe Court will nevertheledwiefly address these arguments.
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wedges small enough so that users could run up to it on the ground and jump, fall forward, or
dive onto it. The Cart also refused to define “wedge” as being a precise planar shape with no
curvature, especially given that the patented invention involves a soft, inflatalokei®, which
by its nature will have some curvature. With their summary judgment moticaildRet
Defendants submitted photographs of some of the accused products, assertingglpabthets
are not “wedgeshaped.” As the moving party, Retailer Defendants have the burden of showing
that a genuine dispute of material fact does not exishe Imovant’s papers themselves
demonstrate the existence of a genuine dispute of material fact, then the has/aat met its
burden. See Wright & Miller, 10A Fed. Prac. & Proc. Civ. § 2727 (3d edep also Foster v.
Johns-Manville Sales Corp., 787 F.2d 390, 393 (8th Cir. 1986V hen conflicting inferences
can be drawn from the facts, summary judgment is inappropriate.” (q&ide v. United
Sates, 717 F.2d 1193, 1195 (8th Cir. 1983)Retailer Defendantgpapers demonstrate the
existence of a disputed material fa¢he images they provided reveal products that amasy
consider to be wedge-shaped. Thus, Retailer Defendants fail to demonstrate tinaim® ge
issue of fact remains regarding the shape of the accused products.

The Court also rejected Defendants’ arguments that the claim teresr “‘@mitting
device connectable to the garden hose for discharging water at the top end of saidriquzer s
and “for discharging water at the top end of said upper surface” necessarily na¢avdter had
to be discharged at the vertically highest point. Rather, the Court found that “[tremuest be
placed in such a position along the top end of the sliding surface as to sufficientstiikine
sliding surface to permit a user to slide along Hére, again, Retailer Defendants fail to
demonstrate that no genuine issue of fact remains. They argue that ttieatpn not

discharge water at the top of the slide, but they also contend that if the watedischatged at
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the top of the slide, “the result would be the Slip ‘N Slide® versidrug burn.” Defs.” Mem.
Supp. 6. Thus, they seem to be arguing that consumers cannot use the very productdé¢hat Reta
Defendants selt-either the slide is sufficiently lubricated and users can slide down it, or the
slide is not sufficiently lubrided and users will get “rug burn” and will be unable to slide down
the sliding surface. The photographs contained within Retailer Defendantss peypesail
children sliding down an apparently lubricated slide. The children in the photographs do not
appeato be suffering from “rug burn.” A jury could, based upon the photographs, find that
water is dischargedat the top end of said upper surface to flow down to said bottom end of said
upper surface to lubricate said upper surfdc&tmmary judgment ued these circumstances
would be inappropriate.

Because Retailer Defendants have failed to show that no genuine issue @l rizateri
remains with respect to infringement of claims 18 and 19 of the '264 Patent, their motion for

summary judgment on tee patent claims is deniéd.

! Further, the photographs do not foreclose the possibilityoha of thewater may, in

fact, contact the very top end of the slide. For example, the photographs are not ehsuffici
resolution or quality to show where every single drop of water contacts the slidg.if Alse
were to reduce the water pressure through thaegahose that is connected to the slide, it may
very well be possible that what appears to be a forceful spray of water tradtsdhé sliding
surface “well below the ‘top’ of the sliding surface” would actually be al&iokwater that
would contact the very topmost portion of the sliding surface.

8 Retailer Defendantstatethat they have not sold the allegedly infringing products after
November 15, 2011, the date that claims 18 andsifed But they cite to nothing in the record

to support thisssertion The Wah Declaration, not cited by Retailer Defendants, includes a
statement thahat “[a]fter early2011 . . . Manley has not shipped any of these particular accused
infringing products listed and depicted . . . to any of the three defendants Fingeniaut, &t
Menard.” Wah Decl. § 4. This statement, however, does not foreclose the possilbility tha
Retailer Defendants had remaining stock of these products and continued to sellltibes fur
consumers after November 15, 2011. Thus, Retailer Defendants have not met their burden of
showing the absence of a genuine issue of material fact. Even if theyatitheieinitial

burden, Aviva submitted evidence that at least one of the &emfendants-Kmart—

continues to offer for sale one of the products that Aviva alleges infringesd&iend/or 19.
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Il. CONCLUSION
Based on the files, records, and proceedings herein, and for the reasons stated #ove, IT
ORDERED THAT:

1. Retailer Defendants’ Motion for Summary Judgment of Patent Non-Infringement and/or
Invalidity [Docket No. 61pis GRANTED IN PART and DENIED IN PART.

2. Summary judgment is GRANTED in favor of Retailer Defendants on Avivaisislaf
infringement of claim 14 of the '264 Patent.

3. Summary judgment is DENIED on Aviva’s claims of infringement of claims 18 and 19
of the '264 Patent.

Dated: November 7, 2012
s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge

Kmart contends that Aviva’s evidence is the result of a “clericallaisling.” There is
nevertheless a genuine dispute of material fact regarding the Retailer Desegdl@nof the
allegedly infringing products after November 15, 2011.
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