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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

James and Lorie Jensen, as parentardians, Civil No. 09-1775 (DWF/BRT)
and next friends of Bidley J. Jensen; James

Brinker and Darren Allen, as parents,

guardians, and next friends of Thomas M.

Allbrink; Elizabeth Jacobs, as parent, guardian,

and next friend of JasdR. Jacobs; and others

similarly situated,

Plaintiffs,
V. ORDER

Minnesota Departmemf Human Services,

an agency of the Staté Minnesota; Director,
Minnesota Extended Treatment Options, a
program of the Minnesota Department of
Human Services, an aggnof the State of
Minnesota; Clinical Director, the Minnesota
Extended Treatment Options, a program of
the Minnesota Departmeaf Human Services,
an agency of the Staté Minnesota; Douglas
Bratvold, individually and as Director of the
Minnesota Extended Treatment Options, a
program of the MinnesatDepartment of Human
Services, an agency tife State of Minnesota;
Scott TenNapel, individually and as Clinical
Director of the Minnesota Extended Treatment
Options, a program of the Minnesota Department
of Human Services, an agcy of the State of
Minnesota; and the State of Minnesota,

Defendants.

Shamus P. O'Meara, EsgndaMark R. Azman, Esq., ®leara Leer Wagner & Kohl,
PA, counsel for Plaintiffs.

Scott H. Ikeda, Aaron Wiet, Anthony R. Noss, and Michael N. Leonard Assistant
Attorneys General, Minnesota Attorney Grals Office, counsel for State Defendants.
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INTRODUCTION
This matter is before the Court upon Bary LaVigna's external review of the
Forensic Mental Health Program and AadWetro Regional Treatment Center (Doc.
No. 853 (“External Review”)) and the partie#ssponses to the External Review (Doc.
Nos. 863 (Pl. Resp.”), 865 (“Def. Resp.?)JThis Order also addresses Defendants’
overall compliance with the Stipulat€dass Action Settlement Agreement (Doc.
No. 136-1 (“Settlement Agreement”)) atite Court’s jurisdiction over the matter.
BACKGROUND
The factual background for the aboveied matter is clearly and precisely set
forth in the Court’s June 2019 Order dadncorporated by reference her&gDoc.
No. 737 (“June 2019 Order”).JThe Court notes particulardes relevant to this Order
below?
In brief, this case commencegler a decade ago when Riléfs filed a Complaint
against Defendants asserting multiple violations of fe@ardlstate law arising out of

allegations of “abusive, inhumane, crueldamproper use of saion and mechanical

! The Court also received and considered@onsultants’ response to the External
Review. (Doc. No. 862.)

2 On March 12, 2014, the Court formalfiglopted and approved a Comprehensive

Plan of Action (“CPA”") consisting of 104 eluation criteria (“Evaluation Criteria”) and
accompanying actions designed to help direct and measure compliance. (Doc. Nos. 283,
284 (“CPA”").) The combination of the Settient Agreement and CPA is hereinafter
referred to as the “Agreement.”

3 The Court also suppteents the facts as needed.
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restraints routinely imposed upon [residehtd]the Minnesot&xtended Treatment
Options program (METO)>(Doc. No. 1 at 2.) Followig extensive negotiations, the
parties entered into a Stipulated Classidkt Settlement Agreemégrwhich was approved
by the Court on December 5, 2015 Doc. Nos. 104, 136.)

When the Settlement Agreement was appdoand adopted by this Court, the
parties made promises and spieg declarations that thetdement heralded widespread
change for “hundreds of thousands of peapldis state” and would “set the tone”
nationally. (Doc. No. 146 (“Stement Hrn’g”) at 13, 27.) Plaintiffs stated that the
Settlement Agreement’s “unprecedented caoghpnsive positive changes” would benefit
“not only Class members, but all people wisvelopmental disabilities in this state.”
(Id. at 8.) Defendants concurred with Plaintiffs, stating: “[The Settlement Agreement]
will greatly improve the quality in care of thees of a large nundr of persons with
disabilities, not only in Minnesota, but [fgokople that come through Minnesota.. . .,
[a]nd we think that this [A]greement will sthe tone for other states, as wellld. @t
27.)

The Court’s jurisdiction over this matter svariginally scheduled to conclude on
December 4, 2013.S¢e Settlement Agreement § XVIII.BThe Court shall retain

jurisdiction over this matter fdwo (2) years from its apgpval of this [Settlement

4 The Court encourages use of the termidesst” as an alterriave to “patient.”

5 Plaintiffs filed an initial Complaint on Bu10, 2009. (Doc. Nol.) On July 30,
2009, Plaintiffs filed an Amnded Complaint arising out of these same allegatids. (
Doc. No. 3 at 3.)
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Agreement] for the purposes of receiving reports and information required by this
[Settlement Agreement], or resolving dispubesween the parties to this [Settlement
Agreement], or as the Couteems just and equitable”)Due to Defendant’s ongoing
failure to meet basic objectives and condd noncompliance witthe Agreement, the
Court was forced to extend jtsrisdiction multiple time$. (Doc. Nos. 224, 340, 544,
545, 737.) The Court’s jurisdiction is cuntly scheduled to end on October 24, 2020.
(Doc. No. 851.)

In expectation that the @a’s jurisdiction would endn December 4, 2019 (Doc.
No. 545 at 6), the Court issd an Order requesting a comprehensive Summary Report to
evaluate Defendants’ overall compliance witie Agreement. (Bc. No. 707.) The
Court explained, “the Court rstievaluate Defendants’ cotigmce to assess the impact
of theJensen lawsuit on the well-being of its class members and to determine whether the
Court’s jurisdiction may equitably end.Id{ at 6.) To accomplish this, the Court

requested reporting in three areas: Ire@ompliance Oversight Structure; Class

6 Defendants filed an objection to theutt's ongoing jurisdiction over this matter
on April 28, 2017. (Doc. No. 631.) &Court overruled Defendants’ objection on

June 28, 2017. (Doc. No. 638Defendants appealed the Court’s decision to the Eighth
Circuit on July 26, 2017. (@. No. 639.) The Eighth Cwuat affirmed this Court’s
jurisdiction on July 262018, holding that this Countay extend its jurisdiction as it
deems “just and equitable.” (Doc. No. 695 at 12.)

! Pursuant to the Court’s June 201@ € jurisdiction was scheduled to end on
September 15, 2020. (Jun€el®20rder.) Due to reporting asdheduling delgs in part
related to the COVID-19 pandemic, the Caleemed it just and equitable to extend its
jurisdiction until October 24, 2020 provide sufficient time fothe parties to respond to
final compliance reports and for the Courafmpropriately assess efer its jurisdiction
may finally come to an end. (Doc. No. 851.)
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Members’ Update; and assessmafrall Evaluation Criteria. I¢l. at 7-11.) The Court
specifically asked Defendants to statestiter each Evaluation Criterium in the
Agreement was met and to provide speaifata supporting each conclusioid. at 9-
13.) The Court advised that it wouldsduss the Summary Report at a Biannual
Reporting Conference on Apfib, 2019 (“Conference”).ld.) It was the Court’s intent
that the Summary Report would serve asa to facilitate a thorough review of
compliance that would help establish a rozab for an equitable end to the Court’s
jurisdiction.

Defendants timely submitted the Summanrp&eon March 19, 2019 and self-
assessed as compliant with all Evaluatione@ia. (Doc. No. 71@*Summary Report”).)
Accordingly, they asked that the Court endutssdiction over thenater. (Doc. No. 740
(“Conference”) at 10, 11, 154.) Plaintitentested Defendants’ compliance. (Doc.
No. 730.) They arguetthat there were remaining areas of concern and that the Court
needed additional information tketermine whether its jurisdion should be extended.
(Status Conference at 13, 14, 119, 123-186,)1 Plaintiffs asked the Court to reengage
the Court Monitor to investigate alleged atbns of abusive condt in state operated

and licensed facilitie%.

8 On July 17, 2012the Court appointed David Ferleger (“Ferleger”) as an
independent advisor and compliance monit@uao{rt Monitor”). (Doc. No. 159 at 9-10,
13.) Ferleger submitted multiple reports; hoer his duties were ultimately stayed after
Defendants developed sufficient internal mbarmng structures itMarch 2016. (Doc.

No. 551 at 3, 24.) Notwithstanding, the Caederved the right teeengage Ferleger if
necessary. ld. at 7;seealso Doc. No. 578 at 3-4.) TEhCourt lifted the stay and
reengaged Ferleger in September 2016. (Dloc 595 at 2-3.) The Court subsequently
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After a thorough review of the SummaRegport and upon completion of the
Conference, the Court determined thatgeded additional information to properly
determine whether its jurisdiction cautome to a just and equitable én@lune 2019
Order at 36, 38.) Accordingly, it extended its jurisdiction untpgt&mber 15, 2020.1d.)
While the Court declined teeengage the Court Monitor, it ordered Defendants to
identify and assign a Subject Matter ExHid review and report on Evaluation Criteria
related to the use of Prohibited Techniques and staff training so that the Court could
properly determine whether thoSgaluation Criteria had been nmét(ld. at 38-40.) The
Court also ordered Defendants to supplentteeit Summary Report with an assessment
and analysis on the nefat and current availality of treatment home¥ (Id. at 40.)

Finally, the Court directed the parties to meet and confer to discuss their positions on:

stayed his duties again inniery 2017; however, it resew the right to reengage
Ferleger to investigate or verify other issitthat may arise. (Doc. No. 612 at 3.)

o On July 15, 2019, Defendants filednation to alter or amend the June 2019
Order on the grounds that the Court niestly erred when the Court extended its
jurisdiction. (Doc. No. 743 at 17.) The @bdenied Defendant’s motion on August 28,
2019. (Doc. No. 757.)

10 As part of an initiative to create internal organizatiomakcstres to improve

guality and oversight of the Agement, Defendants develolpe pool of Subject Matter
Experts to provide independesnd objective advisory andvestigative services.S¢e

June 2019 Order at 18ee also Doc. Nos. 589 at 10; 614-1 at 6; 683 at 48-49; Summary
Report at 13.)

11 Defendants engaged Dr. Gary LaVigistheir Subject Matter Expert on each
issue. $ee Doc. Nos. 775-1, 775-5.) He dataned that Defendants were in full
compliance with all related Evaluation Criteridd.)

12 Defendants timely submitted a supplemergport, re-asserting that it was in full
compliance with the EvaluamoCriteria related to treatment home. (Doc. No. 774.)
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(1) the scope of the Agreement related to prohibited restraints, specifically addressing
whether provisions of the Agreement on Pbaieidd Techniques included the Forensic
Mental Health Program (“FMHP”) (formerlyne Minnesota Security Hospital), and
Anoka Metro Regional Treatment CenfekMRTC”); and (2) whether there were
unresolved issuesleged to the Positive Supports Rite(ld. at 39-40.)

On December 18, 201the Court issued an orderii@sponse to the parties’
positions regarding the scope of Agreemeith nespect to prohited restraints and
compliance with the Positive Supports RiflgDoc. No. 779 (“Deamber 2019 Order”).)
The Court found that becarithe Agreement’s definition of Facilities does not include
FMHP or AMRTC, those locations are notgect to the Agreement’s strict prohibition
on the use of restraint in all bektreme emergency situationdd. @t 11-12.)
Notwithstanding, the Court found that gpaeate provision of the Agreement requires
Defendants to ensure that their use ofraaist at FMHP and AMRTC reflects current
best practices.ld. at 12-14.) Recognizing the very real danger that inappropriate use of
restraint poses to some of society’'sstmaulnerable citizens, the Court ordered

Defendants to conduct an external reviewheafr use of restraint at FMHP and AMRTC

13 The parties submitted briefing on théssies in August 2019Doc. Nos. 753,
759.)

14 In light of Defendants’ supplemehtaport related to treatment homes, and
LaVigna’s findings that Defendants weredompliance with all Evaluation Criteria
related to the use of Prohibited TechnigimeBacilities and staff training, the December
2019 Order addressed the only remaining issues.
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to properly determine whether such usee@8 current best practices and satisfies
Defendants’ obligations under the Agreemedl. gt 15-16.)

The December 2019 Order imged three obligations on edants: (1) to jointly
agree with Plaintiffs on an &¢nal reviewer, or to nominate two individuals Defendants
would like to perform the exteahreview if an agreemenbald not be reached; (2) to
engage the external review#o address the extent to which Defendants’ use of
mechanical restraint at [FMHP] and [AMRTflects current best practices, specifically
guantifying the type, frequency, and duratiom@&chanical restraint at each location, and
identifying whether Positive Supge were attempted prior tese;” and (3) to submit a
final report prior to March 2020 unlesslidferent date was adopted by the Cdart.
(December 2019 Order at 16-17.)

The parties were unable to agree oreaternal reviewer. Per the Court’s
direction, each party nominatéwo individuals via email. The Court reviewed the
nominations and directed Defendantsétect between LaVigna and Ferletfe(Doc.

No. 795.) On February 7020, Defendants notified the Court via email that while they

objected to both LaVignha and ffeger as unqualified, theselected LaVigna to conduct

15 On January 10, 2020, Defendarilescf a Notice of Appeal of the Court’s
December 2019 Order. (Doc. NiB3.) On the same ddyefendants filed a Motion to
Stay pending appeal. (Doc. No. 784.) Trwurt denied Defendant’s motion to stay on
February 4, 2020 (Doc. No. 7p4dnd the Eighth Circuit denigtleir appeal on April 7,
2020. (Doc. No. 832.)

16 The Court found that it was economicallyg@ent and in the intest of efficiency

to engage an external revievadready familiar with this matter.
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the external review. On February 13, 2020, the@t ordered Defendants to engage
LaVigna to conduct an external revievFMHP and AMRTC taletermine whether
Defendants’ use of mechanical restraint asthlocations reflects current best practi€es.
(Engagement Ordext 3.) The Court also orderedatltprior to the external review,
LaVigna meet with one droth of the Court Consultants for additional context and
background, and that the Court Consultaetve as a resourceobighout the review?
(1d.)

LaVigna conducted the external reviewd timely submitted a final report on

June 30, 2028 (Doc. No. 853 (“Report”).) In short, LaVigna found strong evidence

17 The Court acknowledged Defenti&robjection to LaVigna; however, it found

that LaVigna had the requisite experience and education to properly determine whether
Defendants’ use of mechanical restrainEstHP and AMRTC reflected current best
practices. (Doc. No. 798(“Engagement Order”) at 2.)

18 In accordance with its @Bember 2019 Order, the Couresifically directed that
LaVigna “address the extent to which Defemidause of mechanical restraint at the
Forensic Mental Health Program and Andketro Regional Treatment Center reflects
current best practices, specifically gtigng the type, frequency, and duration of
mechanical restraint at each location, afehtifying whether Psitive Supports were
attempted prior to use.” (Engagement Order a&8also December 2019 Order at 17.)

19 Defendants appealed the Engagen@rder on February 25, 2020. (Doc.
No. 804.) The Eighth Cir¢udenied Defendants’ appeal on April 7, 2020. (Doc.
No. 832.)

20 LaVigna’'s external reeiw of FMHP was based on: (1) interviews and conference
calls; (2) an electronic review of documemcluding a list of the 12 residents with

whom mechanical restraint and other resitr&cpractices were used in 2019, various
related documents and policies, the resumesadf responsible fodeveloping behavior
support plans and carrying dunctional behavior assessmentgident reports detailing
de-escalation strategies, degtions of general prograsrand services provided to
residents, and applicable State and Coucudwents; (3) a physical records review of
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that Defendants’ use of restrictive proceshuat both FMHP and AMRTC reflects current
best practices.Seeid. at 4, 14, 17, 19.) With respect to FMHP, LaVigna stated, “[t]he
frequency of behaviors of coarn and use of restrictiveqmedures [at FMHP in 2019]
was remarkably low” and obsed that “the extremely low rates of behavioral incidents
exhibited by the 12 [persons] for whom redtixie procedures were needed provides very
strong evidence that best practices are bigithgwed at an extremely high level.ld
at 4.) LaVigna specified that he “did rs#e any evidence that punishment or other
aversive procedures [were] used proacyiyednd found that “[c]Jurrent FMHP Positive
Support Transition Plans include best practices procedurek.14( 17.) Moreover, he
declared that “a celebration should be sktted in recognition of [the] impressively
effective application of begtractices that were employetl.”(Id. at18.)

With respect to AMRTC, LaVigna “was nable to identify a single resident of
[AMRTC] identified as having a developntahdisability with whom mechanical or

physical restraint or any other restrictiv@@edure had been used for the entire year of

various documents related to the 12 resisl@nth whom mechanicakstraint and other
restrictive practices were used in 201%] &ositive Support Rule training materials.
(Report at 1-3.) His review of AMRT was based on: (1) conferences calls;

(2) telephone interviewsnd (3) email exchanges with a number of individuals
responsible for or knowledgeable about @ast current practices at the facilityd.(

at 19.) LaVigna did not physally visit either FMHP or ANRTC, nor did he meet with
any individual in person.

21 LaVigna’s Report includes a number of recommendations largely related to the
content of Positive Bevioral Support Plans torfiner reduce th&equency of

behavioral incidents that may result in restrictive procedut®® Report at 8-18.) None
of the recommendations are based on a ceimitthat Defendants’ use of restraint fails
to reflect current best practicessegid.)

10
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2019 or since then.”Id. at 19.) He recommended th&MRTC “be recognized and
commended for this.” 1d.)

Both Plaintiffs and the Court Consultariiied a response to the Report, each
expressing a number of concernSee(Doc. Nos. 860 (“Consultants’ Resp.”), 863 (“PI.
Resp.”).) These concerns inde that the Report does ndfl) specifically discuss
restraint chair use; (2) state whether Lgi\a reviewed reports related to previous
violations of Minn. Rule 9544; (3) includke criteria LaVigna used to determine the
guality of person-centered planning or evidethat he tied his review back to the
Agreement; (4) contain individual, incidielevel judgments about each use of
mechanical restraint during the subjectdiperiod; or (5) provide LaVigna’'s opinion on
whether using mechanical restrains violdtesPSR and its express prohibition against
using restraints. See Consultants’ Resp. at 2; Pl. Resp. at 1, 5.) Moreover, Plaintiffs
express concern that LaVigna “never visitédMHP or AMRTC and assert that “onsite
observation and inspection of the actual ¢bmals at [FMHP and AMRTC] should be a
fundamental part of the review.” (Pl. && At 5.) Both the Plaintiffs and Court
Consultants suggest that LaVigna updageReport with the missing information.
(Consultants Resp. at 2; Pl. Resp. at 5.)

Defendants also filed a response to the Repafoc. No. 865 (“Def. Resp.”).)

They dismiss all concerns related to th@&teon the grounds th&he Court’s written

22 Defendants’ response also addresseddheerns raised by Plaintiffs and Court
Consultants. (Def. Resp. at 7.)

11
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instructions to Dr. LaVigna do not requide. LaVigna to use a particular methodology,
review particular documents, or address [f#seies raised by Plaintiffs and Court
Consultants].” Id. at 7.) Defendants assert that “[t}feeord is clear and unrebutted that
Defendants’ use of mechanical restrainFstHP and AMRTC refcts current best
practices, and that Defendants have complied with the [Agreefief@pc. No. 865
at 8.) Accordingly, they ask the Courtdnd its jurisdictiorover this matter. I¢. at 8.)
DISCUSSION

l. Legal Standard

The Settlement Agreement provides tbllowing regarding the Court’s
jurisdiction:

The Court shall retain jurisdiction ovéltis matter for two (2) years from its
approval of this Agreement for tipairposes of receiving reports and

23 Defendants independently retained a second individual, Dr. Allen Baker
(“Baker”), “to conduct his own review afhether restraint uset FMHP and AMRTC
reflects current best practices.” (Doc. No. 865 a8also Doc. No. 867 (“Allen

Decl.”).) Baker's review included: (1) a rew of professional literature on the standard
of care applicable to the use of restraimil aeclusion in forensic settings; (2) an in-
person inspection of both FMHihd AMRTC; and (3) intervigs with staff and direct
observation of staff/patient interactiond=MHP and observation gkclusion rooms and
all restraint devices. (Allen Decl. § 3.)also involved a reviewf various documents
including (1) incident reports &t resulted in seclusion or restt, the Behavior Incident
Report Form for each inciderand the Intervention Datorm for each patient of
concern; (2) spreadsheets containing data regatdtal incidents of target behaviors and
the use of seclusion and restraint for eacthefl2 patients of concern throughout 2019;
(3) the Person-Centered Master Treatmentdfaneach of the 12 identified patients;
and (4) numerous policies, procedures,lfigeneasures, and training documentsd.)(

Like LaVigna, Baker also concluded tha¢fendants’ use of restraint at FMHP and
AMRTC reflects current best practicesd. @t 1 12b (asserting that FMHP and AMRTC
“exceed the description of standard ofechy all published $wlarly articles and
published governmeailt publications”).)

12
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information required by itk Agreement, or resolving disputes between the
parties to this Agreement, or as the Court deems just and equitable.

(Agreement 8 XVIII.B.) This section continsigvith the following provision regarding
Plaintiffs’ right to extend reporting requirements:

Should Plaintiffs believe a patteamd practice of substantial non-

compliance with Attachment A existhie State and Plaintiffs shall meet

and confer in an effotb resolve any such concerns. The meet and confer

shall be held no later than sixty (Gfgys prior to the two year anniversary

of the Court’s approval. Should Pl&ffs continue to believe a pattern and

practice of substantial non-compliancghnAttachment A exists, Plaintiffs

may, within thirty (30) days ther#ar, file a motion with the Court to

extend the reporting requirements to the Court under this Agreement for an

additional one (1) year.

(Id.) The Agreement also prowd that “This Agreement shéerminate at the same time
as the court’s jurisdiction endsder paragraph B ave . . ..” (d. 8 XVIII.E.)

On July 26, 201&he Eighth Circuit clarifid the Settlement Agreement’s
jurisdictional provision to memn that this Court may extd its jurisdiction beyond the
initial two years as it deems “just anduggble.” (Doc. No. 695 at 12.)

As discussed above, the Court anticipateat its jurisdiction over this matter
would end on December 4, 20190 properly determine whegr Defendants were in full
compliance with the Agreeent, the Court ordered Defendants to submit a final
Summary Report with data to support eaohclusion that an Evaluation Criterium had
been met. Upon careful review of thenduary Report, and after a status conference
with the parties, the Court found thatetjuired additional information to properly

determine whether its jurisdion may equitably end.Sge generally, June 2019 Order.)

Defendants have now provided all of #ditional information the Court required.

13
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After more than 9 years of monitng the Agreement, the Court now finds
that Defendants have substantially ctiegbwith all requirements, and that the
Court’s jurisdiction over this mattenay at last come to an effd.

The Court recognizes Plaintiffs’ ancetiCourt Consultants’ concerns with
the most recent Report, and acknowledgasdbkpects of the external review were
imperfect?®> Notwithstanding, the Court findkat the Report properly complied
with the Court’s directive to “addressetlextent to which Defendants’ use of
mechanical restraint atét-orensic Mental HealtArogram and Anoka Metro
Regional Treatment Center reflects curde@st practices, specifically quantifying
the type, frequency, and duration of macical restraint at each location, and
identifying whether Posite Supports were attempiterior to use.” $ee
Engagement Order at &e also December 2019 Order at 17.) Moreover, the
Court finds sufficient evidence togport the Report’s conclusions that
Defendants’ use of mechanical restraint at FMHP and AMRTC reflects current

best practices.

24 While the Court finds that Defendahi@ve achieved substantial compliance, the
Court notes that they have s&éd the requirements at theost basic level, falling far
short of the ideals they espoused when thestared their commitment to the Settlement
Agreement. $ee Settlement Hrn'g at 27 (“[The 8&ment Agreement] will greatly
improve the quality in care of the lives of aja number of persons with disabilities, not
only in Minnesota, but [for] ped@ that come through Minnesota . . . , [a]jnd we think that
this [Settlement] [A]greemenwill set the tone for dter states, as well.”).)

25 The Court agrees that a more thab review would have included in-person
visits to FMHP and AMRTC, and that the (et could have provided additional detail
and clarification in some areas.

14
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CONCLUSION

In light of the Report, all requidebriefing and supplemental reporting
pursuant to the Court’s June 2019 Orded apon careful review of Defendants’
semi-annual and annual repog, the Court finds no legjhasis to continue its
jurisdiction over this matter. The Courfigisdiction shall end, as scheduled, on
October 24, 2020. Consequently, the Status Conference scheduled for
September 24, 2020 is cancelled.

The termination of the Court’s jurisdictia@ver this matter, though, shouhdno
way imply that the Court feelsdhjustice has been served. At some point, the purpose of
the Agreement was lost—overcome by litigation tactics to end this Court’s jurisdiction at
the expense of making meagfual lasting improvements in the lives of people with

disabilities?® At best, these actions fall shorttbe ideals Defendamtnitially espoused;

26 As early as 2013, ¢éhCourt noted a marked differee in Defendants’ priorities
and foretold the impact it would have om tindividuals the Agreement was intended to
serve. $ee Doc. No. 205 at 6-7 (“Sadly, howavyeareful scrutiny of the progress or,
more accurately stated, the lack of pregréthat has been made since the hearing on
December 1, 2011, establishibat that same passion, $piand the good intentions
behind that passion, care, and concerritfose individuals with developmental
disabilities, has been absent for most of the last 16 monihsie will tell if individuals
with developmental disabilities will trulgenefit from the Settlement Agreementsge
also Doc. Nos. 211 at 10-11 (“It is obvioby this Order and Memorandum that the
Court continues to be extremely concertiet a large number of individuals with
developmental disabilities, their families,caloved ones will soon beefore this Court
proclaiming that nothing hasgnificantly changed sincedeember 1, 2011. The Court
remains hopeful that the parties are still wijito carry out the intent of the Settlement
Agreement, which was to benefit a large nundfandividuals with disabilities in a truly
meaningful and significant way.”); 223 B (“The Court continues to be extremely
concerned with the lack @rogress in carrpig out not only the provisions of the
Settlement Agreement that were announcatiéncourtroom on December 1, 2011, but,

15
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at worst, they are an embasaent to the State of Minnesota as a whole and a manifest
injustice against the persotiee Agreement was intendedderve. Had Defendants
directed their litigious energy into ingrhenting the Agreemegrthey may have
established a national mode$adly, they did not.

The Court has repeatedly encouratfezlparties to identify and develop a
plan to ensure that themprovements Defendantgve made are not lost upon

termination of the Cotis jurisdiction. See, e.g., Doc. Nos. 638, 652, 737, 820.)

frankly speaking, as the Court has notefbiee large number of individuals with
developmental disabilities, their families, friendad loved ones have either lost faith in
the Court and the parties involved in this caswill lose faith and trust in the immediate
future if, for whatever reasons, the parties doaaoty out the intenf the provisions of
the Settlement Agreement whialere truly intended, as everyone knows, to benefit
individuals with disabilities in a truly scere, meaningful, and significant way.”); 368

at 9 (“The Court sadly observes, as it hasumerous prior orders, that a meaningful
survey of individuals with diabilities and their families wad likely challenge the notion
that any true improvement the quality of care, treatment, and lives of Minnesota
citizens with disabilities has occurred sirthke Court approved the Settlement Agreement
more than three years ago.”).

Despite the Court’s portentous warninBgfendants repeatedly delayed, objected
to, or fought their responsibilitigaursuant to the AgreementSeg e.g. Doc. Nos. 211
at 3-5 (describing failure to disclose inmfmation); 217 at 12-14, 44-47 (describing areas
of noncompliance including operation SHS-Cambridge without license for 10
months); 224 at 10 (“The Court continuebextremely concerned with the sluggish
pace of implementation of the specificries of the Settlement Agreement and the
resulting noncompliance.”) 259 at 5 (“DH8nsciously concealed and misled the
Plaintiffs and the Court with regard tcethack of licensure, or if not consciously
concealed and misled, was indifferent to bibin violation and the expectation of candor
with all parties.”); 340 at 80, 14 (“Extending the term &ie Court’s jurisdiction is
clearly necessary based on the significant delays iremmghtation as well as the non-
compliance with the SettlemeAgreement.”); 368 at 10 (approving Court Monitor’s
recommendations based on noncomplianced;&3! (reaffirming Ferleger as Court
Monitor due to continuing issues of noncompliance).)
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While the Court had hoped thiis plan would be created prior to the end of its
jurisdiction, the Court cdmues to encourage the parties to develop a way to
ensure that the Agreemeatties not become an entirely empty promise. Justice
requires no less. If not, the Court fears thiet not a matter of if, but when, future
lawsuits will arise.
ORDER

Based upon the presentations and subonssbefore the Court, and the Court
being otherwise duly adsed in the premises] ISHEREBY ORDERED that:

1. Compliance: Defendants have substantially complied with all
requirements pursuant to this lawsuit.

2. Jurisdiction: The Court’s jurisdiction over this matter shall end on
October 24, 2020.

3. Status Conference: The Status Conference scheduled for September 24,
2020 is cancelled.

LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: September 4, 2020 s/Donovan W. Frank

DONOVANW. FRANK
United States District Judge
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