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ThisȱmatterȱisȱbeforeȱtheȱCourtȱonȱtheȱparties’ȱmotionsȱinȱlimine.ȱȱTrialȱisȱ

setȱtoȱbeginȱonȱFebruaryȱ5,ȱ2013.ȱȱ

A. BriefȱBackgroundȱȱ

TheȱfactsȱofȱtheȱcaseȱareȱlaidȱoutȱinȱdetailȱinȱtheȱCourt’sȱMarchȱ23,ȱ2012ȱ

Orderȱonȱsummaryȱjudgment.ȱȱ[DocketȱNo.ȱ315];ȱAm.ȱS.S.ȱCo.ȱv.ȱHallettȱDockȱ

Co.,ȱ862ȱF.ȱSupp.ȱ2dȱ919ȱ(D.ȱMinn.ȱ2012).ȱȱBriefly,ȱthisȱcaseȱarisesȱoutȱofȱanȱ

accidentȱinvolvingȱtheȱWalterȱJ.ȱMcCarthy,ȱJr.ȱ(“McCarthy”),ȱaȱoneȱthousandȱfootȱ

freightȱshipȱownedȱandȱoperatedȱbyȱPlaintiffsȱAmericanȱSteamshipȱCompanyȱ

andȱArmstrongȱSteamshipȱCompanyȱ(collectively,ȱ“ASC”).ȱȱOnȱJanuaryȱ14,ȱ2008,ȱ

theȱMcCarthyȱstruckȱunderwaterȱdebrisȱasȱitȱwasȱenteringȱaȱslipȱatȱaȱSuperior,ȱ

WisconsinȱdockȱownedȱbyȱDefendantȱHallettȱDockȱCompanyȱ(“Hallett”).ȱȱASCȱ

hadȱenteredȱintoȱaȱseparateȱagreementȱwithȱDefendantȱFraserȱShipyards,ȱInc.ȱ

(“Fraser”),ȱunderȱwhichȱFraserȱwouldȱrepairȱtheȱMcCarthyȱoverȱtheȱwinterȱandȱ

alsoȱprovideȱlineȱandȱanchorȱhandlingȱuponȱtheȱMcCarthy’sȱarrivalȱforȱwinterȱ

layup.ȱȱTheȱpartiesȱdisputeȱwhatȱwasȱtoldȱbyȱwhomȱandȱtoȱwhomȱregardingȱtheȱ

debrisȱinȱtheȱslip.ȱȱAccordingȱtoȱtheȱMcCarthyȱcrewmembers,ȱFraserȱemployeesȱ

guidedȱtheȱMcCarthyȱintoȱtheȱslip.ȱȱȱȱȱ

B. GenerallyȱApplicableȱLegalȱStandardsȱ
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1. DaubertȱStandardȱȱ

TheȱadmissibilityȱofȱexpertȱtestimonyȱisȱgovernedȱbyȱFederalȱRuleȱofȱ

Evidenceȱ702.ȱȱTheȱproponentȱofȱtheȱtestimonyȱhasȱtheȱburdenȱtoȱshowȱbyȱaȱ

preponderanceȱofȱtheȱevidenceȱthatȱtheȱtestimonyȱisȱadmissibleȱunderȱRuleȱ702.ȱȱ

Lauzonȱv.ȱSencoȱProds.,ȱInc.,ȱ270ȱF.3dȱ681,ȱ686ȱ(8thȱCir.ȱ2001).ȱȱUnderȱtheȱRule:ȱ

Aȱwitnessȱwhoȱisȱqualifiedȱasȱanȱexpertȱbyȱknowledge,ȱskill,ȱ
experience,ȱtraining,ȱorȱeducationȱmayȱtestifyȱinȱtheȱformȱofȱanȱ
opinionȱorȱotherwiseȱif:ȱ

ȱ
(a)ȱtheȱexpert’sȱscientific,ȱtechnical,ȱorȱotherȱspecializedȱknowledgeȱ
willȱhelpȱtheȱtrierȱofȱfactȱtoȱunderstandȱtheȱevidenceȱorȱtoȱdetermineȱ
aȱfactȱinȱissue;ȱ
ȱ
(b)ȱtheȱtestimonyȱisȱbasedȱonȱsufficientȱfactsȱorȱdata;ȱ

ȱ
(c)ȱtheȱtestimonyȱisȱtheȱproductȱofȱreliableȱprinciplesȱandȱmethods;ȱ
andȱ
ȱ
(d)ȱtheȱexpertȱhasȱreliablyȱappliedȱtheȱprinciplesȱandȱmethodsȱtoȱtheȱ
factsȱofȱtheȱcase.ȱȱ
ȱ

Fed.ȱR.ȱEvid.ȱ702.ȱȱȱ

ȱ “UnderȱtheȱframeworkȱdevelopedȱinȱDaubert,ȱtrialȱcourtsȱmustȱserveȱasȱ

gatekeepersȱtoȱinsureȱthatȱprofferedȱexpertȱtestimonyȱisȱbothȱrelevantȱandȱ

reliable.ȱȱTrialȱcourtsȱareȱgivenȱbroadȱdiscretionȱinȱfulfillingȱthisȱgatekeepingȱroleȱ

.ȱ.ȱ.ȱ.”ȱȱWagnerȱv.ȱHesstonȱCorp.,ȱ450ȱF.3dȱ756,ȱ758ȱ(8thȱCir.ȱ2006)ȱ(citationsȱ

omitted).ȱȱTheȱproposedȱtestimonyȱmustȱbeȱusefulȱtoȱtheȱfactfinder;ȱtheȱexpertȱ
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witnessȱmustȱbeȱqualified;ȱandȱtheȱproposedȱevidenceȱmustȱbeȱreliable.ȱȱLauzon,ȱ

270ȱF.3dȱatȱ686.ȱȱ“[D]oubtsȱregardingȱwhetherȱanȱexpert’sȱtestimonyȱwillȱbeȱ

usefulȱshouldȱgenerallyȱbeȱresolvedȱinȱfavorȱofȱadmissibility.”ȱȱMilesȱv.ȱGen.ȱ

MotorsȱCorp.,ȱ262ȱF.3dȱ720,ȱ724ȱ(8thȱCir.ȱ2001)ȱ(citationȱomitted).ȱȱ

ȱ “Gapsȱinȱanȱexpertȱwitness’sȱqualificationsȱorȱknowledgeȱgenerallyȱgoȱtoȱ

theȱweightȱofȱtheȱwitness’sȱtestimony,ȱnotȱitsȱadmissibility.”ȱȱRobinsonȱv.ȱGEICOȱ

Gen.ȱIns.ȱCo.,ȱ447ȱF.3dȱ1096,ȱ1100ȱ(8thȱCir.ȱ2006)ȱ(citationȱomitted).ȱ

Inȱdeterminingȱtheȱreliabilityȱandȱrelevanceȱofȱtheȱprofferedȱtestimony,ȱtheȱ

Courtȱexaminesȱfactorsȱsuchȱasȱȱ

whetherȱtheȱtheoryȱorȱtechniqueȱisȱsubjectȱtoȱtesting,ȱwhetherȱitȱhasȱ
beenȱtested,ȱwhetherȱitȱhasȱbeenȱsubjectedȱtoȱpeerȱreviewȱandȱ
publication,ȱwhetherȱthereȱisȱaȱhighȱknownȱorȱpotentialȱrateȱofȱerrorȱ
associatedȱwithȱit,ȱandȱwhetherȱitȱisȱgenerallyȱacceptedȱwithinȱtheȱ
relevantȱcommunity.ȱȱ
ȱ

Unreinȱv.ȱTimesavers,ȱInc.,ȱ394ȱF.3dȱ1008,ȱ1011ȱ(8thȱCir.ȱ2005)ȱ(citationȱomitted).ȱȱ

However,ȱ“[t]hisȱevidentiaryȱinquiryȱisȱmeantȱtoȱbeȱflexibleȱandȱfactȱspecific,ȱandȱ

aȱcourtȱshouldȱuse,ȱadapt,ȱorȱrejectȱDaubertȱfactorsȱasȱtheȱparticularȱcaseȱ

demands.ȱȱThereȱisȱnoȱsingleȱrequirementȱforȱadmissibilityȱasȱlongȱasȱtheȱprofferȱ

indicatesȱthatȱtheȱexpertȱevidenceȱisȱreliableȱandȱrelevant.”ȱȱId.ȱ(citationȱomitted).ȱ

Ifȱaȱpartyȱbelievesȱthatȱanȱexpertȱopinionȱhasȱnotȱconsideredȱallȱofȱ
theȱrelevantȱfacts,ȱanȱobjectionȱtoȱitsȱadmissionȱisȱappropriate.ȱȱEvenȱ
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aȱtheoryȱthatȱmightȱmeetȱcertainȱDaubertȱfactors,ȱsuchȱasȱpeerȱ
reviewȱandȱpublication,ȱtesting,ȱknownȱorȱpotentialȱerrorȱrate,ȱandȱ
generalȱacceptance,ȱshouldȱnotȱbeȱadmittedȱifȱitȱdoesȱnotȱapplyȱtoȱ
theȱspecificȱfactsȱofȱtheȱcase.ȱȱ
ȱ

ConcordȱBoatȱCorp.ȱv.ȱBrunswickȱCorp.,ȱ207ȱF.3dȱ1039,ȱ1056ȱ(8thȱCir.ȱ2000)ȱ

(citationsȱandȱfootnoteȱomitted).ȱȱHowever,ȱȱ

[a]sȱaȱgeneralȱrule,ȱtheȱfactualȱbasisȱofȱanȱexpertȱopinionȱgoesȱtoȱtheȱ
credibilityȱofȱtheȱtestimony,ȱnotȱtheȱadmissibility,ȱandȱitȱisȱupȱtoȱtheȱ
opposingȱpartyȱtoȱexamineȱtheȱfactualȱbasisȱforȱtheȱopinionȱinȱcrossȬ
examination.ȱȱOnlyȱifȱtheȱexpert’sȱopinionȱisȱsoȱfundamentallyȱ
unsupportedȱthatȱitȱcanȱofferȱnoȱassistanceȱtoȱtheȱjuryȱmustȱsuchȱ
testimonyȱbeȱexcluded.ȱ
ȱ

Bonnerȱv.ȱISPȱTechs.,ȱInc.,ȱ259ȱF.3dȱ924,ȱ929Ȭ30ȱ(8thȱCir.ȱ2001)ȱ(citationȱomitted).ȱȱȱ

2. DisclosureȱofȱLayȱWitnessȱandȱExpertȱWitnessȱTestimonyȱȱ

FederalȱRuleȱofȱCivilȱProcedureȱ26(a)(1)(A)(i)ȱrequiresȱaȱpartyȱtoȱprovideȱtoȱ

theȱotherȱparties:ȱ“theȱnameȱand,ȱifȱknown,ȱtheȱaddressȱandȱtelephoneȱnumberȱofȱ

eachȱindividualȱlikelyȱtoȱhaveȱdiscoverableȱinformationȱ–ȱalongȱwithȱtheȱsubjectsȱ

ofȱthatȱinformationȱ–ȱthatȱtheȱdisclosingȱpartyȱmayȱuseȱtoȱsupportȱitsȱclaimsȱorȱ

defenses,ȱunlessȱtheȱuseȱwouldȱbeȱsolelyȱforȱimpeachment.”ȱȱFederalȱRuleȱofȱCivilȱ

Procedureȱ26(a)(2)(B)ȱrequiresȱthatȱaȱpartyȱprovideȱaȱ“completeȱstatementȱofȱallȱ

opinionsȱtheȱ[expert]ȱwitnessȱwillȱexpressȱandȱtheȱbasisȱandȱreasonsȱforȱthem”ȱinȱ

anȱexpertȱreport.ȱȱRuleȱ37ȱstatesȱthatȱaȱpartyȱwhoȱfailsȱtoȱprovideȱinformationȱorȱ
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identifyȱwitnessesȱasȱrequiredȱunderȱRuleȱ26(a)ȱ“isȱnotȱallowedȱtoȱuseȱthatȱ

informationȱorȱwitnessȱtoȱsupplyȱevidenceȱ.ȱ.ȱ.ȱatȱtrial,ȱunlessȱtheȱfailureȱwasȱ

substantiallyȱjustifiedȱorȱisȱharmless.”ȱȱFed.ȱR.ȱCiv.ȱP.ȱ37(c)(1).ȱȱInȱthisȱcase,ȱ

discoveryȱclosedȱonȱMayȱ6,ȱ2011.ȱȱ[DocketȱNo.ȱ84]ȱ

II. Plaintiffs’ȱMotionsȱinȱLimineȱȱ

A. [328]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱAllȱEvidenceȱRelatedȱ
toȱASC’sȱInsuranceȱPolicies,ȱSubrogatedȱInsuranceȱCarriers,ȱandȱ
InsuranceȱClaims,ȱAdjustment,ȱDeductibles,ȱandȱPaymentsȱ

TheȱCourtȱgrantsȱPlaintiffs’ȱmotion.ȱȱEvidenceȱrelatingȱtoȱASC’sȱinsuranceȱ

policies,ȱsubrogatedȱinsuranceȱcarriers,ȱinsuranceȱclaims,ȱinsuranceȱadjustment,ȱ

insuranceȱdeductibles,ȱandȱinsuranceȱpaymentsȱisȱnotȱrelevantȱtoȱtheȱissuesȱtoȱbeȱ

tried.ȱȱSuchȱevidenceȱwouldȱshiftȱtheȱjury’sȱfocusȱtoȱASC’sȱperceivedȱ

compensationȱwithȱinsuranceȱfundsȱandȱtheȱdangerȱofȱunfairȱprejudiceȱwouldȱ

substantiallyȱoutweighȱanyȱprobativeȱvalue.ȱȱSeeȱFed.ȱR.ȱEvid.ȱ403.ȱȱMoreover,ȱ

FraserȱdoesȱnotȱopposeȱPlaintiffs’ȱmotionȱexceptȱtoȱtheȱextentȱthatȱFraserȱseeksȱtoȱ

establishȱtheȱvalueȱofȱtheȱMcCarthyȱforȱpurposesȱofȱFraser’sȱequitableȱ

recoupmentȱdefenseȱonȱaccountȱofȱitsȱsalvageȱefforts.ȱȱBecauseȱtheȱCourtȱisȱ

disallowingȱFraser’sȱsalvageȱrecoupmentȱclaim,ȱFraserȱhasȱnoȱbasisȱforȱseekingȱtoȱ

admitȱthisȱevidence.ȱȱȱ
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B. [330]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱContraryȱtoȱ
MikeȱPodgorak’sȱUndisputedȱEmploymentȱ

TheȱCourtȱgrantsȱPlaintiffs’ȱmotion.ȱȱFraserȱdoesȱnotȱopposeȱPlaintiffs’ȱ

motionȱtoȱexcludeȱallȱevidenceȱfromȱtrialȱthatȱwouldȱsuggestȱthatȱMikeȱPodgorakȱ

isȱemployedȱbyȱanyoneȱotherȱthanȱnowȬdismissedȱDefendantȱChrisȱJensenȱ&ȱSonȱ

Co.,ȱInc.ȱ(“CJS”).ȱȱȱȱȱȱ

C. [333]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱCertainȱTestimonyȱofȱ
HallettȱDockȱCompany’sȱExpertȱWitnessȱCaptainȱJohnȱOlthuisȱ

TheȱCourtȱgrantsȱPlaintiffs’ȱmotionȱtoȱexcludeȱfourȱareasȱofȱtestimonyȱfromȱ

Hallett’sȱexpertȱwitnessȱCaptainȱJohnȱOlthuis,ȱtherebyȱlimitingȱhisȱopinionsȱtoȱ

thoseȱprovidedȱinȱhisȱexpertȱreport.ȱȱTheȱfourȱareasȱPlaintiffsȱseekȱtoȱexcludeȱare:ȱ

1)ȱtheȱreasonablenessȱofȱKenȱGliwa’sȱactionsȱorȱPlaintiffs’ȱactionsȱasȱowner,ȱ

licenseȱholder,ȱorȱoperatorȱofȱtheȱMcCarthy;ȱ2)ȱtheȱreasonablenessȱofȱHallett’sȱ

conductȱleadingȱupȱtoȱtheȱholingȱandȱfloodingȱofȱtheȱMcCarthy;ȱ3)ȱtheȱ

reasonablenessȱofȱtheȱconductȱofȱRJSȱConstruction,ȱLLCȱ(“RJS”),ȱCJS,ȱandȱReubenȱ

Johnsonȱ&ȱSon,ȱInc.ȱ(“ReubenȱJohnson”);ȱandȱ4)ȱtheȱcontractualȱtermsȱandȱ

agreementsȱbetweenȱHallettȱandȱPlaintiffs.ȱȱOlthuisȱdidȱnotȱopineȱonȱtheseȱ

subjectsȱinȱhisȱexpertȱreportȱandȱtestifiedȱthatȱheȱhasȱnoȱopinionsȱonȱthem.ȱȱ

Hallettȱdoesȱnotȱargueȱinȱfavorȱofȱadmissionȱofȱsuchȱtestimony.ȱ
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TheȱCourtȱfurtherȱdeniesȱHallett’sȱwhollyȱinappropriateȱrequestȱforȱRuleȱ

11ȱsanctionsȱbasedȱonȱtheȱallegedȱfrivolousnessȱofȱPlaintiffs’ȱmotion.ȱȱHallett’sȱ

motionȱdoesȱnotȱcomplyȱwithȱtheȱbasicȱrequirementsȱofȱRuleȱ11.ȱȱItȱwasȱnotȱfiledȱ

asȱaȱseparateȱmotion,ȱandȱthereȱwasȱnoȱsafeȱharborȱduringȱwhichȱPlaintiffsȱcouldȱ

haveȱwithdrawnȱtheȱdisputedȱmotionȱinȱlimineȱbeforeȱHallettȱfiledȱtheȱRuleȱ11ȱ

motion.ȱȱFed.ȱR.ȱCiv.ȱP.ȱ11(c)(2);ȱGordonȱv.ȱUnifundȱCCRȱPartners,ȱ345ȱF.3dȱ1028,ȱ

1029Ȭ30ȱ(8thȱCir.ȱ2003).ȱȱSuchȱblatantlyȱimproperȱmotionsȱwillȱnotȱbeȱtoleratedȱinȱ

theȱfutureȱandȱwillȱlikelyȱresultȱinȱswiftȱsanctionsȱfromȱthisȱCourt.ȱȱ

TheȱCourtȱfurtherȱdeniesȱPlaintiffs’ȱattemptȱtoȱescalateȱtheȱfirefightȱbyȱ

requestingȱanȱawardȱofȱtheirȱownȱattorneys’ȱfeesȱexpendedȱinȱrespondingȱtoȱtheȱ

improperȱRuleȱ11ȱmotion.ȱȱTheȱpartiesȱappearȱtoȱagreeȱthatȱOlthuisȱshouldȱnotȱ

testifyȱonȱtheȱdisputedȱsubjects.ȱȱCounselȱcouldȱhaveȱavoidedȱthisȱescalatingȱ

motionȱpracticeȱbyȱprofessionallyȱcommunicatingȱdirectlyȱwithȱoneȱanother.ȱȱ

Counselȱareȱdirectedȱtoȱdoȱsoȱinȱtheȱfuture.ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

D. [336]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱCertainȱTestimonyȱofȱ
FraserȱShipyards,ȱInc.’sȱExpertȱWitnessȱCaptainȱRobertȱLibbyȱ

TheȱCourtȱgrantsȱPlaintiffs’ȱmotionȱtoȱexcludeȱtheȱfollowingȱopinionȱ

testimonyȱfromȱFraserȱexpertȱCaptainȱRobertȱLibbyȱbecauseȱheȱdidȱnotȱopineȱonȱ

theseȱsubjectsȱinȱhisȱexpertȱreportȱandȱtestifiedȱthatȱheȱdidȱnotȱandȱcannotȱofferȱ
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anȱopinionȱonȱthem:ȱ1)ȱtheȱreasonablenessȱorȱunreasonablenessȱofȱRJS’s,ȱCJS’s,ȱ

andȱReubenȱJohnson’sȱconductȱleadingȱupȱtoȱtheȱholingȱofȱtheȱMcCarthy;ȱ2)ȱtheȱ

contractualȱagreementsȱbetweenȱFraserȱandȱASC;ȱorȱ3)ȱtheȱreasonablenessȱofȱ

ASC’sȱdamages.ȱȱFraserȱagreesȱthatȱLibbyȱwillȱnotȱtestifyȱonȱthoseȱissues.ȱȱȱȱ

E. [340]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱAllȱEvidence,ȱRelatedȱ
toȱFraserȱShipyard’sȱUntimelyȱSalvageȱ“Counterclaim”ȱandȱ
“Defense”ȱandȱ[364]ȱFraserȱShipyards’ȱMotionȱinȱLimineȱȱ

TheȱCourtȱgrantsȱPlaintiffs’ȱmotionȱtoȱpreventȱFraserȱfromȱintroducingȱallȱ

evidenceȱrelatedȱtoȱaȱsalvageȱcounterclaimȱorȱsalvageȱaffirmativeȱdefenseȱandȱ

deniesȱFraser’sȱmotionȱforȱanȱorderȱofȱsalvageȱrecoupmentȱasȱaȱmatterȱofȱlawȱorȱaȱ

juryȱinstructionȱonȱtheȱsame.ȱȱAtȱtheȱoutset,ȱtheȱCourtȱnotesȱthatȱitȱhasȱnotȱ

previouslyȱruledȱonȱtheȱviabilityȱofȱFraser’sȱrecoupmentȱclaim.ȱȱInȱitsȱsummaryȱ

judgmentȱOrder,ȱtheȱCourtȱexplicitlyȱstatedȱthatȱitȱdidȱnotȱneedȱtoȱaddressȱtheȱ

salvageȱclaim.ȱȱAm.ȱS.S.ȱCo.ȱv.ȱHallettȱDockȱCo.,ȱ862ȱF.ȱSupp.ȱ2dȱ919,ȱ931ȱ(D.ȱ

Minn.ȱ2012).ȱȱȱ

1. WaiverȱofȱtheȱSalvageȱDefenseȱȱȱ

FraserȱfailedȱtoȱpleadȱsalvageȱasȱanȱaffirmativeȱdefenseȱinȱitsȱAnswer,ȱand,ȱ

therefore,ȱwaivedȱtheȱdefense.ȱȱFraserȱdidȱnotȱallegeȱsalvageȱasȱaȱcounterclaim.ȱȱItȱ

didȱnotȱseekȱtoȱamendȱitsȱpleadingsȱtoȱaddȱaȱsalvageȱcounterclaimȱorȱdefense.ȱȱ
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DiscoveryȱclosedȱonȱMayȱ6,ȱ2011.ȱȱ[DocketȱNo.ȱ84]ȱȱOnȱJulyȱ25,ȱ2011,ȱinȱitsȱ

OppositionȱtoȱASC’sȱMotionȱforȱPartialȱSummaryȱJudgmentȱAgainstȱAllȱ

Defendants,ȱFraserȱassertedȱforȱtheȱfirstȱtimeȱthatȱitȱ“isȱentitled,ȱasȱaȱsetȱoffȱtoȱanyȱ

damagesȱwhichȱplaintiffsȱseek,ȱtoȱanȱawardȱforȱmarineȱsalvage.”ȱȱ([DocketȱNo.ȱ

229]ȱOppositionȱatȱ2.)ȱȱ

FederalȱRuleȱofȱCivilȱProcedureȱ8(c)ȱrequiresȱthatȱallȱaffirmativeȱdefensesȱ

mustȱbeȱassertedȱinȱtheȱresponsiveȱpleading.ȱȱHowever,ȱFraserȱfailedȱtoȱraiseȱ

salvageȱuntilȱitsȱoppositionȱtoȱsummaryȱjudgment,ȱafterȱdiscoveryȱhadȱclosed.ȱȱ

Fraserȱhasȱwaivedȱtheȱaffirmativeȱdefenseȱofȱsalvage.ȱȱSeeȱShermanȱv.ȱWincoȱ

Fireworks,ȱInc.,ȱ532ȱF.3dȱ709,ȱ715ȱ(8thȱCir.ȱ2008)ȱ(“Generally,ȱfailureȱtoȱpleadȱanȱ

affirmativeȱdefenseȱresultsȱinȱtheȱwaiverȱofȱthatȱdefense.ȱȱHowever,ȱwhenȱanȱ

affirmativeȱdefenseȱisȱraisedȱinȱtheȱtrialȱcourtȱinȱaȱmannerȱthatȱdoesȱnotȱresultȱinȱ

unfairȱsurprise,ȱtechnicalȱfailureȱtoȱcomplyȱwithȱRuleȱ8(c)ȱisȱnotȱfatal.”)ȱ(citationsȱ

omitted).ȱȱSeeȱalsoȱTheȱCamanche,ȱ75ȱU.S.ȱ448,ȱ477ȱ(1869)ȱ(“Defen[s]esȱinȱsalvageȱ

suits,ȱasȱwellȱasȱinȱotherȱsuitsȱinȱadmiralty,ȱmustȱbeȱsetȱupȱinȱtheȱanswer;”ȱandȱ

theȱfailureȱtoȱincludeȱaȱdefenseȱinȱanȱanswerȱisȱ“sufficientȱtoȱshowȱthatȱ[theȱ

defense]ȱcannotȱbeȱsustained.”).ȱȱByȱraisingȱmaritimeȱsalvageȱafterȱtheȱcloseȱofȱ

discovery,ȱFraserȱcreatedȱanȱunfairȱsurprise,ȱpreventingȱPlaintiffsȱfromȱ
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conductingȱanyȱdiscoveryȱonȱthisȱtheoryȱwhich,ȱpotentially,ȱcouldȱentirelyȱwipeȱ

outȱPlaintiffs’ȱdamagesȱclaim.ȱȱFraser’sȱclaimȱthatȱitȱdidȱnotȱknowȱaboutȱtheȱ

salvageȱdefenseȱuntilȱMayȱ2011,ȱisȱspecious.ȱȱFraserȱknewȱthatȱitȱimmediatelyȱ

providedȱrepairsȱtoȱtheȱMcCarthyȱafterȱitȱwasȱholed.ȱȱItȱspecificallyȱinvoicedȱACSȱ

forȱthoseȱsalvageȱrepairsȱinȱMarchȱ2008.ȱȱȱ

2. MeritsȱofȱtheȱSalvageȱClaimȱ

EvenȱifȱFraserȱhadȱnotȱwaivedȱitȱsalvageȱclaim,ȱtheȱCourtȱwouldȱgrantȱ

Plaintiffs’ȱmotion.ȱȱȱȱ

“Theȱadmiraltyȱandȱmaritimeȱlawȱofȱsalvageȱrewardsȱtheȱvoluntaryȱsalvorȱ

forȱhisȱsuccessfulȱrescueȱofȱlifeȱorȱpropertyȱimperiledȱatȱsea.”ȱȱOceanȱServs.ȱ

Towingȱ&ȱSalvage,ȱInc.ȱv.ȱBrown,ȱ810ȱF.ȱSupp.ȱ1258,ȱ1262ȱ(S.D.ȱFla.ȱ1993)ȱ(citingȱ

Masonȱv.ȱTheȱBlaireau,ȱ6ȱU.S.ȱ240ȱ(1804)).ȱȱ“Theȱawardȱonȱanȱactionȱforȱsalvage—

unknownȱforȱlandȱactivities—isȱnotȱoneȱofȱquantumȱmeruitȱasȱcompensationȱforȱ

workȱperformed,ȱbutȱisȱaȱbountyȱhistoricallyȱgivenȱinȱtheȱinterestsȱofȱpublicȱ

policy,ȱtoȱencourageȱtheȱhumanitarianȱrescueȱofȱlifeȱandȱpropertyȱatȱsea,ȱandȱtoȱ

promoteȱmaritimeȱcommerce.”ȱȱId.ȱ(citing,ȱe.g.,ȱTheȱBlackwall,ȱ77ȱU.S.ȱ1ȱ(1869)).ȱȱȱ

Inȱorderȱtoȱsucceedȱonȱaȱsalvageȱclaim,ȱaȱplaintiffȱmustȱprove:ȱ“1.ȱAȱmarineȱperil.ȱȱ

2.ȱServiceȱvoluntarilyȱrenderedȱwhenȱnotȱrequiredȱasȱanȱexistingȱdutyȱorȱfromȱaȱ
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specialȱcontract.ȱȱ3.ȱSuccessȱinȱwholeȱorȱinȱpart,ȱorȱthatȱtheȱserviceȱrenderedȱ

contributedȱtoȱsuchȱsuccess.”ȱȱTheȱSabine,ȱ101ȱU.S.ȱ384,ȱ384ȱ(1879).ȱȱMostȱ

significantly,ȱ“personsȱwhoȱhaveȱcontributedȱtoȱplaceȱpropertyȱinȱdangerȱcannotȱ

beȱallowedȱtoȱclaimȱrewardȱforȱrescuingȱitȱfromȱtheȱconsequencesȱofȱtheirȱownȱ

wrongfulȱacts.”ȱȱTheȱClarita,ȱ90ȱU.S.ȱ1,ȱ18Ȭ19ȱ(1874).ȱȱȱ

Here,ȱFraserȱonlyȱassertsȱsalvageȱasȱaȱrecoupmentȱorȱsetȱoffȱ–ȱnotȱasȱanȱ

affirmativeȱmeansȱofȱrecovery,ȱwhichȱwouldȱrunȱafoulȱofȱtheȱstatuteȱofȱ

limitations.ȱȱThus,ȱsalvageȱisȱonlyȱassertedȱasȱaȱdefenseȱtoȱreduceȱanyȱdamagesȱ

owedȱbyȱFraserȱtoȱACS.ȱȱSo,ȱtheȱsalvageȱissueȱisȱnotȱrelevantȱifȱtheȱjuryȱfindsȱthatȱ

FraserȱisȱnotȱliableȱforȱdamagesȱtoȱACSȱbecauseȱthereȱwouldȱbeȱnoȱdamagesȱtoȱ

reduce.ȱȱOnȱtheȱotherȱhand,ȱifȱtheȱjuryȱfindsȱthatȱFraserȱisȱliableȱforȱdamagesȱtoȱ

ACSȱinȱsomeȱwayȱbecauseȱFraserȱcontributedȱtoȱtheȱholing,ȱthenȱFraserȱcannotȱ

collectȱaȱsalvageȱawardȱbecauseȱitȱcontributedȱtoȱcreatingȱtheȱperilȱfromȱwhichȱitȱ

rescuedȱACS.ȱȱSee,ȱe.g.,ȱTheȱClarita,ȱ90ȱU.S.ȱatȱ18Ȭ19;ȱTheȱPineȱForest,ȱ129ȱF.ȱ700,ȱ

704ȱ(1stȱCir.ȱ1904)ȱ(holdingȱthatȱ“underȱallȱtheȱauthoritiesȱandȱonȱprinciple,ȱaȱ

towageȱcontractȱcannotȱbeȱconvertedȱunderȱtheȱadmiraltyȱlawȱintoȱaȱsalvageȱ

serviceȱunderȱconditionsȱbroughtȱaboutȱbyȱtheȱfaultȱofȱtheȱtug”);ȱTheȱHomely,ȱ12ȱ

F.ȱCas.ȱ454,ȱ454ȱ(E.D.N.Y.ȱ1876)ȱ(“Iȱamȱunwillingȱtoȱpermitȱthatȱaȱtugȱemployedȱtoȱ
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towȱaȱvesselȱintoȱtheȱportȱshould,ȱthroughȱwantȱofȱcare,ȱtowȱtheȱvesselȱuponȱtheȱ

RomerȱShoalȱandȱthenȱreceiveȱsalvageȱcompensationȱforȱtowingȱherȱoff.”).ȱȱThus,ȱ

whetherȱorȱnotȱtheȱjuryȱfindsȱFraserȱatȱfault,ȱsalvageȱwouldȱnotȱapply.ȱȱȱȱ

F. [343]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱtheȱJanuaryȱ31,ȱ2008ȱ
MemorandumȱPreparedȱbyȱHallettȱDockȱCompanyȱCEOȱJeremyȱ
Frybergerȱ

TheȱCourtȱgrantsȱPlaintiffs’ȱmotionȱtoȱexcludeȱtheȱJanuaryȱ31,ȱ2008ȱ

memorandumȱpreparedȱbyȱHallettȱCEOȱJeremyȱFrybergerȱforȱtheȱHallettȱBoardȱ

ofȱDirectors.ȱȱTheȱdocumentȱisȱinadmissibleȱhearsayȱandȱisȱnotȱbasedȱonȱ

Fryberger’sȱpersonalȱknowledge.ȱȱItȱdoesȱnotȱfallȱunderȱtheȱbusinessȱrecordȱ

exceptionȱbecauseȱitȱwasȱnotȱmadeȱinȱregularlyȱconductedȱbusinessȱactivitiesȱandȱ

itȱinherentlyȱlacksȱtrustworthiness.ȱȱSeeȱF.R.E.ȱ803(6).ȱȱMoreover,ȱHallettȱdoesȱnotȱ

offerȱanyȱargumentȱinȱfavorȱofȱadmissionȱofȱtheȱmemorandum.ȱȱȱ

TheȱCourtȱfurtherȱdeniesȱHallett’sȱwhollyȱinappropriateȱrequestȱforȱRuleȱ

11ȱsanctionsȱbasedȱonȱtheȱallegedȱfrivolousnessȱofȱPlaintiffs’ȱmotion.ȱȱHallett’sȱ

motionȱdoesȱnotȱcomplyȱwithȱtheȱbasicȱrequirementsȱofȱRuleȱ11.ȱȱItȱwasȱnotȱfiledȱ

asȱaȱseparateȱmotion,ȱandȱthereȱwasȱnoȱsafeȱharborȱduringȱwhichȱPlaintiffsȱcouldȱ

haveȱwithdrawnȱtheȱdisputedȱmotionȱinȱlimineȱbeforeȱHallettȱfiledȱtheȱRuleȱ11ȱ

motion.ȱȱFed.ȱR.ȱCiv.ȱP.ȱ11(c)(2);ȱGordonȱv.ȱUnifundȱCCRȱPartners,ȱ345ȱF.3dȱ1028,ȱ
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1029Ȭ30ȱ(8thȱCir.ȱ2003).ȱȱSuchȱblatantlyȱimproperȱmotionsȱwillȱnotȱbeȱtoleratedȱinȱ

theȱfutureȱandȱwillȱlikelyȱresultȱinȱswiftȱsanctionsȱfromȱthisȱCourt.ȱȱ

TheȱCourtȱfurtherȱdeniesȱPlaintiffs’ȱattemptȱtoȱescalateȱtheȱfirefightȱbyȱ

requestingȱanȱawardȱofȱtheirȱownȱattorneys’ȱfeesȱinȱrespondingȱtoȱtheȱimproperȱ

Ruleȱ11ȱmotion.ȱȱTheȱpartiesȱappearȱtoȱagreeȱthatȱtheȱmemorandumȱshouldȱnotȱ

beȱadmitted.ȱȱCounselȱcouldȱhaveȱavoidedȱthisȱescalatingȱmotionȱpracticeȱbyȱ

professionallyȱcommunicatingȱdirectlyȱwithȱoneȱanother.ȱȱCounselȱareȱdirectedȱtoȱ

doȱsoȱinȱtheȱfuture.ȱȱȱȱȱȱȱȱ

G. ȱ[347]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱofȱtheȱ
UnitedȱStatesȱCoastȱGuardȱReportȱȱ

TheȱCourtȱgrantsȱPlaintiffs’ȱmotionȱtoȱexcludeȱtheȱU.S.ȱCoastȱGuardȱReportȱ

ofȱInvestigationȱintoȱtheȱCircumstancesȱSurroundingȱtheȱIncidentȱInvolvingȱM/Vȱ

WalterȱJ.ȱMcCarthyȱJr.ȱGroundingȱonȱ01/14/2008ȱ(“CoastȱGuardȱReport”).ȱȱByȱ

statute,ȱCongressȱhasȱprohibitedȱadmissionȱofȱanyȱCoastȱGuardȱreportȱinȱaȱ

privateȱcivilȱaction:ȱ

Notwithstandingȱanyȱotherȱprovisionȱofȱlaw,ȱnoȱpartȱofȱaȱreportȱofȱaȱ
marineȱcasualtyȱinvestigationȱconductedȱunderȱsectionȱ6301ȱofȱthisȱ
title,ȱincludingȱfindingsȱofȱfact,ȱopinions,ȱrecommendations,ȱ
deliberations,ȱorȱconclusions,ȱshallȱbeȱadmissibleȱasȱevidenceȱorȱ
subjectȱtoȱdiscoveryȱinȱanyȱcivilȱorȱadministrativeȱproceedings,ȱotherȱ
thanȱanȱadministrativeȱproceedingȱinitiatedȱbyȱtheȱUnitedȱStates.ȱ
ȱ

46ȱU.S.C.ȱ§ȱ6308(a).ȱ
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ȱ TheȱCourtȱfurtherȱholdsȱthatȱtheȱportionȱofȱanyȱexpertȱopinionȱthatȱreliesȱ

onȱorȱisȱsubstantiallyȱbasedȱonȱtheȱCoastȱGuardȱReportȱisȱinadmissible,ȱalthoughȱ

theȱrestȱofȱtheȱexpertȱopinionȱisȱstillȱadmissible.ȱȱSee,ȱe.g.,ȱUnitedȱStatesȱv.ȱEganȱ

MarineȱCorp.,ȱ808ȱF.ȱSupp.ȱ2dȱ1065,ȱ1074ȱ(N.D.ȱIll.ȱ2011).ȱȱTheȱCoastȱGuardȱ

Reportȱitselfȱmayȱnotȱbeȱusedȱtoȱrefreshȱaȱwitness’sȱrecollectionȱorȱforȱ

impeachment.ȱȱUseȱofȱtheȱReportȱtoȱrefreshȱaȱwitness’sȱrecollectionȱcouldȱleadȱtoȱ

anȱattemptȱtoȱintroduceȱtheȱReportȱbyȱtheȱopposingȱparty.ȱȱFed.ȱR.ȱEvid.ȱ612.ȱȱUseȱ

ofȱtheȱReportȱasȱextrinsicȱevidenceȱofȱaȱpriorȱinconsistentȱstatementȱforȱ

impeachmentȱcouldȱleadȱtoȱanȱattemptȱbyȱtheȱopposingȱpartyȱtoȱexamineȱtheȱ

witnessȱaboutȱtheȱdetailsȱofȱtheȱReport.ȱȱFed.ȱR.ȱEvid.ȱ613.ȱȱCongressȱclearlyȱ

providedȱthat,ȱ“[n]otwithstandingȱanyȱotherȱprovisionȱofȱlaw,ȱnoȱpartȱofȱaȱ[Coastȱ

Guard]ȱreport”ȱshallȱbeȱadmissibleȱinȱaȱcivilȱtrial.ȱȱTheȱpartiesȱareȱnotȱpermittedȱ

toȱmakeȱanȱendȬrunȱaroundȱtheȱstatute.ȱȱȱȱȱȱȱȱȱ

Finally,ȱinȱHallett’sȱresponse,ȱitȱbrieflyȱraisesȱtheȱissueȱofȱcertainȱwitnessȱ

statementsȱobtainedȱbyȱtheȱCoastȱGuard.ȱȱThoseȱstatementsȱareȱnotȱtheȱsubjectȱofȱ

theȱcurrentȱmotion,ȱandȱtheȱCourtȱdoesȱnotȱhaveȱenoughȱinformationȱtoȱmakeȱaȱ

rulingȱonȱtheirȱadmissibilityȱatȱthisȱtimeȱbasedȱsolelyȱonȱHallett’sȱbriefȱ

discussion.ȱȱTheȱCourtȱreservesȱrulingȱonȱthisȱissue.ȱ
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H. [350]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱRelatedȱtoȱ
CertainȱofȱFraserȱShipyards,ȱInc.’sȱandȱHallettȱDockȱCompany’sȱ
AffirmativeȱDefensesȱ

TheȱCourtȱgrantsȱinȱpartȱandȱdeniesȱinȱpartȱPlaintiffs’ȱmotion.ȱȱTheȱCourtȱ

grantsȱPlaintiffs’ȱmotionȱtoȱexcludeȱallȱevidenceȱrelatedȱtoȱtheȱfollowingȱ

affirmativeȱdefensesȱbyȱFraser:ȱFourthȱ(statuteȱofȱfrauds);ȱSeventhȱ(failureȱtoȱjoinȱ

tugboatȱoperators);ȱEighthȱ(ASCȱisȱnotȱtheȱrealȱpartyȱinȱinterest);ȱTenthȱ(laches);ȱ

Eleventhȱ(contractȱmodificationȱandȱaccordȱandȱsatisfaction);ȱandȱThirteenthȱ

(actedȱasȱaȱwharfingerȱandȱactedȱasȱanȱagentȱinȱdistress),ȱbecauseȱFraserȱhasȱ

agreedȱtoȱwithdrawȱtheseȱaffirmativeȱdefenses.ȱȱ

TheȱCourtȱdeniesȱPlaintiffs’ȱmotionȱtoȱexcludeȱevidenceȱrelatedȱtoȱFraser’sȱ

Ninthȱaffirmativeȱdefenseȱ(failureȱtoȱmitigate)ȱandȱHallett’sȱaffirmativeȱdefenseȱ

ofȱfailureȱtoȱmitigateȱcontainedȱinȱParagraphȱ57ȱofȱHallett’sȱAnswer.ȱFirst,ȱ

Defendants’ȱallegationsȱofȱfailureȱtoȱmitigateȱrelate,ȱinȱpart,ȱtoȱanȱallegationȱofȱaȱ

failureȱtoȱmitigateȱdamagesȱbyȱnotȱusingȱtheȱrestȱofȱtheȱASCȱfleetȱtoȱtakeȱonȱtheȱ

McCarthy’sȱcargo.ȱȱThisȱissueȱisȱnotȱaddressedȱinȱtheȱcitedȱtestimonyȱofȱeitherȱ

GeneȱWalroosȱorȱMikeȱPeterson.ȱȱSecond,ȱwhenȱtheȱfullȱportionȱofȱPeterson’sȱ

testimonyȱisȱreviewed,ȱitȱisȱclearȱthatȱheȱisȱtestifyingȱthatȱheȱbelievesȱthatȱFraserȱ

didȱanȱefficientȱjobȱinȱitsȱperformanceȱofȱtheȱrepairs,ȱbutȱthatȱACSȱhinderedȱthatȱ
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effort.ȱȱHisȱtestimonyȱsupportsȱFraser’sȱdefense.ȱȱThird,ȱHallettȱisȱnotȱboundȱbyȱ

Fraserȱwitnessesȱregardingȱtheirȱopinionȱofȱtheȱefficiencyȱofȱtheȱrepairs.ȱȱȱȱȱ

I. [353]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱofȱCertainȱ
TestimonyȱofȱHallettȱDockȱCompany’sȱExpertȱJosephȱKenyonȱ

TheȱCourtȱdeniesȱPlaintiffs’ȱmotionȱtoȱexcludeȱtheȱtestimonyȱofȱHallett’sȱ

damagesȱexpertȱJosephȱKenyon.ȱȱPlaintiffs,ȱnotȱDefendants,ȱhaveȱtheȱburdenȱtoȱ

proveȱtheirȱdamages.ȱȱKenyonȱwasȱhiredȱtoȱanalyzeȱtheȱlostȱprofitsȱdamageȱ

calculationȱpreparedȱbyȱPlaintiffs’ȱexpert,ȱGaryȱTurnquist,ȱandȱtoȱexplainȱhisȱ

opinionȱthatȱTurnquist’sȱanalysisȱisȱflawed,ȱwhich,ȱinȱturn,ȱformsȱtheȱbasisȱforȱ

Defendants’ȱargumentȱthatȱPlaintiffsȱhaveȱnotȱmetȱtheirȱburdenȱtoȱproveȱtheirȱ

damages.ȱȱThus,ȱKenyonȱisȱnotȱobligatedȱtoȱprovideȱhisȱownȱspecificȱnumberȱforȱ

Plaintiffs’ȱdamages.ȱȱTheȱthrustȱofȱhisȱanalysisȱandȱopinionȱisȱthatȱthereȱisȱnotȱ

enoughȱinformationȱtoȱproveȱaȱspecificȱdamagesȱnumberȱandȱthatȱitȱisȱlikelyȱthatȱ

thereȱareȱnoȱorȱveryȱlittleȱdamages.ȱȱPlaintiffs’ȱclaimȱthatȱKenyonȱtestifiedȱthatȱheȱ

didȱnotȱknowȱtheȱanswersȱtoȱPlaintiffs’ȱbasicȱdepositionȱquestionsȱisȱbasedȱonȱ

outȬofȬcontextȱquotations.ȱȱAnyȱweaknessesȱinȱKenyon’sȱanalysisȱcanȱbeȱ

addressedȱonȱcrossȱexamination.ȱȱȱȱȱȱ

J. [375]ȱPlaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱCertainȱTestimonyȱofȱ
FraserȱShipyards,ȱInc.’sȱExpertȱJohnȱR.ȱDudleyȱ
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TheȱCourtȱgrantsȱPlaintiffs’ȱmotionȱtoȱexcludeȱportionsȱofȱtheȱtestimonyȱofȱ

Fraser’sȱexpertȱCaptainȱJohnȱR.ȱDudley.ȱȱDudleyȱadmittedlyȱhasȱnoȱknowledgeȱofȱ

GreatȱLakesȱnorms;ȱhisȱknowledgeȱandȱexperienceȱareȱlimitedȱtoȱoceanȱnorms.ȱȱ

Thus,ȱtheȱCourtȱexcludesȱDudley’sȱtestimonyȱregardingȱtheȱInternationalȱSafetyȱ

ManagementȱCode,ȱsafeȱberthȱclauses,ȱandȱtheȱUnderȬKeelȱClearanceȱstandard.ȱȱ

Additionally,ȱtheȱCourtȱexcludesȱanyȱtestimonyȱbyȱDudleyȱregardingȱ1)ȱtheȱ

reasonablenessȱofȱFraser’s,ȱRJS’s,ȱCJS’s,ȱandȱReubenȱJohnson’sȱconductȱleadingȱ

upȱtoȱtheȱholingȱofȱtheȱMcCarthy;ȱ2)ȱtheȱcontractualȱagreementsȱbetweenȱFraserȱ

andȱASC;ȱandȱ3)ȱtheȱreasonablenessȱofȱASC’sȱdamages,ȱbecauseȱtheseȱareasȱwereȱ

notȱcoveredȱbyȱDudley’sȱexpertȱreport,ȱandȱFraserȱdoesȱnotȱadvocateȱforȱtheirȱ

admission.ȱȱȱȱȱȱȱȱ

K. [414]ȱȱMotionȱinȱLimineȱtoȱExcludeȱHallettȱDockȱCompanyȇsȱ
Witness,ȱJimȱSharrow,ȱFromȱTestifyingȱatȱTrialȱȱ

TheȱCourtȱdeniesȱPlaintiffs’ȱmotionȱtoȱexcludeȱHallettȱproposedȱwitnessȱ

JimȱSharrow,ȱtheȱfacilitiesȱmanagerȱofȱtheȱSeawayȱPortȱAuthorityȱinȱDuluth.ȱȱHisȱ

testimonyȱisȱnotȱirrelevant.ȱȱTechnically,ȱHallettȱproperlyȱupdatedȱitsȱRuleȱ26(a)ȱ

toȱdiscloseȱSharrowȱwithinȱtheȱdiscoveryȱperiod.ȱȱAlthoughȱitȱappearsȱlessȱthanȱ

forthrightȱthatȱHallettȱsupplementedȱitsȱdisclosuresȱtoȱidentifyȱSharrowȱonȱtheȱ

veryȱlastȱdayȱofȱdiscovery,ȱthatȱincidentȱwasȱalmostȱtwoȱyearsȱago.ȱȱPlaintiffsȱ
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couldȱhaveȱeasilyȱmadeȱaȱmotionȱtoȱreopenȱdiscoveryȱifȱtheyȱwantedȱtoȱdeposeȱ

Sharrow.ȱȱWaitingȱalmostȱtwoȱyearsȱtoȱprotestȱthat,ȱindeed,ȱtheyȱwishȱtheyȱhadȱ

deposedȱhimȱbeliesȱtheirȱclaimȱofȱprejudice.ȱȱȱȱȱ

III. [364]ȱFraserȱShipyards’ȱMotionȱinȱLimineȱȱ

Forȱtheȱreasonsȱpreviouslyȱexplained,ȱtheȱCourtȱdeniesȱFraser’sȱmotionȱforȱ

anȱorderȱforȱequitableȱrecoupment,ȱor,ȱinȱtheȱalternative,ȱaȱjuryȱinstructionȱonȱtheȱ

issueȱofȱequitableȱrecoupmentȱforȱitsȱsalvageȱefforts.ȱȱȱȱ

IV. HallettȱDock’sȱMotionsȱinȱLimineȱȱ

A. [389]ȱHallettȱDock’sȱMotionȱinȱLimineȱ(1)ȱPrecludeȱASCȱExpertȱ
ArthurȱFahertyȱfromȱTestifyingȱasȱanȱExpertȱ

TheȱCourtȱdeniesȱHallett’sȱmotionȱtoȱprecludeȱASCȱexpertȱArthurȱFahertyȱ

fromȱtestifyingȱasȱanȱexpert.ȱȱFahertyȱhasȱbeenȱdesignatedȱbyȱASCȱtoȱtestifyȱaboutȱ

theȱdutiesȱandȱresponsibilitiesȱofȱHallett,ȱasȱtheȱwharfinger,ȱandȱFraser,ȱasȱtheȱ

shipyard,ȱforȱtheȱdockingȱofȱtheȱMcCarthyȱforȱwinterȱlayupȱinȱJanuaryȱ2008.ȱȱ

Fahertyȱmeetsȱtheȱminimumȱqualificationsȱrequiredȱtoȱprovideȱexpertȱtestimonyȱ

inȱtheseȱareas.ȱȱForȱtwoȱyears,ȱheȱownedȱaȱshipyardȱwithȱthreeȱdryȱdocksȱandȱoneȱ

700ȱfootȱlayȱberth,ȱandȱheȱwasȱinvolvedȱinȱberthingȱshipsȱatȱhisȱdock,ȱevenȱifȱtheȱ

vastȱmajorityȱwereȱMARADȱvessels.ȱȱHisȱlackȱofȱextensiveȱexperienceȱasȱaȱ

wharfingerȱcanȱbeȱexploredȱonȱcrossȱexamination.ȱȱ
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TheȱCourtȱfurtherȱconcludesȱthatȱFaherty’sȱtestimonyȱisȱuseful.ȱȱTheȱfactȱ

thatȱheȱreliedȱonȱhisȱpersonalȱexperience,ȱandȱnotȱstatutesȱorȱtreatises,ȱisȱofȱnoȱ

consequenceȱ–ȱHallettȱdoesȱnotȱanyȱidentifyȱanyȱstatuteȱorȱtreatiseȱuponȱwhichȱ

Fahertyȱshouldȱhaveȱrelied.ȱȱHallett’sȱownȱexpert,ȱCaptainȱJohnȱOlthuis,ȱtestifiedȱ

thatȱheȱreliedȱonȱhisȱownȱexperienceȱandȱnotȱstatutesȱwhenȱformingȱhisȱopinion.ȱȱ

Fahertyȱcanȱbeȱcrossȱexaminedȱwithȱrespectȱtoȱtheȱissueȱofȱhisȱopinionȱthatȱaȱ

reasonableȱcaptainȱwouldȱorȱwouldȱnotȱhaveȱproceededȱifȱheȱhadȱbeenȱtoldȱofȱtheȱ

debris.ȱȱȱ

B. [389]ȱHallettȱDock’sȱMotionȱinȱLimineȱ(2)ȱStrikeȱASC’sȱClaimȱforȱ
LossȱofȱProfitsȱ

TheȱCourtȱdeniesȱHallett’sȱmotionȱtoȱstrikeȱASC’sȱclaimȱforȱlostȱprofits.ȱȱ

ASCȱhasȱmadeȱaȱclaimȱforȱlossȱofȱprofitsȱforȱtheȱperiodȱofȱtimeȱwhenȱtheȱ

McCarthyȱwasȱoutȱofȱserviceȱfollowingȱtheȱopeningȱofȱtheȱlocksȱonȱtheȱGreatȱ

Lakes.ȱȱHallettȱclaimsȱthatȱtheȱonlyȱdirectȱevidenceȱofȱaȱlossȱofȱprofitsȱareȱallegedȱ

emailsȱthatȱASCȱreceivedȱfromȱitsȱclientȱSeawayȱMarineȱTransportȱ(“Seawayȱ

Marine”)ȱinȱwhichȱSeawayȱMarineȱcomplainedȱthatȱitȱwantedȱASCȱtoȱtransportȱ

moreȱcargoȱthanȱASCȱwasȱableȱtoȱdoȱwithoutȱtheȱMcCarthy.ȱȱASC’sȱAssistantȱ

ViceȱPresidentȱandȱTrafficȱManager,ȱCharlieȱDean,ȱtestifiedȱthatȱmostȱofȱtheȱ

communicationsȱwithȱSeawayȱMarine,ȱinȱwhichȱitȱrequestedȱthatȱASCȱtransportȱ
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moreȱcoal,ȱwereȱbyȱtelephone,ȱbutȱifȱthereȱwereȱemailȱcommunicationsȱheȱdidȱnotȱ

haveȱthemȱinȱhisȱpossessionȱbecauseȱtheyȱwereȱautoȬdeleted.ȱȱHallettȱrequestsȱ

spoliationȱsanctionsȱbasedȱonȱtheȱpossibleȱautoȬdeletionȱofȱemailsȱfromȱSeawayȱ

Marine.ȱȱȱ

TheȱCourtȱdeclinesȱtoȱimposeȱanyȱsanction.ȱȱFirst,ȱtheȱevidenceȱbeforeȱtheȱ

Courtȱisȱthat,ȱifȱanyȱemailsȱexisted,ȱtheyȱwereȱdestroyedȱbasedȱonȱaȱroutineȱ

documentȱretentionȱpolicyȱbeforeȱlitigationȱcommenced,ȱandȱthereȱisȱnoȱshowingȱ

whatsoeverȱofȱbadȱfaithȱorȱanȱintentȱtoȱsuppressȱtheȱtruth.ȱȱSeeȱStevensonȱv.ȱ

UnionȱPac.ȱR.R.ȱCo.,ȱ354ȱF.3dȱ739,ȱ746Ȭ47ȱ(8thȱCir.ȱ2004)ȱ(holdingȱthatȱuseȱofȱanȱ

adverseȱinferenceȱinstructionȱbasedȱonȱ“prelitigationȱdestructionȱofȱevidenceȱ

throughȱaȱroutineȱdocumentȱretentionȱpolicy”ȱrequiresȱ“someȱindicationȱofȱanȱ

intentȱtoȱdestroyȱtheȱevidenceȱforȱtheȱpurposeȱofȱobstructingȱorȱsuppressingȱtheȱ

truth”).ȱȱȱ

Second,ȱitȱisȱnotȱclearȱthatȱanyȱrelevantȱdocumentsȱwereȱdestroyedȱbecauseȱ

theȱtestimonyȱisȱthatȱSeawayȱMarine’sȱrequestsȱforȱshippingȱwereȱgenerallyȱmadeȱ

overȱtheȱtelephone,ȱnotȱonȱemail.ȱȱPlaintiffsȱrelyȱonȱtestimonyȱfromȱDeanȱandȱ

MarkȱPietrocarlo,ȱnotȱtheȱallegedȱexistenceȱofȱemailsȱfromȱSeawayȱMarine,ȱtoȱ

calculateȱtheirȱlostȱprofits.ȱȱNorȱdoesȱPlaintiffs’ȱexpert,ȱGaryȱTurnquist,ȱrelyȱonȱ
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suchȱemails.ȱȱAsȱDeanȱtestified,ȱmostȱofȱhisȱcommunicationsȱwithȱSeawayȱMarineȱ

wereȱtelephoneȱcallsȱratherȱthanȱemails.ȱȱNoneȱofȱtheȱtestimonyȱcitedȱbyȱHallettȱ

showsȱthatȱtheȱemailsȱinvolvedȱcontainedȱrelevantȱinformation.ȱȱȱ

Third,ȱifȱemailsȱshowingȱthatȱSeawayȱMarineȱrequestedȱmoreȱshippingȱ

thanȱASCȱcouldȱprovideȱdidȱexist,ȱthenȱtheyȱwouldȱbeȱhelpfulȱtoȱPlaintiffs’ȱclaim,ȱ

notȱtoȱHallett’sȱdefense,ȱsoȱtheȱfactȱthatȱtheyȱdoȱnotȱexistȱforȱtrialȱalreadyȱ

prejudicesȱPlaintiffsȱ–ȱthereȱisȱnoȱdocumentaryȱproofȱtoȱbolsterȱtheirȱclaimȱ–ȱnotȱ

Hallett.ȱȱȱȱȱȱȱ

C. [389]ȱHallettȱDock’sȱMotionȱinȱLimineȱ(3)ȱPrecludeȱJohnȱAdlerȱandȱ
ShawnȱMulleyȱfromȱTestifyingȱasȱWitnessesȱforȱASCȱȱ

TheȱCourtȱdeniesȱHallett’sȱmotionȱtoȱexcludeȱJohnȱAdler,ȱanȱinvestigatorȱ

withȱRobins,ȱKaplan,ȱMillerȱ&ȱCiresiȱwhoȱwasȱpresentȱatȱseveralȱinspectionsȱofȱ

HallettȱDockȱNo.ȱ8ȱandȱtheȱMcCarthy.ȱȱPlaintiffsȱshouldȱhaveȱdisclosedȱAdlerȱinȱ

theirȱRuleȱ26(a)ȱdisclosures.ȱȱHowever,ȱhisȱnameȱandȱroleȱasȱinvestigatorȱhaveȱ

beenȱknownȱtoȱdefenseȱcounselȱsinceȱMayȱ9,ȱ2008,ȱbeforeȱthisȱlawsuitȱwasȱfiled.ȱȱȱ

Additionally,ȱheȱisȱonlyȱbeingȱcalledȱtoȱauthenticateȱdocuments,ȱsuchȱasȱ

photographsȱandȱanȱinvoice,ȱwhichȱwereȱproducedȱtoȱDefendantsȱinȱaȱtimelyȱ

manner.ȱȱThereȱisȱnoȱunfairȱsurpriseȱtoȱDefendants.ȱȱȱ



23ȱ
ȱ

TheȱCourtȱdeniesȱHallett’sȱmotionȱtoȱexcludeȱShawnȱMulleyȱasȱmootȱ

becauseȱPlaintiffsȱhaveȱnowȱwithdrawnȱhimȱasȱaȱwitness.ȱȱȱȱȱȱȱ

D. [389]ȱHallettȱDock’sȱMotionȱinȱLimineȱ(4)ȱPrecludeȱNeilȱKentȱfromȱ
TestifyingȱaboutȱtheȱMcCarthy’sȱApproachȱintoȱHallettȱDockȱNo.ȱ8ȱ
andȱtheȱPresenceȱofȱFraserȱShipyardȱPersonnelȱonȱtheȱDockȱȱ

TheȱCourtȱdeniesȱHallett’sȱmotionȱtoȱprecludeȱASCȱfromȱcallingȱNeilȱKentȱ

asȱaȱwitnessȱtoȱtestifyȱaboutȱtheȱMcCarthy’sȱapproachȱintoȱHallettȱDockȱNo.ȱ8ȱ

andȱtheȱpresenceȱofȱFraserȱpersonnelȱonȱtheȱdock.ȱȱASCȱidentifiedȱKentȱinȱitsȱ

Ruleȱ26(a)ȱdisclosuresȱandȱstatedȱthatȱhisȱareaȱofȱknowledgeȱwasȱ“photographs.”ȱȱ

HavingȱKentȱtestifyȱaboutȱtakingȱtheȱphotographs,ȱwhetherȱtheyȱareȱaccurate,ȱ

andȱwhatȱheȱsawȱasȱheȱtookȱthemȱdoesȱnotȱstrayȱoutsideȱtheȱboundsȱofȱtheȱ

disclosureȱorȱunfairlyȱsurpriseȱDefendants.ȱȱȱ

Accordingly,ȱbasedȱuponȱtheȱfiles,ȱrecords,ȱandȱproceedingsȱherein,ȱITȱISȱ

HEREBYȱORDERED:ȱ

1.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱAllȱEvidenceȱRelatedȱ
toȱASC’sȱInsuranceȱPolicies,ȱSubrogatedȱInsuranceȱCarriers,ȱ
andȱInsuranceȱClaims,ȱAdjustment,ȱDeductibles,ȱandȱ
Paymentsȱ[DocketȱNo.ȱ328]ȱisȱGRANTED.ȱȱ

ȱ
2.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱContraryȱtoȱ

MikeȱPodgorak’sȱUndisputedȱEmploymentȱ[DocketȱNo.ȱ330]ȱ
isȱGRANTED.ȱȱ

ȱ



24ȱ
ȱ

3.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱCertainȱTestimonyȱofȱ
HallettȱDockȱCompany’sȱExpertȱWitnessȱCaptainȱJohnȱOlthuisȱ
[DocketȱNo.ȱ333]ȱisȱGRANTED.ȱȱ

ȱ
4.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱCertainȱTestimonyȱofȱ

FraserȱShipyards,ȱInc.’sȱExpertȱWitnessȱCaptainȱRobertȱLibbyȱ
[DocketȱNo.ȱ336]ȱisȱGRANTED.ȱȱ

ȱ
5.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱAllȱEvidence,ȱRelatedȱ

toȱFraserȱShipyard’sȱUntimelyȱSalvageȱ“Counterclaim”ȱandȱ
“Defense”ȱ[DocketȱNo.ȱ340]ȱisȱGRANTED.ȱȱ

ȱ
6.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱtheȱJanuaryȱ31,ȱ2008ȱ

MemorandumȱPreparedȱbyȱHallettȱDockȱCompanyȱCEOȱ
JeremyȱFrybergerȱ[DocketȱNo.ȱ343]ȱisȱGRANTED.ȱȱ

ȱ
7.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱofȱtheȱUnitedȱ

StatesȱCoastȱGuardȱReportȱ[DocketȱNo.ȱ347]ȱisȱGRANTED.ȱȱ
ȱ
8.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱRelatedȱtoȱ

CertainȱofȱFraserȱShipyards,ȱInc.’sȱandȱHallettȱDockȱ
Company’sȱAffirmativeȱDefensesȱ[DocketȱNo.ȱ350]ȱisȱ
GRANTEDȱINȱPARTȱandȱDENIEDȱINȱPARTȱasȱfollows:ȱtheȱ
motionȱisȱgrantedȱasȱtoȱFraser’sȱFourth,ȱSeventh,ȱEighth,ȱ
Tenth,ȱEleventh,ȱandȱThirteenthȱaffirmativeȱdefensesȱandȱ
deniedȱasȱtoȱFraser’sȱNinthȱaffirmativeȱdefenseȱ(failureȱtoȱ
mitigate)ȱandȱHallett’sȱfailureȱtoȱmitigateȱdefense.ȱȱ

ȱ
9.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱEvidenceȱofȱCertainȱ

TestimonyȱofȱHallettȱDockȱCompany’sȱExpertȱJosephȱKenyonȱ
[DocketȱNo.ȱ353]ȱisȱDENIED.ȱȱȱ

ȱ
10.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱCertainȱTestimonyȱofȱ

FraserȱShipyards,ȱInc.’sȱExpertȱJohnȱR.ȱDudleyȱ[DocketȱNo.ȱ
375]ȱisȱGRANTED.ȱȱ

ȱ



25ȱ
ȱ

11.ȱȱ Plaintiffs’ȱMotionȱinȱLimineȱtoȱExcludeȱHallettȱDockȱ
Company’sȱWitness,ȱJimȱSharrow,ȱFromȱTestifyingȱatȱTrialȱ
[DocketȱNo.ȱ414]ȱisȱDENIED.ȱȱ

ȱ
12.ȱȱ FraserȱShipyards’ȱMotionȱinȱLimineȱ[DocketȱNo.ȱ364]ȱisȱ

DENIED.ȱȱ
ȱ
13.ȱȱ HallettȱDock’sȱMotionȱinȱLimineȱ[DocketȱNo.ȱ389]ȱisȱDENIEDȱ

asȱfollows:ȱ
ȱ

a.ȱȱ Partȱ1:ȱToȱPrecludeȱASCȱExpertȱArthurȱFahertyȱfromȱ
TestifyingȱasȱanȱExpertȱisȱDENIED;ȱȱ

ȱ
b.ȱȱ Partȱ2:ȱToȱStrikeȱASC’sȱClaimȱforȱLossȱofȱProfitsȱisȱ

DENIED;ȱȱ
ȱ
c.ȱȱ Partȱ3:ȱToȱPrecludeȱJohnȱAdlerȱandȱShawnȱMulleyȱfromȱ

TestifyingȱasȱWitnessesȱforȱASCȱisȱDENIED;ȱandȱȱȱ
ȱ
d.ȱȱ Partȱ4:ȱToȱPrecludeȱNeilȱKentȱfromȱTestifyingȱaboutȱtheȱ

McCarthy’sȱApproachȱintoȱHallettȱDockȱNo.ȱ8ȱandȱtheȱ
PresenceȱofȱFraserȱShipyardȱPersonnelȱonȱtheȱDockȱisȱ
DENIED.ȱȱ

ȱ
ȱ
ȱ
ȱ
Dated:ȱȱȱJanuaryȱ25,ȱ2013ȱȱ ȱ s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ MichaelȱJ.ȱDavisȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ ChiefȱJudgeȱȱ
ȱ ȱ ȱ ȱ ȱ ȱ UnitedȱStatesȱDistrictȱCourtȱȱȱ

ȱ


