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Minnesota Department of Transportation, Mary Prescott and Charles A.
Zelle.

Andrew G. Braniff, UNITED STATES DEPARTMENT OF JUSTICE,

CIVIL RIGHTS DIVISION , 950 Pennsylvania Avenue Northwest, Room

4520, Washington, DC 20530, for defendants United Statésnefrica,

United States Department of Transportation, and Federal Highway

Administration.

Geyer Signal, Inc. (“Geyesignal) and Kevin Kissner (collectively, “Plaintiffs”)
bring this action against the Minnesota Department of Transportation, Alex ifithes
capacity as Interim Director of the Office of Civil Rightand Charles A. Zelle as
Commissioner of Transportation, (collectively, “State Defendants” or “MnDOT").
Kissner is a white male and owiiseyer Signal a small traffic control business.
Plaintiffs challenge MnDOT’s implementation of the United States Department of
Transportation’'s (“USDOT”) Disadvantaged Busindssterprise (‘DBE”) Program,
which requires that a portion of federal highway construction funds be paid to small
businesessowned and controlled by socially and economically disadvantaged individuals,
as violative of the Equal Protection Claud@aintiffs alsobring claims for violations of
various federal statutes based on the allegatitat the DBE Program unfairly
discriminaes against Geye®ignal because of its whitenale ownership The United
States of America, USDOT, and the Federal Highway Administration (collectively, “the

Federal Defendants”) intervened. The Federal Defendants move for summary judgment

and the State Defendants move to dismiss, or in the alternative for summary judgment,

! The lawsuit namedMary Prescott. On May 22, 2013, Alex Tittle replaced Mary
Prescott as the Interim Director of the Office of Civil Rights. Prescott is atitatha
substituted as the defendant in this matter. Fed R. Civ. P. 25(d).
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arguing that the DBE Program on its face and as implemented by MnDOT is
constitutional. Because the Court concludes that Plaintiffs have raised no genuine issue
of material fact with respect to the constitutionalitytioé DBE Program facially or as

applied, it will grant Defendants’ motions in their entirety.

BACKGROUND

l. THE DBE PROGRAM

Congress first enacted the DBE Programl1982 SeeSurface Transportation
Assistance Act of 1982, Pub. L. No.-824, § 105(f), 96 Stat. 2097, 2100. Congress has
reauthorized the DBE Program numerous times over the past three decades, most recently
in 2012, while the present lawsuit was pending. Moving Ahead for Progress in the 21st
Century Act, Pub. L. No. 112-141, § 1101(b), 126 Stat. 405 (2012). The DBE Program is
implemented through federal regulations contained in 49 C.F.R. Partl@6each
reauthorization of the DBE Progra@ongress has set an aspirational goal that USDOT
spend at least ten percent of its funds with small businesses owned and controlled by
“socially and economically disadvantaged individual§&ée, e.g.Pub. L. No. 112141,
§1101(b)(3). Rather than implementing a nationwide DBE Program, the regulations
delegate to each state that accepts federal transportation funds the responsibility to
implement and administer a DBE Program tailored to local needs.

To qualify as a DBE a firm must be a small business as defined by Small €usine

Administration Standards. 49 C.F.R. § 26.65(a); 13 C.F.R. § 121.201. Additionally, a



firm’s average gross annual receipts over the firm’s previous three fiscal years must not
exceed $22.41 million. 49 C.F.R. § 26.65(b). The business must also be one
(1) which is at least 51 peazenum owned by one or more socially and
economically disadvantaged individuals; or, in the case of any publicly
owned business, at least 51 per centum of the stock of which is owned
by one or more socially and economically disadvantaged individuals;
and

(2) whose management and daily business operations are controlled by one
or more of such individuals.

15 U.S.C. § 637(d)(3)(C).

Socially disadvantaged individuals are defined as “those who have been subjected
to racialor ethnic prejudice or cultural bias because of their identity as a member of a
group without regard to their individual qualities.” 15 U.S.C. 8§ 637(a)(5). Economically
disadvantaged individuals are *“socially disadvantaged individuals whose ability to
compete in the free enterprise system has been impaired due to diminished capital and
credit opportunities as compared to others in the same business area who are not socially
disadvantaged.” 15 U.S.C. § 637(a)(6)(A).

The DBE Program creates a rebuttable presumption that Black Americans,
Hispanic Americans, Native Americans, Asidacific Americans, Subcontinent Asian
Americans, and women are socially and economically disadvantaged.C.HR.

§ 26.67(a) To obtain DBE status, these individuals must submit an affidavit attesting to
the fact that “each presumptively disadvantaged owner is, in fact, socially and
economically disadvantaged.” 49 C.F.R. 8§ 26.67(a)(1). Each owner must also certify

that his or her personal net worth does not exceed $1.32 million. 49 €.E6R7(a)(2).
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If an owner’'s personal net worth exceeds this amount, the presumption of economic
disadvantage is rebutted. 49 C.F.R6867(b)(1). Additionally, recipients of federal
funds are empowered to hold a proceeding if the recipient has “a reasonable basis to
believe that an individual who is a member of one of the designated groups is not, in fact,
socially and/or economically disadvantaged.” 49 C.F.R. § 26.67(b)(2)-(3).

Individuals thatown firms who are not from categories entitling them #o
presumption of social and economic disadvantagg apply for DBE certification. 49
C.F.R. 826.67(d). Recipients of federal funds must make determinatibogt such
individuals on a casdy-case basis and “the applicant firm has the burden of
demongrating to [the recipient], by a preponderance of the evidence, that the individuals
who own and control [the firm] are socially and economically disadvantadged.”

The Program is aimed not just at DBES, but also at encouraging the participation
of small businesses in general. As such, recipients of federal funds are required to
include intheir DBE Program “an element to structure contracting requirements to
facilitate competition by small business concerns, taking all reasonable steps to eliminate
obstacles to their participation, including unnecessary and unjustified bundling of
contract requirements that may preclude small business participation in procurements as
prime contractors or subcontractors.” 49 C.F.R. 8§ 26.39(a). Such efforts careinclud
arranging raceneutral set asidson prime contracts in a stated amount and ensuring that
contracts include work in sizes feasible for small business to accomplish. 49 C.F.R.

§ 26.39(b).



A. The Program’s Operation

1. Goal Setting

Recipients of federal transportation funds are required to set an annual aspirational
goal for DBE participation that must be based upon evidence of available DBEs and the
level of participation that would be expected of DBEs in the absence of discroninati
49 C.F.R. § 26.45(a)-(b). Specifically, federal regulations provide that:

Your overall goal must be based on demonstrable evidence of the

availability of ready, willing and able DBEs relative to all busiesssady,

willing and able to participate on your D&aBsisted contracts (hereafter,

the “relative availability of DBEs”). The goal must reflect your

determination of the level of DBE participation you would expect absent

the effects of discrimination. You cannot simply rely on either the 10

percent national goal, your previous overall goal or past DBE patrticipation

rates in your program without reference to the relative availability of DBEs

in your market.

49 C.F.R. 8§ 26.45(b).

In setting its annual goals, recipiemtsistfollow the federdy mandated twestep
process. In step one, recipients are required to “determin[e] a base figure for the relative
availability of DBEs.” 49 C.F.R. § 26.45(c). The regulations describe use of DBE
directories and Census Bureau Data, bidders’ lists, data from a disparity study, or the goal
of another substantially similar DOT recipient, as a-arhnaustive list of examples of
approaches thatecipientsmay use in determining a base figuréd. In step wo,
recipients must adjust their base figure if necessary “to reflect the State’s determination

that more DBEs would be patrticipating absent the effects of discrimination, including

racerelated barriers to entry.Sherbrooke Turf, Inc. v. Minn. Dep’t of Transp45 F.3d
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964, 971 (8 Cir. 2003) (citing 49 C.F.R. 26.45(d)). Any adjustment made “to account
for the continuing effects of past discrimination . . . must be based on demonstrable
evidence that is logically and directly related to the effect for which the adjustment is
sought.” 49 C.F.R. 26.45(d). After setting its goal, recipients are required to submit the
goal and a description of the methodology used to arrive at the goal, to USDOT
administration. 49 C.F.R. Z.45(f). If the USDOT determines that the recipient’s
“overall goal has not beerorrectlycalculated” or that the “method for calculating goals

Is inadequate” it may adjust the recipient’s goal, or require that the recipient do so. 49
C.F.R. 8 26.45(f)(4). Recipients are not allowed to subdivide their annual goals into
“group-spedic goals.” 49 C.F.R. 8§ 26.45(h). Rather, their annual goals “must provide

for participationby all certified DBEs.” Id.

2. Goal Implementation

After setting its annual goal, a recipient is required to “meet the maximum feasible
portion of [its] overall goal by using raceutral means of facilitating DBE
participation.” 49 C.F.R. 8 26.51(a). DBE participation is fiaeetral if a DBE wins a
prime contract through normal competitive procedures, is awarded a subcontract on a
project that has no DBE goal, or wins a subcontract on a project with a DBE goal where
the prime contractor did not consider its DBE status in awarding the subconulact.
Federal regulations provide a long list of rexhaustive raceeutral means that may be
used by recipients in meeting their annual goal, including arranging the solicitation,

presentation, quantities and specifications of bids to make the bidding process more
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accessible to DBEs, providing assistance to DBEs to overcome barriers such as inability
to obtain bonding or financing, providing technical assistance, ensuring that information
about projects reaches DBEs, providing business support seraesestablishing
programs to assist new stagh firms. 49 C.F.R. § 26.51(b). A recipient’s raxuitral
means are subject to federal approval and must be submitted to USDOT along with the
recipient’s overall goal. 49 C.F.R. § 26.51(c).

If a recipient determines that it will be unable to achieve its goal solely through the
use of raceneutral means, it must establish contract goals on US&%3i6ted contracts
that have subcontracting possibilities to meet the remainder of its overall goal. 49 C.F.R.
8 26.51(d), (e)(1). With respect to contract goals, federal regulations allow recipients
great flexibility. Recipients are not required to set a contraal fgo every USDOT
assisted contract, nor is the percentage level for each contract goal required to meet the
overall goal. 49 C.F.R. 86.51(e)(2). Percentage goals for each contract are to be set
based upon such factors as “the type of work involved, the location of the work, and the
availability of DBEs for the work of the particular contractd. Recipients are required
to adjust their use of contract goals throughout the fiscal year, to ensure that the
maximumamount of the overall goal is met through raeeitral means, and that use of
contract goals does not result in attaining DBE participation beyond the overall goal. 49
C.F.R. § 26.51(f).

Goals set pursuant to the DBE Programanrky aspirational. A recipient “cannot
be penalized, or treated by [USDOT] as being in noncompliance” with the DBE Program

because a recipient’'s “DBE participation falls short of [its] overall goal,” unless the
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recipiert has not administered its DBE Program in good faith. 49RC.§.26.47(a).
Similarly, prime contractors are not required to meet DBE participation goals on a
contract for which a specific goal was set, provided they made good faith efforts to meet
the goal. 49 C.F.R. § 26.53(a).

The federal regulations provide guidance on what constitute good faith efforts that
must be demonstrated by prime contractors bidding on projectwhich a specific
contract goahas been setA prime contractor can meet the good faith requirement in
one of two ways. “First, the biddean meet the goal, documiag commitments for
participation by DBE firms sufficient for this purpose.” 49 C.F.R., pt. 26, App. Af,l.
however, the prime contractor is unable to meet the contract goal “the bidder can
document adequate good faith efforts. This means that the bidder must show that it took
all necessary and reasonable steps to achieve a DBE .goahich, by theirscope,
intensity, and appropriateness to the objective, could reasonably be expected to obtain
sufficient DBE participation, even if they were not fully successfull: The efforts
taken by the bidder “should be those that one could reasonably expddeato take if
the bidder were actively and aggressively trying to obtain DBE participation sufficient to
meet the DBE contract goal. Mere pro forma efforts are not good faith efforts to meet the
DBE contract requirements.” 49 C.F.R., pt. 26, App.llIA, The regulations then list
examples of good faith efforts such as (1) soliciting bids from all certified DBEs who
have the capability to perform the work on the contract through reasonable and available
means; (2) breaking up the contract work into economically feasible units to facilitate

DBE participation; (3) providing interested and available DBEs with adequate
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information about the contract; (4) negotiating in good faith with DBIEd;(5) making
efforts to assist DBEs in obtaining credit oeetng bonding requirements. 49 C.F.R., pt.
26, App. A, IV. Specifically, “the fact that there may be some additional costs involved
in finding and using DBEs is not in itself sufficient reason for a bidder’s failure to meet
the contract DBE goal, as long sisch costs are reasonablel9 C.F.R., pt. 26, App. A,

IV, D(2). “Prime contractors are not, however, required to accept higher quotes from

DBEs if the price difference is excessive or unreasonalide.”

3. Local Conditions

To increase local flexibilit in Program implementation, the federal regulations
allow recipients to apply for exemptions or waivers from almost any of ribgrdm’s
requirements. 49 C.F.R. 8 26.15. Specifically, recipients may obtain waivers of the
provisions pertaining to overadjoals, contract gogl®r good faith efforts. 49 C.F.R.
826.15(b). “Program waivers are for the purpose of authorizing [recipients] to operate a
DBE program that achieves the objectiv#qthe Prograny by means that may differ”
from the existing requirementsd.

Recipientsare also required to monitor for overconcentration of DBEs within
particular types of work in their localities. Specifically, the regulations provide that if a
recipient determines that an overconcentration of DBE firms in a certain type of work is
“unduly burden[ing] the opportunity of neDBE firms to participate in” that type of
work, the recipient “must devise appropriate measures to address this overconcentration.”

49 C.F.R. § 26.33(a).
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These measures may include the o$ancentives, technical assistance,

business development programs, mepratéegé programs, and other

appropriate measures designed to assist DBEs in performing work outside

of the specific field in which [the recipiehag determined that neDBEs

are induly burdened. [The recipient] may also consider varying [its] use of

contract goals, to the extent consistent wit6&$1, to [e]nsure that nen

DBEs are not unfairly prevented from competing for subcontracts.
49 C.F.R. 8§ 26.33(b). Recipients are required to seek federal approval of their
overconcentration determination as well as any measures they devise to address the
problem. 49 C.F.R. 8 26.33(c). Once approved, the measures become part of the

recipients’ DBE Programsid.

B. Reasons for the Programand Evidentiary Support
The DBE Program is aimed at, among other goals, “ensur[ing] nondiscrimination

L1}

in the award and administration of D&@iBsisted contracts,” “creat[ing] a level playing
field on which DBEs can compete fairly for D@issisted contracts,” and “help[ing
remove barriers to the participation of DBEs in D@&isted contracts.” 49 C.F.R.
§ 26.1(a)fb), (e). The Program also has a goal of “provid[ing] appropriate flexibility to
recipients of Federal financial assistance in establishing and providing opportunities for
DBEs.” 49 C.F.R. § 26.1(q).

The 2012 reenactment of the DBE Program states that “while significant progress
has occurred due to the establishment of the disadvahbageess enterprise program,
discrimination and related barriers continue to pose significant obstacles for minority

and womerowned businesses seeking to do business in fedasdlgted surface

transportation markets across the United States.” Pub. L. No. 112-141, § 1101(b)(1)(A).
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In each reauthorization dhe DBE Program, Congress has considered a plethora
of evidence documenting the continued presence of discrimination in transportation
projects utilizing federal dollars. Specifically, in reauthorizing the most current version
of the DBE Program, Congress held at least forty hearings and roundtables to discuss the
discrimination faced by minority- and women-owned businesses, and

received and reviewed testimony and documentation of race and gender

discrimination from numerous sources, including congressional hearings

and roundtables, scientific reports, reports issued by public and private

agencies, news stories, reports of discrimination by organizations and

individuals, and discrimination lawsujitshich show that raceand gender

neutral efforts alone are insufficient to address the problem.

Pub. L. No. 112-131, § 1101(b)(2)(C).

Additionally, the Federal Defendants submitted an expert report from Dr. Jon
Wainright, an economist and Senior Vice President at NERA Economic Consulting
explaining the prevalenceof discrimination against minority and womerowned
businesses (Decl. of Andrew Braniff, Ex. A, June 14, 2013, Docket No. 78.) Dr.
Wainwright's report reviewed 95 studies conducted by 127 public agencies or
governments in determining that discrimination against minoatyd women-owned
businesses is still prevalent in public contractingl., Ex. A at 910.F Based on these
studies, Dr. Wainwright concludethat minorites and women form businesses at
disproportionately lower rates and their businesses earn statistically less than businesses

owned by men or neminorities. (d., Ex. A at 910, 5667.) Dr. Wainwright also

describedhe studies supporting the conclusion that there is credit discrimination against

% Unless otherwise noted, referentegpage numbers of the parties’ exhibits refer to the
CMECF pagination.
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minority- and womerowned businesses. Id(, Ex. A at 6770.) Dr. Wainwright
additionally concluded that there is a consistent and statistically significant
underutilization of minority and womerowned busine€s in public contracting, id.,
Ex. A at 2645) and specifically found that discrimination existed in MnDOT contracting

when no race-conscious efforts were utilized, Ex. A at 39).

I. THE MNDOT DBE PROGRAM

MnDOT receives approximately $667.1 million per year in federal transportation
funding. (Aff. of Alex Tittle T 1, June 14, 2013, Docket No. 84.) Between 2007 and
2011, MnDOT awarded over $3 billion to prime contractors for highway construction
work. (Aff. of Ashanti Payne, Ex. B at 9, June 14, 2013, Docket No. 85.) Of that award,
99.8 percent of the prime contract dollars were awarded téDB&h prime contractors
and 0.2 percent to DBE prime contractorl.)( Of the total dollars awarded, $1.2 billion
was subcontracted by prime contractors, with 13.5 peofahbse subcontracted dollars
going to DBE subcontractors and 86.5 percemtnonDBE subcontractors. Id.)
Considering prime and subcontractors together, DBEs received 5.4 pefcéstal

contract dollars awarded by MnDOT from 2007 to 20(d.)

A.  Aspirational Goals and Methods

In 2005 MnDOT retained National Economics Research Associates Inc
(“NERA”) to perform a study analyzing MnDOT’s compliance with USDOT regulations.
(Payne Aff., Ex. A.) MnDOT used this study in setting its annual aspirational goal of

15.3 percenfor fiscal year 2009. (Payne Aff. § 6, Ex.(IMyers Technical Repor}”at
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110.) The DBE participation rate actually achieved during fiscal year 2009 was 3.6
percent. (Payne Aff. 6.)

For fiscal years 2010 through 2012, MnDOT used a number of federally agprov
methods to ascertain its aspirationadal) and set its goal at 8.7 percent DBE
participation. (Id. { 7; Myers Technical Report at 110.) Actual DBE participation was
5.6 percent in 2010, 7.6 perceémi2011, and 6.6 percent in 2012Pgyne Aff.{ 7.)

For fiscal years 2013 to 2015 MnDOT retained the University of Minnesota Roy
Wilkins Center to study MnDOT’s contracting market and recommend aspirational goals
based on its findings. (Payne Aff., Ex.(R013-20l5 Goals Repor}?) The 20132015
Goals Report prepared by Samuel Myers found a base goal of 8.2 penvéidh it
adjusted for discrimination to yield an overall goal of 11.4 per&BIE participation.
(20132015 Goals Reporait 8.) The Report recommenddtat 2.8 percentof the
aspirational goabe met through raeeeutral means, with contract goals yielding the
remaining 8.6 percent.ld()

In adjusting for discrimination, th20132015 Goals Repoused two methods to
detect market discriminatiorand found discrimination against DBEs in MnDOT
contracting (Id. at 1415, 32-35.) The first method computed the percentage difference
In contract amounts that cannot be explained by relevant characteristics of the firm, the
contract,or the industry. Ifl. at 14.) The smnd method separately estimatdie
contract amounts to DBEs ambn-DBEs and computethe amount that DBEs would

have received had they been treated like equally situated non-DBIEat 15.)
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Plaintiffs submitted an expert report from Carl Hubbiwat concluded there was
no statistically significant discrimination against DBEs based upon the data in the 2013
2015 Goals Report.SeeAff. of Hannah R. Stein, Ex. CHubbard Rebuttal Report”) at
8-14, July 5, 2013, Docket No. 89.)Hubbard also critiquedhe 20132015 Goals
Report’s reliance on the use of multiple different approaches to ascertain the availability
of DBEs and its measurement of discrimination in both prime and subcontracting
markets instead of solely in subcontracting markets. (Hubbard Rebuttal Repe& )at 5
Hubbard ultimately concludethat a goal of 4.38 perce®BE participation would be
appropriate. (Stein Aff., Ex. D (“Hubbard Supplemental Report”) atll) Myers
responded to Hubbard’s report by running the regressions suggested by Hubbard and
found that it did not decrease the finding of discrimination in MnDOT comract

(Payne Aff., Ex. E (“Myers Rebuttal Report”) at 2-3, 15-24.)

B.  Overconcentration

MnDOT monitors its DBE Program for overconcentration within discreet work
areas. (Payne I3) MnDOT’s Interim Director at the MnDOT Office of Civil Rights
avers that “MnDOT has not determined that overconcentration exists in the type of work
done by Geyer Signal, Inc. . .. If MnD@dund such overconcentration and it reached
level of unduly burdening neBBEs, MnDOT would implement remedial measures per
the federal regulations.” (Tittlaff.  2.)

The State Defendants’ expert,ybts reviewed the areas of work in which

Plaintiffs compete to determine whether overconcentration exists. (Payne Aff., Ex. C
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(“Myersinitial Report”).) Myers began by examining four different industry definitions
that could fit Plaintiffs’ type of work, since no single North American Industry
Classificdion System (NAIG) code applies to what Plaintiffself-define as Geyer
Signals’ type of work. WMyers Initial Report at 911.) Myers then conducted a
disproportionalitystatistical comparison, explaining that “overconcentration of DBEs in a
sub-industryrequires that there be a disproportionate representation of DBEs in the sub
industry relative to the overall industry. A disproportionate representation occurs when
the disproportionately ratio exceeds oneld. @t 14.) Based on this statistical study
Myers concluded that “given the relativelsmall disproportionality ratios and the
abundance of disproportionality ratios that are less than one . . . there is no consistent
evidence of overconcentration in the [four industry areas sampiegdhich MnDOT
contracts.” [d. at 16.)

Plaintiffs’ expert Hubbard opineithat overconcentration does exist in the areas of
traffic control and trucking. (Hubbard Supplemental Report&j) 2Hubbardanalyzed
overconcentratiobbased upon a list afevenfirms supplied byPlaintiffs, which Plaintiffs
believe to be in the same construction fiedd GeyerSignal (Id. at 4.) Hubbard
concluded thamore DBESs(two of the sevenor 28.6 percentare working inPlaintiffs’
area of work thann other construction fields(ld.) Additionally, Hubbard concluded
that DBE businesses in the traffic control area of work receive 37 percent of the contract
dollars awarded to firms in the traffic control markdd. &t 5.) Hubbard also found that
the percentage of contracts awarded to DBE firms in the traffic control market was 23.6

percent, which exceeded the overall 20.9 percent of contracts awarded to DBE
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subcontractors in MNnDOT constructi@s a whole. Id. at 6.) Furthermore, Hubbard
opined that traffic control work makesip 3.2 percentof MnDOT dollars that are
subcontracted, but makes up 8.8 peradribtal DBE subcontracting dollars, suggesting
overconcentration.|d. at 6.)

With respect to Hubbard’'s descriptiasf the relevant market for measuring
overconcentration, Myers explained that the NAICs codes he used in his analysis were
the very codes reported by Gey®ignal and his seHdentified competitors. (Myers
Rebuttal Report at 25.) Myers further explained:

Professor Hubbard claims that certain firms, such as electrical contractors,
do not compete in the work zone, traffic safety and signaling industry.
And, it is certainly possible that certain firms on the list used to produce
industry definitions 44 have not previously undertaken such work. This
does not mean that such firms are unable to perform such work, nor is it
true that such firms are not in competition with firms engaged in work zone
traffic safety and signaling work. There is a reason that there is no NAICs
code for the work zone traffic safety and signaling industryndmstry that

has two large and growing membership organizations: participants in this
industry often perform other, related work, including electrical work and
rental services of traffic safety devices. To exclude firms in the same
formally recognized census industry codesin an analysis of
concentration in an industry is to conclude incorrectly that the pool of
potential competitors is limited to firms that have previoustgartaken
public sector (MnDOT) work zone traffic and safety signaling work. It
excludesfirms that have or could have competedphnivate sector work

zone and traffic safety and signaling work and it excludes firms that may
wish to compete in this type of work in the future.

(Id. (emphases in original).)

.  GEYER SIGNAL
Geyer Signals a familyowned traffic control company that was founded and is

majority owned by Kevin Kissner, a white male. (Aff. of Kevin Kissner {1 1, 3, July 5,
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2013, Docket No. 96.) The traffic control work performed by Gejignal involves
“setting up and maintaining temporary traffic redirection during road construction,” by,
among other methogdsetting up signs, guardrails, and markingsl. { 5.) GeyeSignal
gualifies as small business within the meaning of the Small Business Act, as it earns less
than $14 million in annual receiptsld(f 4); see alsdl3 C.F.R. § 121.201 (setting the
maximum annual receipts for small “highway, street, and bridge construction” businesses
at $33.5 million and “all other specialty trade contractors” at $14 millidxdditionally,
Kissner’'s personal net worth is below the $1.32 million threshold for DBE owners.
(Kissner Aff. { 4);see alsal9 C.F.R. § 26.67(a)(2)(i).

Geyer Signabids annually on approximately 1000 projects. (Aff. of Richard L.
Varco, Jr., Ex. Bf7:59, June 14, 2013, Docket No. 83.) Plaintiffs claim that as a result
of the DBE Program Geyeignalhas lost bids it otherwise would have obtained as th
low bidder, due to the prime contractothoicesto use a more expens\DBE instead.
(Kissner Aff. §6.) Specifically, Plaintiffs allege that they have lost thirteen bids over the
last four years due to operation of the DBE Prograld., Ex. A at 78.) Plaintiffs also
claim that “[o]ne of the largest (but almost impossible to quantify) types of damages
Geyer has suffered as a result of the DBE Program” is that Plaintiffsredueed the
amount of Geyer Signal’bids “across the board on all projects subject to the DBE
Program so that general contractors have a better argument that they do not have to
accept a higher DBE bid” because Geyer Signal's bid “is low enough that it would be
‘unreasonable’ for the general contractor to have to use the higher DBE lidy §.)

Kissner admits that “this type of damage is almost impossible to quantify” and thus he
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has “not tried to quantify it in this case.ld( Additionally, Kissner avers that “I know

that some general contractors have not even bothered to solicit Geyer for work on some
projects because they knew that they had to use a DBE to satisfy the ‘good faith effort’
requirements. As with Geyer’s reduced bid price damages, this type of damages is [sic]
very real, but almost impossible to identify or quantifyld. § 9.

With respect to overconcentration and how it impacts G&ygmal specifically,
MnDOT’s expertMyers examined undue burden (because federal regulations indicate
that overconcentration does not exist unless an “undue burdplatesd on no/DBES in
the specific market). Firsilyers noted that because MnDOT does not often set contract
goals on projects involving $500,000 or less, there are ample opportunities fOBE®N
that are situated in these lower overhead fields of construction to Mgerg Initial
Report at 16.) These types of bids constitute about 14 percent of Plaintiffs’ lnidat (
16-17.) Myers also found that “[t]he bid success rates for DBEs aneDitifs are about
the same” on projects with goaldd.(at 1819.) ThereforeMyers concluded that “even
if one were to argue that the decline in bid success rates fdDBEBS in the presence of
the DBEGoals program reflects a burden shared by-DBEs the burden can be
justified by the equalization of the bid success rates between DBEs amBi®1 (d.

at 18.) With respect to Plaintiffs’ bids specificaliyers found that

% The Defendants have collectively brought a motion in limine to exclude this portion
(paragraphs 8 and 9) of Kissner’s affidavit discussing the damages he leasdsurffthis case,
on the basis that these damages were not included in Plaintiffs’ Rule 26 uisslasnd also
contradict Kissner's deposition testimonyJoint Mot. in Limine, July 19, 2013, Docket No.
101.) Becauseconsideration othis additionalevidencedoes not aéir the Court’s analysis of
Defendants’ motions for summary judgment, the Court will deny the motion in limimeais
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Geyer's bid success rates are higher than DBE success rates. These
differences are all statistically significant. When comparing Geyer’s bid
success rates to DBE bid success rates for contracts with no goals, one finds
once again that Gey¢rns not disfavored and does not face a lower success
rate for these contracts than that faced by DBEs. Indeed, comparing Geyer
to other norfDBEs in the market, Geyer's success rates tend to be
considerably higher than the norm.

(Id. at 20.)

IV. PROCEDURAL HISTORY

Plaintiffs filed an amended complaint on February 17, 2011, alleging that the DBE
Program and/or how it is implemented by MnDOT is unconstitutional under the Equal
Protection Clauses of the Fifth and Fourteenth AmendngBeeAm. Compl., Feb. 17,
2011, Docket No. 4.) Specifically, Plaintiffs allege that there is insufficient evidence of a
compelling government interest to support a race based program for DBE use in the fields
of traffic control or landscaping.ld. § 37.) Additionally, Plaintiffs allege that the DBE
Program is not narrowly tailored because it (1) treats the construction industry as
monolithic, leading to an overconcentration of DBE participation in the areas of traffic
signal and landscaping work; (2) allows recipients to set contract goals; and (3) sets goals
based on the number of DBEs there are, not the amount of work those DBEs can actually
perform. (d. 11 3841.) Plaintiffs also allege that the DBE Program is unconstitutionally
vague because it allows prime contractors to use bids from DBEs that are higher than the
bids of noRDBES, provided the increase in price is not unreasonable, without defining

what increased costs are “reasonabléd’ § 43.)
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In the amended complaint Plaintiffs seek injunctive and declaratory relief,
prohibiting the State Defendants from enforcing the DBE Program or requiring them to
administer the Program propedyd declaring that the Program, as administered by State
Defendants, or on its face, violates the Equal Protection Clauses and is void for
vagueness. Plaintiffs also seeks attorneys’ fees and damages under 42 U.S.C. 88 1981,
1983, and 2000(d), alleging that the State Defendants “have excluded Plaintiffs from
participation in, denied Plaintiffs benefits of, and subjected Plaintiffs to discrimination
under a program receiving federal financial assistance, on the grounds of Kevin Kissner’s
race.” (Am. Compl. 1Y 52-53.)

After the amended complaint was filed, the Federal Defendants brought a motion
to intervene as a matter of right, due to their interest in the challenged federal regulations
which are the subject of Plaintiffs claims. (Mot. to Intervene, Apr. 25, 2011, Docket No.
17.) United States Magistrate Judge Uedrisbois granted the Federal Defendants’
motion. (Order, May 11, 2011, Docket No. 21.) The Federal Defendants move for
summary judgment, and the State Defendants move to dismiss or in the alternative for

summary judgment on all of Plaintiffs’ claims.

ANALYSIS
l. STANDARD OF REVIEW
Summary judgment is appropriate where there are no genuine issues of material
fact and the moving party can demonstrate that it is entitled to judgment as a matter of

law. Fed. R. Civ. P. 56(a). A fact is material if it might affect the outcome of the su
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and a dispute is genuine if the evidence is such that it could lead a reasonable jury to
return a verdict for either partyAnderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). A court considering a motion for summary judgment must view the facts in the
light most favorable to the nemoving party and give that party the benefit of all
reasonable inferences to be drawn from those fadétsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986). Summary judgment is appropifiatiee
nonmoving party “fails to make a showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will bear the burden of
proof at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). “To defeat a motion

for summary judgment, a party may not rest upon allegations, but must produce probative
evidence sufficient to demonstrate a genuine issue [of material fact] for Dal&nport

v. Univ. of Ark. Bd. of Trs553 F.3d 1110, 1113 {8Cir. 2009) (citingAnderson 477

U.S. at 247-49).

. CONSTITUTIONAL CLAIMS

The heart of Plaintiffs’ claims in this case is that the DBE Program and MnDOT'’s
implementatiorof it are unconstitutional because the impact of curing discrimination in
the constructionindustry is overconcentrated in particular sstbegories of work.
Because DBEs are, by definition, small businesses, Plaintiffs contend that they “simply
cannot perform the vast majority of the types of work required for feddtaitjed
MnDOT projectqtypically, enormous highway or transit projects)” because they lack the

financial resources and expensive equipment necessary to conduct such work. (PIs.’
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Mem. in Opp’nto Fed. Defs.” Mot. for Summ. J. at 2, July 5, 2013, Docket No. 88.)
Specifically, Raintiffs argue

As a result, DBEs only compete in certain small areas of MnDOT work,

such as traffic control, trucking, and supplput the DBE goals that prime

contractors must meet are spread out over the entire contract. Prime

contractors are forced to disproportionately use DBEs in those small areas

of work. NonrDBEs in those areas of work (such as Geyer) are forced to

bear the entire burden of “correcting discrimination”, while the vast

majority of nonDBEs in MnDOT contracting have essentially n&b

competition.

(Id.) Plaintiffs therefore argue that the DBE Program is not narrowly tailored “because it
means that any DBE goals are only being met through a few areas of work on
construction projects- burdening nofDBEs in those sectors and not alleviating any
problems in other sectors.Id( at 32.)

Plaintiffs bring two facial challenges to thtederal DBE Program Plaintiffs
allege that the DBE Program is facially unconstitutional because it is “fatally prone to
overconcentration” where DBE goals are met disproportionately in areas of work that
require little overhead and capitalld.(at 2.) Second, Plaintiffs allege that the DBE
Program is unconstitutionally vague because it requires prime contractors to accept DBE
bids even if the DBE bids are higher than those fromDBE&S, providedhe increased
cost is “reasonable” without defining a reasonable increase in cost.

Plaintiffs also bring three empplied challenges based on MnDOT's
implementation of the Program. First, Plaintiffs contend that MnDOT has

unconstitutionally applied the DBE Prograto its contracting because there is no

evidence of discriminatioragainst DBEsin government contracting in Minnesota.
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Second, they contend th&nDOT has set impermissibly high goals for DBE
participation. Finally, Plaintiffs argue that to the extent the federal Program allows
MnDOT to correct for overconcentration, it has failed to do so, rendering its

implementation of the Program unconstitutional.

A. Strict Scrutiny

The parties do not dispute that strict scrutiny applies to the Court’s evaluation of
the DBE Program, whether the challenge is faciasapplied. Strict scrutiny applies to
the Program “because the statute employs alvased rebuttable presumption to define
th[e] class of beneficiaries and authorizes the use ofa@escious remedial measures.”
Sherbrooke Turf, Inc. v. Minn. Dep’t of Transp45 F.3d 964, 969 {8Cir. 2003) (citing
Adarand Constructors, Inc. v. Pena515 U.S. 200, 2123 (1995))" Under strict
scrutiny, a“statute’s racébased measures ‘are constitutional only if they are narrowly
tailored to further compelling governmental interestsd’ (quotingGrutter v. Bollinger

539 U.S. 306, 326 (2003)).

B. Facial Challenge Based on Overconcentration
In order to prevail on a facial challenge to a statute, “the challenger must establish
that no set of circumstances exists under which the [Program] would be véintéd

States v. Salernat81 U.S. 739, 745 (1987). It is insufficient to render a statute wholly

* The DBE Program also contains a gender conscious provision, a classification tha
would be subject to intermediate scrutir§ee Nguyen v. [.N,&33 U.S. 53, 60 (20013ee also
Duckworth v. St. Louis Metro. Police Depa91 F.3d 401, 408" Cir. 2007) Because race is
also used by the DBE Program, however, the Program must ultimately meetcsttictys and
the Courttherefore analyzes the entire Program for its compliaiitestrict scrutiny.
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invalid for a challenger to demonstrate that the statute in question “might operate
unconstitutionally under some conceivable set of circumstancekl’; see also
Sherbrooke Turf, In¢.345 F.3d at 971 (“Appellants’ facial challenge to the DBE
program requires us to look carefully at DOT’s regulations to determine whether they
may be constitutionally applied undany set of factual circumstances.” (emphasis in
original)). Facial challenges are disfavored because, among other reasons, sush claim
“run contrary to the fundamental principle of judicial restraint that courts should neither
anticipate aguestion of constitutional law in advance of the necessity of deciding it nor
formulate a rule of constitutional law broader than is required by the precise facts to
which it is to be applied” and “threaten to short circuit the democratic process by
preventing laws embodying the will of the people from being implemented in a manner
consistent with the Constitution.Wash. State Grange v. Wash. State Republican Party
552 U.S. 442, 4581 (2008) (internal quotation marks omitted). Plaintiffs bear the
“ultimate burden to provéhat the DBE program is unconstitutionalSherbrooke Turf,

Inc., 345 F.3d at 970.

1. Compelling Government Interest
Under strictscrutiny review, “the government must first articulate a legislative
goal that is properly considered a compelling government interddt.’at 969. The
Eighth Circuit has held that “the federal government has a compelling interest in not
perpetuatinghe effects of racial discrimination in its own distribution of federal funds

and in remediating the effects of past discrimination in the government contracting
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markets created by its disbursements.ltl. (quoting Adarand Constructors, Inc. v.
Slater, 228 F.3d 1147, 1165 (ICir. 2000));see also W. States Paving Co. v. Wash.
State Dep't of Transp407 F.3d 983, 991 {9Cir. 2005) (“The federal government has a
compelling interest in ensuring that its funding is not distributed in a manner that
perpetates the effects of either public or private discrimination within the transportation
contracting industry.” (citingCity of Richmond v. J.A. Croson Cd88 U.S. 469, 492
(1989)). Plaintiffs do not dispute that remedying discrimination in federal etaipn
contracting is a compelling government interest. Therefore, the Court concludes that
Defendants have articulated a compelling interest underlying enactmehe ddBE
Program.

Second, the government “must demonstrate a ‘strong basis in the aeviden
supporting its conclusion that rabased remedial action was necessary to further” the
compelling interest.Sherbrooke Turf, Inc345 F.3d at 96%ee also Wygant v. Jackson
Bd. of Educ.476 U.S. 267, 277 (1986). In assessing the evidence offered in support of a
finding of discrimination the Court considers “both direct and circumstantial evidence,
including postenactment evidence introduced by defendants as wétleasvidence in
the legislative history itself.”Adarand Constructors, Inc228 F.3d at 1166. The party
challenging the constitutionality of the DBE Program bears the burden of demonstrating
that the government’s evidence did not supporinérence of prior discriminationid.

(citing Concrete Wdks of Co., Inc. v. City & Cnty. of Denyeé6 F.3d 1513, 1522 (10

Cir. 1994)).
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Plaintiffs argue that the evidence relied upon by Congress in reauthorizing the
DBE Program contains evidence of discrimination facing BBt has “nothing to do
with any discrimination in actual contracting” such as discrimination in lending. (PIs.’
Mem. in Opp'n to Fed. Defs.” Mot. for Summ. J. at 26 (emphases omitted).)
Additionally, Plaintiffs generally critique the expert reports, studies, and evidence from
the Congressional record produced by the Federal Defendants, explaining:

It should be noted that the evidence the federal government has produced to

support the DBE program is extremely flawed. The federal government

inundates the court and opposing parties with hundreds of studies from
different areas of the country (the vast majority of which rebsolutely

nothing to do with Minnesota). Any examination of these studies shows

that they are by and large shoddily done [and] replete with . . . poor

scientific method . . . .

(Id. at 31 n.18emphasis in original) But Plaintiffs donot raise any specific issues with
respect to Federal Defendants’ proffered evidence of discrimination, noting that “no party
(including Plaintiffs herein) [could] ever afford to retain an expert to analyze all these
studies, which each tend to be hundreds of pages long, and find all of the flaiys.” (

The Court concludes that neither of Plaintiffs’ contentions est&slishat
Congress lacked a substantial basis in the evidence to support its conclusion that race
based remedial action was necessary to address discrimination in public construction
contracting. Plaintiffs’ argument that Congress found multiple forms of discrimination
against minority and womerowned business does not show that Congress failed to also
find that such businesses specifically face discrimination in public contracting, or that

such discrimination is not relevant to the effect that discrimination has on public

contracting. (SeeBraniff Decl., Ex. A at B-45); see also Adarand Constructors, Inc.

-27 -



228 F.3d at 11736 (finding evidence relevant to Congressional enactment of a DBE
Program to include “that both rabased barriers to entry and the ongoing -fzased
impediments to success faced by minority subcontracting enterprises . . . are caused either
by continuing discrimination or the lingering effects of past discrimination on the
relevant market”).Adarand Constructors, Indurther explained that

the evidence presented by the government in the present case demonstrates

the existence of two kinds of discriminatory barriers to minority

subcontracting enterprisdsyth of which show a strong link between racial

disparities in the federal government’s disbursemehtpublic funds for
construction contracts and the channeling of those funds due to private
discrimination. The first discriminatory barriers are to the formation of
gualified minority subcontracting enterprises due to private discrimination,
precluding from the outset competition for public construction contracts by
minority enterprises. The second discriminatory barriers are to fair
competition between minority and naomnority subcontracting enterprises,

again due to private discrimination, precluding existing minority firms from

effectively competing for public construction contracts.

228 F.3d at 11668 (emphasis added) Accordingly, the Court finds that Congress’
consideration of discriminatory barriers to entry for DBEs as well as discrimination in
existing public contracting establish a strong basis in the evidence for reauthorization of
the DBE Program.

Additionally, Plaintiffs’ general critique of the methodology of the studies relied
upon is similarly insufficient to demonstrate that Congress lacked a substantial basis in
the evidence. See Adarand Constructors, In@28 F.3d at 1175 (rejecting Plaintiffs’
“characterization of various congressional reports and findings as conclusory and its

highly general criticism of the methodology of numerous ‘disparity studies’ cited by the

government and its amici curiae as supplemental evidence of discrimipat®milarly,
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the Eighth Circuit has already rejected Plaintifsyument that Congress was required to

find specific evidence of discrimination in Minnesota in order to enact the national
Program. SeeSherbrooke Turf, Inc.345 F.3d at970-71(“If Congress or thdederal

agency acted for a proper purpose and with a strong basis in the evidence, the program
has the requisite compelling government interest nationwide, even if the evidemoe did
come from or apply to every State or locale in the Nation. Thus, we reject appellants’
contention that their facial challenges to the DBE Program must be upheld unless the
record before Congress included strong evidence of race discrimination in construction
contractingn Minnesota and Nebraska’ (emphasis in original)).

Finally, despite their apparent disagreement with the evidence presentbd by
Federal Defendants and that considered by Congress, Plaintiffs have “failed to present
affirmative evidence that no remedial action was necessary because romorég
small businesses enjoy ndliscriminatory access to and participation in highway
contracts. Thus, they failed to meet their ultimate burden to prove that the DBE program
Is unconstitutional on this ground.ld. at 970 Therefore, the Court concludes that
Plaintiffs have not metheir burden of raising a genuine issue of material fact as to
whether the government met its evidentiary burden in reauthorizendpBE Program,
and summary judgment in favor of the Federal Defents with respect to the

government’s compelling interest is appropriate.
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2. Narrowly Tailored

Courts examine several factors in determining whetheraganscious remedies
are narrowly tailored, including “the necessity for the relief and the efficacy of alternative
remedies; the flexibility and duration of the relief, including the availability of waiver
provisions; the relationship of the numerical goals to the relevant labor market; and the
impact of the relief on the rights of third partiesUnited States v. Paradiset80 U.S.
149, 171 (1987). Numerous federal courts have already concluded that the DBE Program
is narrowly tailored, finding that the Program “place[s] strong emphasis on the use of
raceneutral means to increase minority business participation in government
contracting,” offers “substantial flexibility” to states implementing fegram ties
goals for DBE participation to the relevant labor markets through its flexible goal setting
processes, and minimizes its rdmsed nature by directing its benefits “at all small
businesses owned and controlled by the socially and economically disadvantaggek”
Sherbrooke Turf, In¢.345 F.3d at 97¥3 (internal quotation marks omitted)/. States
Paving Co, 407 F.3dat 995 (“Overall, [the DBEProgram] possess|es] all the features of
a narrowly tailored remedial program: Race conscious remedies are used only when race
neutral means prove ineffective, these regmescious measures are employed in a
flexible manner and for a limited duration, atihe program is tied to the labor market in
each State and is designed to minimize the burden ommitmorities.”); Adarand

Constructors, Inc.228 F.3d at 1177-87.
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Plaintiffs do notdispute the various aspects of the DBE Program that courts have
previousy found to demonstrate narrow tailoring. Instead, Plaingéiffpue onlythat the
DBE Program is not narrowly tailored on its face because

If the recipients use overall industry participation of minoritiesetbgoals,

yet limit actual DBE participatiomo only defined small business that are

limited in the work they can perform, there is no way to avoid

overconcentration of DBE participation in a few, limited areas of MNDOT

work. . . .

Small business simply cannot and will never be able to perform most of the

types of work needed or work on the scale necessary for large highway

projects. If they had the capital to do it, they would not be small

businesses. Therefore, the DBE program will always be overconcentrated.
(Pls.” Mem. in Opp’n to Fed. Defs.” Mot. for Summ. J. at 33, 3To prevail on this
facial challenge, Plaintiffs must establish that the overconcentration it identifies is
unconstitutional and that there are no circumstances under which the DBE Program could
be operated without overconcentration. The Court will assume, without deciding, that
some types of overconcentration could violate the Equal Protection Clause, because
Plaintiffs’ claim fails on the basis that there are circumstances under which the DBE
Program could be operated without overconcentration.

First, Plaintiffsfail to establish that Progragoals will always be fulfilled in a
manner that creates overconcentration, because they misapptieberadure of the goal
setting mandated by the DBE PrograrRlaintiffs seem to believe that recipients of
federal fundsset goals for DBE participation based on “overall industry participation of

minorities” and then limit achievement of the goals to DBE entitiSge (dat 33.) B

recipientsactuallyset gals for DBE participation “based on demonstrable evidence of
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the availability of ready, willing and able DBEs relative to all businesses ready, willing
and able to participate on . . . D@§sisted contracts.” 49 C.F.R. § 26.45(b). The
recipient’'s goal rast reflect its “determination of the level of DBE participation you
would expect absent the effects of discriminatioid. Because recipient's goals are
based on the availability of DBEs in a local market it is unsurprising, and indeed, a
requirement of the Progranhat those goals be met with DBE participatiorherefore,

the DBE Programmecessarilytakes into accountvhen determining goalshat there are
certain types of work that DBEs may never be able to perform because of the capital
requiremets. In other words, if there is a type of work that no DBE can perform, there
will be no “demonstrable evidence of the availability of ready, willing and able DBES” in
that type of work and those naxistent DBEs will not be factored into “the level of
DBE participation” that a locality would expect absent the effects of discrimination. 49
C.F.R. § 26.45(b).

Second, even if the DBE Program could have the incidental effect of
overconcentration in particular areasor example if fitty DBEs in a give locality are
distributed equally across ten different types of construction work, but all of a state’s
DBE contracts are received by five of those DBEs concentrated in one type cf thark
DBE Program facially provides ample mechanisms for a recipient of federal funds to
address such a problem. First, a recipient retains substantial flexibility in setting
individual contract goals and specifically may consider “the type of work involved, the

location of the work, and the availability of DBEs for the work of the particular contract.”

-32-



49 C.F.R. § 26.51(e)(2).If overconcentration presents itself as a problem a recipient can
alter contract goals to focus less on contracts that require work in an already
overconcentrated area and instead involve other types of work where overconcentration
of DBEs is not present. The federal regulations also require contractors to engage in
good faith efforts which require “breakimgit the contract worktemsinto economically
feasible units to facilitate DBE patrticipation.” 49 C.F.R., pt. 26, App. A, IV. Therefore
the regulations anticipate the possible issue identified by Plaintiffs and require prime
contractors to subdivide projects that would otherwise typically require more capital or
equipment than a single DBE can acquitelditionally, recipients may obtain waivers of
the DBE Program’s provisions pertaining to overall goals, contract goals, or good faith
efforts, if, for example, local conditions of overconcentration threaten operation of the
Program. See49 CF.R. § 26.15(b); 4ee alsaSecond Decl. of Andrew Braniff, Ex. A
1 8, July 19, 2013, Docket No. 100).

With respect to overconcentration specifically, the federal regulations provide that

recipients may use “incentives, technical assistance, business development programs,

® Plaintiffs also cite 49 C.F.R. 86.45(h) which provides that recipients of federal
transportation funds are not allowed to subdivide their annual goals into “gpegfic goals”
but rather must “provide for participatidoy all certified DBES” as evidence that the DBE
Program leads to overconcentration. Plaintiffs interpret this provision to mdarecth@ents
cannot set specific goals for areas of the constructidasiry. However, other courts have
interpreted this provision to mean that recipients cannot apportion its DBE goad) alifferent
minority groups (such as requiring 5% of contracts to be awarded to DBEs controBdachy
Americans 3% by Hispanic Amecans, etceteja See W. States Paving Cd407 F.3dat 990.
Therefore, the provision does nappear toprohibit recipients from identifyg particular
overconcentrated areas and remedying overconcentration in those areas. Ev@nonisien
operaeéd as Plaintiffs suggest, however, that provision, like many other aspects of Ehe DB
Program, is subject to waivand does not affect a recipient’s ability to tailor specific contract
goals to combat overconcentratioffSeeSecond Decl. of Andrew BramifEx. A 8, July 19,
2013, Docket No. 100.)
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mentorprotégé programs, and other appropriate measures designed to assist DBES in
performing work outside of the specific field in which [the recipient] has determined that
nonDBEs are unduly burdened.” 49 C.F.R. § 26.33(b). All of these measures could be
used by recipients to shift DBEs from areas in which they are overconcentrated to other
areas of work. Because the DBE Program provides numerous avenues for recipients of
federal funds to combat overconcentration, the Court concltidasPlaintiffs’ facial
challenge to the Program fails, and will grant the Federal Defendants’ motion for

summary judgment.

C. Unconstitutionally Vague

Plaintiffs argue that the DBE Program is facially unconstitutionally vague because
it does not define “reasonable” for purposesmbien a prime contractor is entitled to
reject a DBES’ bid on the basis of price alor&ee49 C.F.R., pt. 26, App. A, IV, 2]
(“Prime contractors are not, however, required to accept higher quotes from DBEs if the
price difference is excessive or unreasonable.”). “A statute is unconstitutional for
vagueness if it fails to provide adequate notice of the proscribed conduct or lends itself to
arbitrary enforcement.” United States v. Tebea@13 F.3d 955, 961 {BCir. 2013)
(alteration and internal quotation marks omitted).

Plaintiffs cannot maintain a facial challenge against the DBE Program for
vagueness, as their mstitutioral challenges to the Program are not based in the First
Amendment. “It is well established that vagueness challenges to statutes which do not

involve First Amendment freedoms must be examined in the light of the facts of the case

-34 -



at hand.” United States v. Mazurid19 U.S. 544, 550 (1975). In such cases, courts must
judge the statute “on an-applied basis.” Maynard v. Cartwright 486 U.S. 356, 361
(1988). Therefore, the Eighth Circuit has held that courts need not consider facial
vagueness challenges based upon constitutional grounds other than the First Amendment.
SeeGallagher v. City of Clayton699 F.3d 1013, 10222 (8" Cir. 2012) (“Because
Gallagher concedes he is only asserting a facial challenge to the Ordinance, his claim, the
City Manage’s discretion renders the Ordinance void for vagueness on due process
grounds, is not properly before this court.”). Consequently, the Court will grant Federal
Defendants’ motion for summary judgment with respect to Plaintiffs’ facial claim for

vagueness.

D.  As-Applied Challenge$

Plaintiffs bring three aapplied challenges against MNDOT’s implementation of
the federal DBE Program, alleging that MNnDOT has failed to support its implementation
of the Program with evidence of discrimination in its contracseds inappropriate goals
for DBE patrticipation, and has failed to respond to overconcentration in the traffic control

industry.

® The Court notes that the State Defendants filed a motion to dismiss or, in thatiake
a motion for summary judgment. Because discovery has been compiet&tate Defendants
rely heavily on documents not included in the Amended Complaimd, Plaintiffs have
responded as if the motion was one for summary judgrtieatCourt considers the motion as
one for summary judgmeniSeeFed. R. Civ. P. 12(d)‘lIf, on a motion under Rule 12(b)(6) or
12(c), matters outside the pleadings are presented to and not excluded by tthiheonotion
must be treated as one for summary judgment under RuleAi6parties must be given a
reasonable opportunity to presentthé material that is pertinent to the motion.”).
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1. Failure to Find Evidence of Discrimination

In Sherbrooke Turf, Incthe Eighth Circuit analyzed the existence of evidence of
discrimination in Minnesota to determine whether MnDOT’s implementation of the
federal DBE Program was narrowly tailored. 345 F.3d at 971 (“[T]Jo be narrowly
tailored, anational program must be limited to those parts of the country where its race
based masures are demonstrably needed. To the extent the federal government
delegates this tailoring function, a State’s implementation becomes critically relevant to a
reviewing court’s strict scrutiny.(emphasis in original) To show that a state has
violated the narrow tailoring requirement of the Program, a challenger must demonstrate
that “better data was available” and the recipient of federal funds “was otherwise
unreasonable in undertaking [its] thorough analysis and in relying on its residtsat
973.

Plaintiffs’ expert Hubbard critiques the statistical methods used and conclusions
drawn by Myers in finding that discrimination against DBEs exists in MnDOT
contracting sufficient to support operation of the DBE Program. Additionally, Hubbard
critiques the measures of DBE availability employed by Myers and the fact that he
measuredliscrimination in both prime and subcontracting markets, instead of solely in
subcontracting markets.

The Court finds that these disputes with MNnDOT’s conclusion that discrimination
exists in public contracting are insufficient to establish that MNnDOT’s implementation of
the DBE Program is not narrowly tailored. First, it is insufficient to show that “data was

susceptible to multiple interpretations,” instead, plaintiffs must “present affirmative
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evidence that no remedial action was necessary because mownigyg small businesses
enjoy nondiscriminatory access to and participation in highway contracérbrooke

Turf, Inc, 345 F.3d at 970. Here, although Hubbard disagrees with Myses and
interpretation of various statistical methods, he has not presented affirmative evidence
upon which the Court could conclude that no discrimination exists in Minnesota’s public
contracting.

As for the measures of availability and Myers’ measurement of discrimination in
both prime and subcontracting markets, both of these practices are included in the federal
regulationsas part of the mechanisms for goal settingee49 C.F.R. 8§ 28!5(a)(1)
(“['Y]ou must set aroverall goal for DBE participation in your DO-&ssisted contracts.”
(emphasis addelj)N. Contracting, Inc. v. lllinois473 F.3d 715, 723 {7Cir. 2007)
(noting that under the federal regulations “[iJt would make little sense to separate prime
contractor and subcontractor availability as suggested by NCI when DBEs will also
compete for prime contracts and any success will be refleict the recipient’s
calculation of success in meeting the overall goal’). Because these factors are part of the
federal regulations defining state gsattingthat the Eighth Circuit has already approved
in assessing MnDOT’s compliance with narrow tailoring Sherbrooke Turfthese
criticisms do not establish that MNnDOT has violated the narrow tailoring requirement.
See Sherbrook Ty 345 F.3d at 973 (finding that Minnesota had made sufficient findings
of discrimination under federal regulations requiring almost identical goal setting
methods as those critiqued hereAdditionally, these criticism fail to establish that

MnDOT was “unreasonable in undertaking [its] thorough analysis and relying on its
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results,”id., and consequently do not show lack of narrow tailoring. Accordingly, the
Court will grant the State Defendants’ motion for summary judgment with respect to this

claim.

2. Inappropriate Goal Setting

Plaintiffs next challenge the aspirational goals MnDOT has set for DBE
performancebetween 2009 and 201%As aninitial matter, the State Defendants argue
that challenges to any goals that existed prior to the present goals in effect from 2013
2015 are moot. This is so, the State Defendants argue, because they are entitled to
sovereign immunity and therefore the only relief Plaintdés obtain under § 1983 is
prospective injunctive relief and declaratory reli&ee Fond du Lac Band of Chippewa
Indians v. Carlson68 F.3d 253, 25%38" Cir. 1995)(“[S]uits may be brought in federal
court against state officials in their official capacities for prospective injunctive relief to
prevent future violations of federal law(€iting Ex parte Young209 U.S. 123 (1908))
Consequentlythey argueany claims based on prior goals that are no longer in effect can
result in no relief and are therefore mdot.

“Under Article Ill of the Constitution, federal court jurisdiction is limited to cases

and controversies.” Americans United for Separation of Church & State v. Prison

" The State Defendants also argue that Plaintiffs failed to adequately raisegewtien
MnDOT’s 20132015 goals in its amended complaint, and therefore those goals arepety
before the Courin the present motion for summary judgment. The Court finds that, although
not a model of clarity, the amended complaint contains sufficient allegations talantie
challenges it now explicitly raises against the 28035 goals. %ee e.g, Am. Compl. T 26
(referencing MnDOT's goals generally and alleging “[u]pon information atidfpthese goals
are not supported by studies showing that they are tailored to remedy discamioatihe
project in question”).)
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Fellowship Ministries, In¢.509 F.3d 406, 420 {8Cir. 2007). If the controversy does
not exist “througbut the litigation” the case is moot, and the Court lacks jurisdiction to
decide the merits of the caséd. at 421. “Voluntary cessation of challenged conduct
moots a case . . . only if it @bsolutely clear that the alleged wrongful behavior could
not reasonably be expected to recukdarand Constructors, Inc. v. Slajé&28 U.S. 216,

222 (2000) (emphasis in original) (internal quotation marks omitted). But, where “it can
be said with assurandbat there is no reasonable expectation that the alleged violation
will recur, and . . . interim relief or events have completely and irrevocably eradicated the
effects of the alleged violation” then claims based on the violation are ngiot.ouis

Fire Fighters Ass’n Int’l Ass’n of Fire Fighters Local 73 v. City of St. Lo8&F.3d 323,

329 (8" Cir. 1996) (internal quotation marks omitted).

Here, the Court finds that the goal setting violations Plaintiffs allege are not the
types of violations that could reasonably be expected to recur. Plaintiffs raise numerous
arguments regarding the data and methodologies used by MnDOT in settingiéts earl
goals. But Plaintiffs do not dispute that every three years MNnDOT conducts an entirely
new analysis of discrimination in the relevant market and establishes new goal
Therefore, disputes over the data collection and calculations used to support goals that are
no longer in effect are moot, because even if the Court found Plaintiffs’ arguments to be
true, Plaintiffs would be entitled to no relief based on such a finding. Accordingly, the
Court will consider only Plaintiffs’ challenges to the 2013-2015 goals.

Plaintiffs raise the same challenges to the 20A85 goals as it does to MnDOT'’s

finding of discrimination— that the goals rely on multiple approaches to ascertain the
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availability of DBEs and rely on a measurement of discrimination that accounts for both
prime and subcontracting markets. Because these challenges, as explained above,
identify only a different interpretation of the data and do not establish that MNDOT was
unreasonable in relying on the outcome of Myers’ studies, Plaintiffs have failed to
demonstrate a material issue of fact related to MnDOT’s narrow tailoring as it relates to

goal setting.

3. Overconcentration

Finally, Plaintiffs argue that MnDOT’s implementation of the DBE Program
violates the Equal Protection Clause because MnDOigs failed to find
overconcentration in the traffic control market and correct for such overconcentration.
Here, again, the Court will assume without deciding that simple overconcentration of
DBE firms in a particular category of work could constitute a constitutional violation,
because Plaintiffs have not shown that MNnDOT’s assessment of no overconcentration
was unreasonable.

MnDOT presented an expert report from Myers that reviewed four different
industries into which Plaintiffsivork falls based on NAIs codeghat firms conducting
traffic controttype work identify themselves by. After conducting a disproportionality
comparison, Myers concluded that there was not statistically significant
overconcentration of DBEs in Plaintiffs’ type of work. Plaintiffs’ expert found that there
is, in fact, overconcentration, but in doing so Hubbard relied upon six other firms that

have previously bid on MnDOT contracts that Plaintiffs believe perform the same type of
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work as GeyefSignal But Plaintiffs have provided no authority for the proposition that

the government must conform its implementation of the DBE Program to every
individual business’ selissessment of what industry group they fall into and what other
businesses are similar. In other words, here, Plaintiffs examined data regarding bids on
MnDOT projects and determined there are six other firms sufficiently alike to Geyer
Signal that they constitute a discrete “type of work” that must be monitored for
overconcentration under the federal regulations.reQuire the State to respond to and
adjust its calculations on account of such a challenge by a single business would place an
impossible burden on the government because an individual business could always make
an argument that some of the other entitiethe work area the government has grouped

it into are not alike. This would require the government to run endless iterations of
overconcentration analyses to satisfy each businesadh&BEs are not being unduly
burdenedn its seltdefined groupwhich would be quite burdensome. Furthermore, as
Plaintiffs’ analysis shows, the addition or subtraction of a single entity from an industry
group of seven entities could arm a plaintiff with sufficient statistics to say “DBEs are
being favored iimmy group.” Because Plaintiffs have not shown that MnDOT'’s reliance

on its overconcentration analysis using NAICodes was unreasonable or that
overconcentration exists in its type of work as defined by MnOtas not established

that MnDOT has violated narrovailoring by failing to identify overconcentration or
failing to address it. Accordingly, the Court will grant the State Defendants’ motion for

summary judgment with respect to this claim.
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. 42 U.S.C. §1981

Plaintiffs alsobring a claimunder 42 U.S.C. § 1981 Section 1981 provides, in
relevant part, that “[a]ll persons within the jurisdiction of the United States shall have the
same right in every State and Territory to make and enforce contracts . . . as is enjoyed by
white citizens.®

To prevail ona 8§ 1981 claim, a plaintiff must show (1) membership in a protected
class; (2) the intent to discriminate on the basis of race on the part of the defendant; and
(3) discrimination interfering with a protected activity (i.e. the making and enforcement
of contracts.” Daniels v. Dillard’s, Inc, 373 F.3d 885, 887 {8Cir. 2004).

The Court need not decide whether these elements have been met because
Plaintiffs’ claim is premised entirely on MnDOT’s actions taken pursuant to the DBE
Program, a federal law. Courts have uniformly held that § 1981 violations apply only to
“nongovernmental discrimination” or actions taken “under color of State |&5eé&42
U.S.C. 8§ 1981(c)see, e.g.Dotson v. Friesa398 F.3d 156, 162 (2d Cir. 2005) (holding
that 8 1981 does not apply to actions taken under color of federal Dawis-Warren
Auctioneers v. FDIC215 F.3d 1159, 1161 (f0Cir. 2000); Davis v. U.S. Dep't of
Justice 204 F.3d 723, 725 {7Cir. 2000) (per curiam).ee v. Hughesl145 F.3d 1272,

1277 (11" Cir. 1998). Because the Court has concluded that Mri®@dtions are in

compliance with the federal DBE Program, its adherence to that Program cannot

8 Despite the statute’s language, § 1981 can also be invoked by white individuals who can
show intentional discrimination on the basis of raBee McDonalds v. Santa Fe Trail Transp.
Co, 427 U.S. 273, 286-87 (1976).
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constitute a basis for a violation of § 1981. Aclogly, the Court grants Defendants’

motions for summary judgment on these claims.

IV. 42 U.S.C. § 2000d

Plaintiffs also bring claims under 42 U.S.C. § 2000d which prohibits
discrimination on the basis of race “under any program or activity receiving Federal
financial assistance. But this statute provides no greater protection than the Equal
Protection Clause.See United States v. Fordjcg05 U.S. 717, 732 n. 7 (1992) (“Our
cases make cleaand the parties do not disagréeat the reach of Title VI's pitection
extends no further than the Fourteenth Amendment.”). Because the Court has already
concluded that Plaintiffs fail to establish a violation of the Equal Protection Clause, it will

also grant Defendants’ motistior summary judgment on the 8 2000d claim.

ORDER

Based on the foregoing, and all the files, records, and proceedings, h&r&mn
HEREBY ORDERED that:

1. Federal Defendarntervenors’ Motion for Summary Judgment [Docket
No. 77] is GRANTED. The claims asserted against them in Plaintiffs’ Amended
Complaint ardDISMISSED with prejudice.

2. State Defendants’ Motion to Dismiss/Motion for Summary Judgment
[Docket No. 80] isGRANTED. The claims asserted against them in Plaintiffs’

Amended ComplairareDISMISSED with prejudice.
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3. Defendants’ Joint Motion in Limine [Docket No. 101] BENIED as
moot.

LET JUDGMENT BE ENTERED ACCORDINGLY.

—

DATED: March 31, 2014 J06u u. (din

at Minneapolis, Minnesota. JOHN R. TUNHEIM
United States District Judge
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