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Former NFL Players: Disabilities, Benefits, and Related
Issues

Summary

Professional football isavery popular sport, and the physical nature of the
game of football is part of its appeal, but, at the same time, playing the game can
exact a physical and mental toll on players. Violent collisions, as well as other
aspects of the sport, can and do cause injuries. Each week during the season, the
National Football League (NFL) releases an injury report that lists, for each team,
playerswho areinjured, thetypeor location of theinjury (for example, “concussion,”
“knee,” or “ribs’), and the players' status for the upcoming game. During the 2007
season, aside from weeks one and eight, at least 10% of NFL playerswereidentified
each week as being injured. Players injuries and current health conditions (for
example, excess weight and sleep apnea) might have long-term consequences for
their health, meaning that today’ s injury might become a chronic health problem or
disability during retirement from the NFL. The issue has received considerable
attention from Congress, including hearings in both chambers.

Through collective bargaining agreement (CBA) negotiations and other
discussions, the NFL and the NFL Players Association (NFLPA) have established a
number of benefits, including retirement benefits (that is, a pension), severance pay,
total and permanent disability benefits, and an annuity program. Some benefits are
availableto all players, while other benefits are avail able only to playerswho played
in the NFL during certain years. Additionally, some benefits have eligibility
requirements. Fundsfor benefitsthat areincluded inthe CBA comefromthe portion
of the league’ stotal revenues that is allocated to the players. Apparently, the NFL
and the NFLPA determine how to fund other benefits.

The NFL and the NFLPA have taken steps to promote the health and safety of
players. Theleague has established several committees, such asthe Mild Traumatic
Brain Injury (MTBI) Committee, and, through NFL Charities, awards grants for
medical and scientific research related to health and safety issues. The NFLPA has
amedical advisor and a performance consultant, and thereis an NFL-NFLPA joint
committee on player safety.

The subject of injuries, disabilities, and benefitsisacomplex one, and there are
avariety of issues surrounding thissubject. For example, it has been argued that the
way compensation is structured within the NFL might induce an individual to play
whileinjured instead of seeking medical treatment. The oldest retired players might
make up a subset with exceptional financial and medical needs, because they (1)
might not have been protected aswell as current playersare; (2) might havereceived
medical carethat, whilethebest avail able at thetime, wasnot aseffective asthecare
available today; and (3) are not eligible for al of the benefits available to current
players. Another issue involves MTBI research and whether multiple concussions
might have long-term effects. The NFLPA proposed three legislative options in
2007. Other possibilities include establishing one or more ombudsman offices or
taking stepsto mitigate the economicrisk of injuriesand disabilities. Thisreport will
be updated as events warrant.
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Former NFL Players: Disabilities, Benefits,
and Related Issues

Introduction?

Professiona football, notably the National Football League (NFL), is the
favorite sport of many in the United States.? Recognized by some as “America’s
most popular spectator sport,” the NFL’s “popularity has never been greater: in the
past 20 years, football has sharply widened its lead over baseball as America's
favorite professional sport, according to a Harris Poll in December [2005]. Fans
choose football over baseball, basketball and auto racing combined....”®* The
popularity of the sport also isreflected in the league’ s major television rights deals,
which are summarized in Table 1.

Table 1. The NFL’s Major Television Rights Contracts,

2006-2013
gk cale | YersCored b | o mgnsrce | A'ggATA
CBS and Fox 2006-2011 $8.0 billion $1.3 billion
NBC 2006-2011 $3.6 billion $600 million
ESPN? 2006-2013 $8.8 hillion $1.1 billion
Tota $20.4 billion $3.0 billion

Source: Sports Business Resource Guide & Fact Book, 2006 (Charlotte, NC: Street and Smith's
Sports Group, 2005), p. E-120.

a. A comparable television rights deal between Major League Baseball and ESPN, for the period
2006-2013, has atotal rights fee of $2.37 hillion and an average annual value of $296 million.
(Sports Business Resource Guide and Fact Book, 2006, 2005, p. E-120.)

Throughout the documents that govern retirement and disability benefits,
“active” playersare distinguished from inactive, or retired, players. In this context,
“active” players generally are those under contract to a club or between teams; the

! This report was prepared at the request of the House Committee on the Judiciary.
2 A list of acronyms used in this report may be found at Appendix D.

® Hoover's, Inc., “National Football League” Dec. 11, 2007, available at
[http://www.lexisnexis.com/]; and Steven L evingston, “ NFL Plays Smash-Mouth Ball When
It Comesto Branding,” Washington Post, Feb. 5, 2006, p. A7.
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term roughly corresponds to the bargaining unit under the CBA. The term “active
player” also can arise in distinguishing among categories of players who are
employed by teams. For example each team is permitted a maximum of 53 players
onitsroster for agame. Thislimited roster comprises an Active list, not exceeding
45, and an Inactive list. However, “active players,” as used generally in this report
extends beyond roster players those players employed while in other categories,
injured reserve, for example.

Active and future players are represented by the NFL Players Association
(NFLPA), whichisthe soleand exclusivebargaining representativefor players.* The
average length of an NFL career isthree and one-half seasons, and the average salary
(which may include other types of compensation; see below for additional
information) is$1.1 million.> Including both vested (i.e., having earned a sufficient
number of “credited seasons’ to qualify for retirement benefits) and nonvested
players, the number of retired (or former) playersis approximately 13,000. Vested
players number approximately 7,900.° Although, under the collective bargaining
agreement (CBA), the NFLPA does not represent former players, it does negotiate
with the NFL for benefits for retired players.’

Playing professiona football can, for some individuals, exact a significant
physical, and, in some cases, mental, toll. Yet, the excitement of big hitsis part of
the attraction of the sport. 1n 2003, ESPN introduced a segment, “Jacked Up,” that
featured the five biggest hits from the weekend’'s games, except for plays that

* National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, Mar. 8, 2006, p. 3. Theterm “future players’ referstoindividuals
who had been previously employed by an NFL team and who are seeking employment with
an NFL team; all rookie players, once they have been selected in the current year’s draft;
and all undrafted rookie players, once they begin negotiations with an NFL team. (Ibid.)

> NFL Players Association, “FAQs: NFL Hopefuls FAQ,” available at
[http://www.nflpa.org/Fags/NFL _Hopeful sFag.aspx] as of Jan. 14, 2008, on file with the
author. The NFL Players A ssociation established anew websitein Mar. 2008, replacing the
original url [http://www.nflpa.org], with this url: [http://mwww.nflplayers.com]. (NFL
Players Association, “Ready, Set, Click! NFLPA to Launch New Website This Month,”
Mar. 6, 2008, avail ableat [ http://www.nflplayers.com/user/content.aspx 2fmid=178&Imid=
443& pid=310&type=n].) Following thischange, some of the NFL PA documents obtained
from the previous website apparently are no longer readily accessible at the new website.
Citationsfor these documentsinclude the date the author accessed and printed the relevant
document. However, some of these documents are pdf documents, which means that the
dates they were accessed viathe previous NFLPA website do not appear on the document.
The citations for this particular group of documents notes the month and year they were
downloaded. Regarding documents obtained from the previouswebsitethat are accessible
at the new website, the current url is provided.

¢ Letter from Eugene Upshaw, Executive Director, NFL Players Association, to Reps. John
Conyers, Jr., Lamar S. Smith, LindaT. Sanchez, and Christopher B. Cannon, Nov. 5, 2007,
p. 8.

" A Supreme Court ruling stated that “the ordinary meaning of ‘employee’ doesnot include
retired workers....” (Allied Chemical & Alkali Workers of America, Local Union No. 1 v.
Pittsburgh Plate Glass Co., Chemical Division, 404 U.S. 157 (1971), at 392.)
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resulted in an injury or a penalty.® Television news broadcasts often carry video
replays of especially hard collisions. Some players achieve renown as “big hitters.”

Despite the popularity of the physical nature of the game, it is balanced by
concern for the players. One sports journalist has written of the game’s violence,
“Playerslivefor it, fansloveit, mediacelebrate it — and all bemoan its devastating
consequences. The brutal collision of bodiesisfootball’slifeblood, and the NFL’s
biggest concern.”®

For the purposes of this report, distinctions are made between injuries,
disabilitiesclassified assuch under the Bert Bell/Pete RozelleNFL Player Retirement
Plan (“retirement plan™), disabilities generally, and chronic health problems. An
injury is damage that occurs to an individua’s body, in this case a professional
football player, such asan abrasion, or asprained ankle, torn muscle, or concussion.
A retirement plan disability isamedical condition that qualifiesasadisability under
the NFL and NFLPA retirement plan. (See below for additional information about
thedifferent typesof disabilitiesfor which benefitsare provided under theretirement
plan.) The term “disability” also may be interpreted more broadly to include any
inability or incapacity. Thus, aretired player who isincapable of performing one or
more particular activities or functions, but does not receive any retirement plan
disability benefits, also may be considered to be disabled.’® The phrase “chronic
health problems’ refersto conditions or illnesses that interfere with the activities of
daily living, but do not rise to the level of rendering a player unable or incapabl e of
performing an activity or function. For example, as reported by the Los Angeles
Timesin 2000, Joe Montana, former quarterback for the San Francisco 49ers, “does
not qualify for disability payments... [and appears] to beliving ahealthy, active post-
career life, [but he] suffers from an aching knee that makes [playing] golf painful, a
numb foot that makeswal king awkward and occasional blurred visionfromtoo many
hits to the head.”*

Although thefocusof thisreport ison former players, and their health problems
and benefits, the report also covers certain issues involving active players. The
health of retired playersderivesin part fromtheinjuriesand medical conditions(such
as excessive weight, if not obesity) that they may have experienced during their
playing days. Accordingly, some of the conditions, terms, or policies under which
active players perform might have some bearing on their current and long-term
health. The issue of former players and their health and benefits has received
considerable attention from Congress, including hearings in both chambers.

8 Tim Layden, “The Big Hit,” Sports Illustrated, July 30, 2007, p. 58.
° Ibid., p. 53.

19 For example, aformer player who is disabled but does not receive any disability benefits
might not have applied for benefits; might not be eligiblefor disability benefits; might have
applied and have his application pending; or might have applied, but had his application
denied.

1 Steve Springer, “ After Care: Medical Benefits; Disability Payments Ease Pain; Unlikein
Y ears Past, Former Players Who Are Totally and Permanently Disabled Receive Monetary
Compensation,” Los Angeles Times, Jan. 25, 2000, p. D8.
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The next section describes the physical nature of the game of football, injuries,
and health problems and is followed by a section on benefit programs and plans
availableto former players. After an overview of other organizations effortsto aid
former players, this report examines the NFL’s and the NFL Players Association’s
health and saf ety i nitiatives, examines sel ected i ssues, and di scusses possi bl e courses
of action.

The Game of Football and the Health of Players

Introduction

Comprehensive data about the health of former players apparently are not
collected and maintained, either by the NFLPA or the NFL, or by athird party. The
NFLPA is not aware of “any source of general data on the current health” of the
7,900 former playerswho arevested.” Individual teamsmay have someinformation,
but, apparently, the Retirement Plan Office does not.*®

Neither the players association nor the league collects data on number or
percentage of players who retire because of an injury or injuries.® The NFLPA
notes:

[Players] may leave the game for several reasons. Statistics about why NFL
playersretire can be misleading. Most careers are not affected by a muscle or
bone problem that causes a person to be one-half of a second slower in the 40-
yard dash. Inthe NFL, that half-second could cost a player hisjob. The vast
majority of players who leave the NFL, including those who |eave because of
injury, are in most respects quite healthy and capable of other employment.™

Although thelast statement in this passage may be accurate, confirmationisdifficult
due to the dearth of evidence, and possibly some of the individuals who are “ quite
healthy” uponleaving the NFL might devel op football-related disabilitieslater inlife.

The NFL offers several possible reasons individuals retire from professional
football: “Players retire for many reasons. because they do not make the team,
because they wish to start their second career, because they lose the desire to play,
or because they wish to spend more time with their families.”*® Nevertheless, the
NFL has someinformation on this subject which suggeststhat, for the period 1994-
2004, at least 181 playersretired for health reasons. Thisfigure is 4% of the 4,362
players who earned a Credited Season” during the same period and who “appear to

12 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 8.

B 1bid., p. 7. The Retirement Plan Office is responsible for administering the retirement
plan which is part of the collective bargaining agreement.

¥ 1bid., p. 13; Letter from Roger Goodell, Commissioner, National Football League, to
Reps. John Conyers, Jr., and Lamar S. Smith, Nov. 2, 2007, p. 9.

> 1bid.
*1bid.
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have retired.”” The NFL was able to identify these 181 players because they
received additional compensation after they “did not passtheir pre-season physical[ S|
dueto [injuries] sustained during the prior season and thuswere unableto play.” Not
included in this count are players who decided to retire because of their injuries and
thus did not submit to a pre-season physical.

Without comprehensive, complete, detailed, and accurate data, including the
number and extent of all disabilities and chronic health problems, it is difficult to
know the health status, or employment or financial status, of all former players, and
not just those who already receive, in particular, disability benefits.’® As suggested
above, some former players may have chronic health problems or may suffer from
disabilities, as broadly construed, but do not receive any disability benefits from the
retirement plan. The absence of information about this group of retirees makes it
difficult to determine whether any of them do not receive sufficient assistance, and
also might hamper effortsto determinethe effectsor consequencesof football-rel ated
disabilities.

Despite the lack of data on the health of former players, however, descriptive
information can provide some insight into the nature of professional football and
football injuries, which, for some former players, might have long-term health
consequences.

The Nature of the Game of Football

Physical contact is integral to the game of professional football. For some,
though, the phrase “physical contact” is an inadequate description. Notably, Mike
Ditka, aformer player and coach in the NFL, stated, during acongressional hearing,
that “[i]t is not acontact sport, it's acollision sport.”*°

Timothy Gay, a professor of physics at the University of Nebraska and author
of Football Physics: The Science of the Game, asks,

What istheforceof that hit? Well, you' retalking about classical physics, which
puts us in the province of Isaac Newton: Force equal's mass times acceleration.
What you come up with in this case is that each man exerts about 1,500 pounds
of force, or three quarters of aton, on the other. Which iswhy they call football
acontact sport.®

1 Letter from Goodell to Reps. Conyers and Smith, p. 9.
18 |n some cases, an individual’ s health status and financial status may be related.

¥U.S. Congress, Senate Committee on Commerce, Science and Transportation, “ Oversight
of theNFL Retirement System,” statement of Mike Ditka, unpublished hearing, 110" Cong.,
1% sess., Sept. 18, 2007, p. 99.

2|_ayden, “TheBig Hit,” pp. 55-56. See also Timothy Gay, Football Physics, The Science
of the Game (Emmaus, PA: Rodale Inc., 2004), pp. 35-36; and Gene Wojiechowski and
Chris Dufresne, “Life Expectancy Low, Some Say: Football Career Is Taking Its Toll on
NFL's Players,” Los Angeles Times, June 26, 1988, available at
[http://www.lexisnexis.com/].
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At VirginiaPolytechnic Institute and State University (VirginiaTech), amechanical
engineering professor put impact recordersin football players’ helmetsin 2003. The
devicesrecorded 3,300 hitsto the heads of playersin 10 gamesand 25 practices. He
also found that “[a] typical skull absorbed 50 wallops measured at 40 timesthe force
of gravity....”# Players collide during training camp, practice, pre-season, regular
season and post-season games.? Some players tear muscles and ligaments, break
bones, and |ose consciousness.?

Each week during the season, the NFL releases an injury report that lists, for
each team, players who are injured, the type or location of the injury (for example,
“concussion,” “knee,” or “ribs’), and the injured player’s status for the upcoming
game (for example, “out,” “questionable,” or “probable”’).?* Table 2 includes data
for each week in the 2007 season. The datain thistable may not provide an accurate
count of the number of injuries sustained by NFL players for the following reasons:
(1) only one type of injury or injury location was listed on the report, but some
playerslisted may have had morethan oneinjury; (2) aplayer may not have reported
hisinjury or injuriesto histeam’ smedical staff, and, hence, his name did not appear
on the report; (3) a player may have reported his injury or injuries to the medical
staff, but the type or severity of the injury or injuries did not preclude him from
playing; and (4) a player whose injury status kept him from playing in games for
more than one week could be listed on the injury report each week. More accurate
injury data are submitted to the NFL’s Injury Surveillance System (see below for
additional information) by each team’s medical staff.

2L Carl Prine, “ExtraPounds Cause Trouble Later in Life,” Pittsburgh Tribune-Review, Jan.
9, 2005, available at [http://www.pittsburghlive.com/x/pittsburghtrib/news/special reports/
specialnfl/s_291051.html].

2 Carl Prine, “Bloody Sundays,” Pittsburgh Tribune-Review, Jan. 9, 2005, available at
[http://www.pittsburghlive.com/x/pittsburghtrib/news/special reports/specialnfl/
s 291033.html].

Z Peter Carlson, “For the NFL’s Retirees: Know Pain, No Gain,” Washington Post, Aug.
21, 2007, p. C7; and Paul Gutierrez, “NFL Injuries; Pain Game,” Los Angeles Times, Jan.
25, 2000, available at [http://www.lexisnexis.com/].

2 According to anews article, “The [NFL’ g] injury lists have rootsin two mandates: State
workers' compensation laws and federal reporting requirements force teams to record
injuries. Because a paper trail is needed to substantiate a potential on-the-job disability or
safety issue, broken bones, joint tears, ruptured muscles, head wounds and other ailments
arewritten down. NFL bylaws also require teams disclose to their opponentstheir players
pre-game injury status so coaches can prepare strategies.” (Prine, “Bloody Sundays.”)
Regarding an injured player’ s status, Prine reported that “ even a player marked ‘ probable
for Sunday’s game has a ‘serious’ injury, much as a bad fall or a degenerative bone
condition would be considered seriousonaworkers' compensationfiling. ‘ Asafan, maybe
you don’'t think it's serious because the player is playing, but [the injury] can still be
serious,’” said Dr. Derek Jones, one of the nation’s foremost orthopedic surgeons at the
Ochnser Clinicin New Orleans.” (Ibid.)
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Table 2. Number of Players Listed on the NFL’s Injury Report,
2007 Season

Week During the Season Number of Players? Per centage of Players®
1 132 8%
2 167 10%
3 202 12%
4 208 12%
5 207 12%
6 179 11%
7 190 11%
8 159 9%
9 188 11%
10 185 11%
11 195 11%
12 181 11%
13 198 12%
14 211 12%
15 207 12%
16 203 12%
17 216 13%

Sour ce: National Football League, “Injuries,” available at [http://www.nfl.com/injuries].

a. Thesefiguresdo not include any player who waslisted on ateanm’ sinjury report, but for whom the
entry inthe“Injury” columnwas*Appendicitis,” “ Coach’sDecision,” “Migraine,” “Personal,”
“Personal Decision,” “Personal Reason,” “Team decision,” or “llIness.”

b. Percentages have been rounded.

Asidefromweeksoneand eight, at |east 10% of NFL playersareidentified each
week as being injured. The relatively small variation in the percentage of players
identified as being injured each week throughout a 17-game season — 10% to13%
— suggests, despite questions about the accuracy of the data, that afairly consistent
number of players are injured throughout the season.

A journalist for the Pittsburgh Tribune-Review conducted an analysis of four
years of data culled from the NFL’sweekly injury reports, interviewed 200 current
and former players, coaches, and managers about injuries, and reviewed medical
literature. A summary of hisfindingsis asfollows:
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In the 2000 through the 2003 seasons, NFL players racked up 6,558 injuries.
Morethan half the athletes are hurt annually, with the number spiking at 68% in
2003-04, according to the NFL’s weekly injury reports.

Defenders are injured more than their foes on the offense. A defensive back
alone is 30 percent more likely to get hurt than a quarterback, even though a
passer touches the ball on every possession. Two out of three cornerbacks and
safeties suffer injuries in the NFL annually, and half of those will suffer a
second, unrelated injury before the Super Bowl.

Quarterbacks, tight ends, wide receivers, safeties and cornerbacks routinely
suffer high rates of brain concussions and spine injuries that could trigger
paralysis, dementia, depression and other ailments later in life. During typical
four-year careers, one of every 10 NFL receivers experiences aconcussion. On
average, seven pro football players a week face potentially life-altering head,
spine or neck trauma.®

Additionally, the news article noted that, during the four-year period studied, 1,205
players had knee injuries; 652 sustained head, spine, or neck trauma; 683 injured
their hamstring and groin muscles; and 928 broke or sprained their ankles.®
Reportedly, the“2003 NFL injury rate was nearly eight times higher than that of any
other commercia sports league, according to the U.S. Department of Labor — and
that includesthe National Hockey League, the National Basketball Association, and
professional auto racing.”%

Another newspaper, the Los Angeles Times, also used the NFL’ sweekly injury
reports to compile data for several seasons, 1997-1999. In 1997, 335 players were
sidelined for 937 games; in 1998, 398 players sat out 1,340 games, and, in 1999, 364
playersdid not play in 1,061 games.® Table 3 showsthetypes of injuries sustained
by NFL playersfor thesethreeyears. Thedatain thistable are not comparableto the
dataprovidedin Table 2. A key difference between the two datasets isthat the Los
Angeles Timesresearcher who compiled thedatafoundin Table 3 tracked individual
players.?® Nevertheless, some of the same caveats that apply to Table 2 also might
apply to Table 3. That is, the datain Table 3 may not provide an accurate count of
the number of injuries sustained by NFL playersfor the following reasons: (1) only
onetype of injury or injury location was listed on the report, but some players listed
may have had more than oneinjury; (2) aplayer may not have reported hisinjury or

% Prine, “Bloody Sundays.”

% | bid.

7 | bid.

% Gutierrez, “NFL Injuries; Pain Game.”

2 gpecifically, he “tracked every player who suffered an injury during the 1997, ‘98, and
‘99 seasons. Those players who were sidelined for a game or more because of injury were
logged, aswere the number of gamesthey were sidelined and the types of injuries. Players
who wereinjured in the previous season or in the exhibition season and missed games the
next season ... were not counted.” (Houston Mitchell, “NFL Injuries; Injury Report;
Methodology,” Los Angeles Times, Jan. 25, 2000, available at
[http://www.lexisnexis.com/].)
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injuriesto histeam’ s medical staff and hence his name did not appear on the report;
(3) aplayer may have reported hisinjury or injuries to the medical’ s staff, but the
type or severity of the injury or injuries did not preclude him from playing.

Table 3. NFL Players’ Injuries by Type of Injury, 1997-1999

Type of Injury or a a
[lIness 1997 1998 19992
Abdomen 2 6 1
1% 1% <1%
Abrasions 0 0 1
<1%
Achillestendon 3 3 5
1% 1% 1%
Ankle 50 54 52
14% 13% 14%
Arm 5 5 4
1% 1% 1%
Back 12 23 9
3% 5% 2%
Biceps 0 4 1
1% <1%
Blood clot 0 0 1
<1%
Buttocks 1 0 0
<1%
Cdf 4 10 7
1% 2% 2%
Chest 0 5 2
1% 1%
Concussion 5 5 11
1% 1% 3%
Elbow 7 4 5
2% 1% 1%
Ear 1 0 0
<1%
Eye 3 2 0
1% <1%
Face laceration 0 0 1
<1%
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Type of Injury or

llIness 1997 1998 19992

Finger 1 4 1

<1% 1% <1%

Foot 8 23 19

2% 5% 5%

Groin 12 14 10

3% 3% 3%

Hamstring 29 35 30

8% 8% 8%

Hand 12 9 2

3% 2% 1%

Head 3 2 1

1% <1% <1%

Heel 1 0 0
<1%

Hernia 1 0 1

<1% <1%

Hip 6 2 4

2% <1% 1%

Jaw 2 2 1

1% <1% <1%

Kidney 0 1 0

<1%

Knee 104 131 122

30% 31% 33%

Leg 14 7 7

4% 2% 2%

Liver 0 0 1

<1%

Neck 11 13 14

3% 3% 4%

Nose 1 0 0
<1%

Pelvis 1 0 0
<1%

Quadriceps 3 2 7

1%

<1%

2%
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Type of Injury or a a
llIness 1997 1998 19992
Ribs 6 4 4
2% 1% 1%
Shin 0 1 0
<1%
Shoulder 22 35 31
6% 8% 8%
Thigh 3 1 0
1% <1%
Throat 0 0 1
<1%
Thumb 5 4 4
1% 1% 1%
Toe 5 3 6
1% 1% 2%
Triceps 1 2 1
<1% <1% <1%
Wrist 3 3 0
1% 1%
Totd 347 419 367

Source: HoustonMitchell, “NFL Injuries; Injury Report; Methodology,” Los Angeles Times, Jan. 25,
2000, available at [http://www.lexisnexis.com/].

a. Percentages have been rounded.

According to Table 3, players sustained 43 different types of injuries. Four
types of injuries accounted for 50% of the injuries in each year: knee, ankle,
hamstring, and shoulder. The breakdown for each of these injuries, by year, is as
follows:

e Knee: 30%, 31%, and 33%
o Ankle: 14%, 13%, and 14%
e Hamstring: 8% each year

e Shoulder: 6%, 8%, and 8%

Given thefocus on mild traumatic braininjury (M TBI, or concussions) in 2007, and
therelated anecdotal evidence on thefrequency of concussions, it isnotablethat only
21 concussions were recorded for this three-year period (1997-1999). Concussions
accounted for 1% of injuriesin 1997 and in 1998, and 3% in 1999.

For some players, the injuries they sustain playing in the NFL might lead to
disabilities later in life. David Meggyesy, a former player and the director of
NFLPA’s San Francisco office, reportedly referred to post-NFL injuries as “‘the
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elephant in the room that no one wants to say is in the room.... Everybody walks
away withaninjury.... Youjust don’t seethat being done to the human body and not
think there are going to be consequences later in life’”* Echoing Meggyesy's
comments, a former president of the NFLPA, Trace Armstrong, offered his
observations of other former players. “Y ou go to our retired players’ conventions...
and some of these guysdon’t look so good. Y oung men, onetime great athletes, but
they don’t move around so well.”

Health Problems

Although accurate, complete, comprehensive, and detailed data about former
and active players are necessary to construct acomprehensive picture of their health,
the following information is useful for illustrating some of the health problems
football players might experience, whether as active players or asretirees.

An obvious feature of most football playersistheir size. From 1985 through
2005, the average weight of a player in the NFL grew by 10% to an average of 248
pounds. At the heaviest position, offensive tackle, the average weight of playershas
increased from 281 pounds in the mid-1980s to 318 poundsin 2005.' As of 2005,
552 players weighed 300 pounds or more, which is 33% of all active players, and 82
other players weighed between 295 and 299 pounds.*

Not only are football playerslarge, but some of them also may be classified as
obese. Joyce B. Harp and Lindsay Hecht calculated the body mass index (BMI) of
NFL players active during the 2003-2004 season and reported these findings:®

e 97% of the players had aBMI of 25 or greater.

e 56% had a BMI of 30 or greater. This was 32 percentage points
higher than the percentage of 20- to 39-year-old men who had
comparable BMIsin the 1999-2002 National Health and Nutrition
Examination Survey (NHANES).**

o 26% of the players had aBMI of 35 or greater.

¥ David Steele, “Adding Insult to Injury,” San Francisco Chronicle, Sept. 1, 2002, available
at [http://sfgate.com].

3 Thomas Hargrove, “Heavy NFL Players Twice as Likely to Die Before 50,” Espn.com,
Jan. 31, 2006, available at [http://sports.espn.go.com/nfl/news/story21d=2313476].

%2 Mark Maske and Leonard Shapiro, “NFL Is Soul Searching After Herrion's Death,”
Washington Post, Aug. 25, 2005, p. E8.

% For this study, “body massindex (BMI) was calculated for each of the players as weight
in kilograms divided by height in meters squared, as was mean BMI for each team and
position across all 32 teams and afrequency distribution of BMI for all players.” (Joyce B.
Harp and Lindsay Hecht, “Obesity in the National Football League,” Journal of the
American Medical Association, val. 293, no. 9, Mar. 2, 2005, p. 1061.)

% |nformation about the National Health and Nutrition Examination Survey is available at
[http://www.cdc.gov/nchs/nhanes.htm].
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e 3% of the players had aBMI of 40 or greater. This percentage was
similar to the percentage (3.7%) of 20- to 39-year-old men who had
comparable BMIsin the 1999-2002 NHANES.

e Cornerbacks and defensive backs had the lowest mean BMI (26.8).

e Guards had the highest mean BMI (38.2).*

In this study, “body massindex was classified according to the National Institutes of
Health guideline: normal weight (BMI 18.5-24.9), overweight (25-29.9), obese class
1 (30-34.9), obese class 2 (35-39.9), and obese class 3 (>40).”* These data show
that dlightly morethan half of the players were obese, with 26% having aBMI that
“qualifie]s] as class 2 obesity.”*” The authors concluded their article with the
following comment:

Although measurements of body composition are needed to determinethe source
of theincreased weight, itisunlikely that thehighBMI inthisgroup, particularly
in the class 2 obesity range, is due to a healthy increase in muscle mass alone.
The high number of large players was not unexpected given the pressures of
professional athletes to increase their mass. However, it may not be without
health consequences. A recent study described increased sleep-disordered
breathing in professional football players, particularly those with a high BMI;
linemen, who had the highest BMIs, also had higher blood pressures than did
other players. The high prevalence of obesity in this group warrants further
investigation to determine the short- and long-term health consequences of
excessive weight in professional as well as amateur athletes.®®

Dr. Elliott Pellman, former medical advisor/liaison to the NFL Commissioner,
reportedly critiqued the Harp and Hecht article by saying: “‘[The BMI] is okay if
you're an actuary for life insurance.... But medically, we don’'t define obesity that
way. It's not designed for people that large. The study the [NFL] commissioner
ordered will do alot more than take heights and weights off the Internet. The data
must be gathered in a scientific way.’”*

% Harp and Hecht, “ Obesity in the National Football League,” pp. 1061-1062.
% |bid., p. 1061.
% |bid., p. 1062.
% |bid., p. 1062.

% Maske and Shapiro, “NFL Is Soul Searching After Herrion’ s Death,” p. E8. Itisunclear
whether the subject of obesity will be part of the NFL’ s study on cardiovascular health, or
it will bethe subject of a separate study. See Appendix B for alist of planned or ongoing
studies. Elliot Pellmanwasmedical advisor/liaisontothe NFL Commissioner for theperiod
2001-2006. (Elliot J. Pellman, “Curriculum Vitae,” provided by the House Committee on
the Judiciary to the author on Nov. 6, 2007, p. 3.) Dr. Pellman served as the Chairman of
the NFL Committee on Mild Traumatic Brain Injury (MTBI) from 1994 through 2007. His
residencies and fellowship were in the fields of internal medicine and rheumatology. He
continues to serve on the MTBI Committee, and he also serves on the Alliance for NFL
Retired Football Players (member, 2007-present), the NFL’s Foot and Ankle Committee
(advisor, 2005-present) and Cardiovascular Health Committee (advisor, 2004-present), the
NFL-NFLPA Joint Committee on Player Safety (member, 2001-present), the NFL' s Injury
and Safety Panel (advisor, 1995-present). Previously, he served asamember of the National

(continued...)
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Reportedly, some NFL linemen have aprovision in their contracts saying they
agree to maintain their size.®® In Article XXIV, Section 7(c) of the CBA, which
addresses financia incentivesin players' contracts, examples of incentivesthat are
considered “within the sole control of the player” include “weight bonuses.”*
“Weight bonuses’ is open to interpretation. For example, a player may be required
to not exceed acertain weight or not to fall below acertain weight. Reportedly, Gene
Upshaw, executive director of the NFLPA, said, in 2002, that the players association
and the league had been discussing “how to deal with weight-loss demands by
coaches. Isscienceinvolved? What factors do height and weight play? How long
does it take the player to lose it?'# It is unclear, though, whether this reference to
weight lossis related to the possibility of aweight contract clause.

Obesity itself, plussimply being overweight, can lead to other health problems,
both indirectly and directly. Players who have retired from the NFL may have
difficulty decreasing their weight and stayingin shape, particularly if they suffer from
other health problems that preclude or limit their physical activity.”® Kevin
Guskiewicz, research director of the Center for the Study of Retired Athletes
(CSRA), University of North Carolina at Chapel Hill, as quoted in the New York
Times, adds pain to the equation and describes a possible chain of eventsfor former
players. “What happens is that the retired athlete can’t exercise because of the
injuries he's sustained and the pain he is in, and that leads to higher weight,
depression, bad eating habits, high blood pressure and so on.”*

Sleep apnea and cardiovascular disease (CVD) are examples of two hedlth
problems associated with excess weight. A 2003 study by SleepTech Consulting
Group found that 34% of offensivelinemen suffered from sleep apnea.*® Asreported
by the New York Times, an associate team physician with the New Y ork Giants, Dr.
Allan Levy, describes what some NFL players might experience:

The problemwith sleep apneaisin theneck. A 17 ¥~inch neck isusually where
the problem begins. When they deep, the musclesrelax in the body. Now the

% (...continued)

Football L eague Physicians Society’ sexecutive committee, from 1994 through 2003. (1bid.,
pp. 1-5.)

“ Prine, “Extra Pounds Cause Trouble Later in Life.”

“. National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 109.

“2 Thomas George, “ Care by Team Doctors Raises Conflict Issue,” July 28, 2002, available
at [http://query.nytimes.com/gst/fullpage.html?res=
990DEFDE173BF93BA 15754C0A9649C8B63].

* |bid.

“ Harvey Araton, “Stealth Killer Puts Doctor on Mission with N.F.L.,” New York Times,
May 8, 2007, available at [http://query.nytimes.com/gst/fullpage.html?res=
9CO02EED71631F93BA 35756C0A 9619C8B63& n=T op/News/ Sports/Columns/Harvey%
20Araton]. Information about the Center for the Study of Retired Athletes may be found at
[http://www.csra.unc.edu/index.htm].

% Prine, “Extra Pounds Cause Trouble Later in Life.”
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weight of their neck clasps down on their airway. They stop breathing. They
momentarily wake up, then the cycle starts over again, and they never get into
deep deep. They develop heart disease and hypertension. Sleep apneais a
killer. One of thekidsthat played for us, we did asleep study on [him], [he] had
440 awakenings during the night.*

Dr. Arthur Roberts, a cardiac surgeon who played in the NFL for three years,
summarized the cardiovascul ar risk for professional football players. Hissummary,
which was included in a Washington Post news article, follows:

The real problem is what's happening inside these men to their cardiovascular
risk factors. The combination of large body sizeisassociated withincreased risk
factors for diabetes and hypertension, which lead to so many other problems.
Doctors have learned over the last 30 years that so many bad outcomes are
related to cardiovascular problems that might have been avoided .... Cardiac
arrest in the locker room is tragic but, thank God, arare event .... But many of
therisk factorsthat arein these players bodies are not apparent now but will be
apparent later in life. We have to shift the pendulum and evaluate and educate
the younger players, makeit atotal process. With retired playerswe're finding
high cholesterol and high blood pressure. We aready know sleep apnea is
associated with heart arrhythmiaand hypertension. Y ou havealot of risk factors
building in players. We have to make them aware and start educating them on
how to take care of themselves to avoid problems later on. We have the
technology todoit. We have asupport system of doctors and hospitalsinvolved
inthisstudy willingto doit. It'snow amatter of getting playersto buy intoit.*”

Roberts was referring to a study of past and present players involving, among other
things, the consequences of excess weight for cardiovascular health.® In contrast,
a study designed to assess whether there is a link between playing professional
football and reducedrisk later inlifefor CV D, osteoporosis, and higher muscle mass
reached an encouraging conclusion:

In this small [16 former NFL players] sample of older men, former successful
professional athletes who remained physically active in middle age have a
favorable body composition and reduced risk factors for CVD and osteoporosis
compared with health age-and BMI-matched older men.*®

Thefindingsof thisstudy do not necessarily contradict Kevin Guskiewicz’ scomment
above. This study included former players “who remained physically active in

“6 Clifton Brown, “ Ex-Players Dealing With Not-So-Glamorous Health Issues,” New York
Times, Feb. 1, 2007, available at [http://query.nytimes.com/gst/fullpage.html?res=
9DOCEFDB153FF932A35751C0A 9619C8B63& n=T op/Reference/ Times%20Topics/
Peopl e/B/Brown,%20Clifton].

4" Maske and Shapiro, “NFL Is Soul Searching After Herrion’s Death,” p. E8.
“8 | bid.

“*NicoleA. Lynch, Alice S. Ryan, Joyce Evans, Lediel. Katzel, and Andrew P. Goldberg,
“Older Elite Football Players Have Reduced Cardiac and Osteoporosis Risk Factors,”
Medicine & Sciencein Sports & Exercise, 2007, p. 1124.
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middle age,” while Guskiewicz was referring to retired players who are unable to
exercise because of injuries sustained during their NFL careers.

Responding to a request from the NFLPA, the Nationa Institute for
Occupationa and Safety and Health (NIOSH) conducted a mortality study in the
early 1990s of the rate and causes of death of NFL players.®® The study found the
following:

e Former offensive and defensive linemen “had a 50% greater risk of
cardiovascular disease than the general population.”

e Linemen “had a 3.7 times greater risk of cardiovascular disease”
than players in other positions.>

Possibly lending credence to questions about the size of players, the authors noted
that “[i]t isnot possible from this analysisto determine specifically what it is about
the linemen, besides BMI, that contributes to this increased risk.”*

As described above, players sustain hits to the head, which may or may not
resultinamildtraumaticbraininjury (MTBI) or concussion. Reportedly, leaguedata
show that approximately 100 players a year sustain concussions.> (For more
information on MTBI, see below, in the “Discussion of Selected Issues’ section.)

A study that focused on the long-term effect of concussions, however, also
reported information about other health problems experienced by former players.
Theresearchersfound, by questioning 2,488 former NFL players, that 22% had knee
surgery and 10% had back or disc surgery after their careers ended.®  In response,
the NFL’ smedical advisor/liaison reportedly said that thereislittle credible research
on whether playing football leads to serious medical problems later in life.*

%0 A January 2006 news article reported that Dr. Sherry Baron, co-author of the 1994 study,
was planning to repeat her study of mortality rates within the NFL. (Thomas Hargrove,
“Compared to Baseball, Football PlayersDie Y ounger,” Espn.com, Jan. 31, 2006, available
at [http://sports.espn.go.com/nfl/news/story?d=2313520].) Thestatusof the planned study
is not known.

°1 Letter from Sherry Baron, M.D., M.P.H., and Robert Rinsky, U.S. Department of Health
and Human Services, National Institute for Occupational Safety and Headlth, to Frank
Woschitz, National Football League Players Association, Jan. 10, 1994, p. 4. Thisletter is
popularly known as the “NFL mortality study.”

52 |pid., p. 4.
52 [pid., p. 4.

*  Peter Keating, “Doctor Yes” ESPN.com, Oct. 28, 2006, available at
[http://sports.espn.go.com/espn/print?id=2636795 &type=story].

5 Ellen E. Schultz, “A Hobbled Star Battles the NFL,” Wall Street Journal, Dec. 3, 2005,
p. A2.

% |bid., pp. A2-A3.
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A study of depression and pain experienced by former NFL players also
surveyed them about the most common problemsthey experienceinretirement. The
results, “in descending order of frequency asquiteor very common” were: “difficulty
with pain (48%), loss of fithess and lack of exercise (29%), weight gain (28%),
troubles eeping (28%), difficulty withaging (27%), and troublewithtransitiontolife
after professional football (27%).”>" Regarding the thrust of the study, the study’s
authors wrote:

Although pain and depression are commonly comorbid in the general population
..., thefrequency withwhichretired professional football playersreport difficulty
with pain seemsto put them at additional risk of both devel oping depression and
experiencing associated difficulties with retirement. The high level of
psychosocia dysfunction and significant barriers to receiving help put a small
but important subgroup of all retired NFL players at significant risk of adverse
life events and disability, almost certainly including an increased risk of
suicide.... Retired professional football playersexperience depressive symptoms
at arate that is similar to that found in the general population, presumably with
a corresponding rate of clinical depression. They bear an additional burden of
substantial chronic pain. Depressive symptoms and pain interact to result in a
strong correlation with self-report perceptions of the risk of sleeping problems,
difficulty with aging, loss of fitnessand lack of exercise, financial problems, and
concerns about their use of prescription and recreational drugs and acohol.%®

What, if any, relationship exists between playing professional football and
mortality is unclear. The 1994 NIOSH study mentioned above found that
professional football playershad “a46% lower overall mortality ratethan thegeneral
United States male population with asimilar age and race distribution.” > A review
of dataon the mortality of thosewho played football, and those who played baseball,
a sport with less physical contact. Deceased players from both sports born before
1955”were about equally likely to suffer an early death.”® However, differences
between these two groups of athletes did appear for players born after 1955.

e At least 130 of the 8,961 football players and 31 of the 4,382
baseball players born after 1955 are known to have died. That is,
1 in every 69 football players and 1 in every 154 baseball players
born after 1955 have died.

e Themost common cause of death for baseball playerswasaccidents,
only one-third died of medical causes. Over haf (52%) of the
deceased football players* succumbed to conditionssuch ascoronary

>"ThomasL . Schwenk, Daniel W. Gorenflo, Richard R. Dopp, and Eric Hipple, “ Depression
and Pain in Retired Professiona Football Players,” Medicine & Science in Sports and
Exercise, 2007, pp. 600-601.

% |bid., pp. 603-604.
% Letter from Baron and Rinsky to Woschitz, p. 4.
 Thomas Hargrove, “Compared to Baseball, Football Players Die Y ounger.”
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disease, stroke and cancer — diseases known to be more common
among obese people.”

e “The deceased baseball players averaged 192 pounds during their
athletic careerswhilethedead football playersaveraged 238 pounds.
Football players who died of medical causes averaged 248
pounds.” 2

Complete, detailed, comprehensive, and accurate data are needed to construct
aprofile of the health of active players and former players. Furthermore, this type
of initiative potentialy could facilitate efforts to determine what links exist, if any,
between injuries sustained as an active player and chronic heath problems and
disabilities (as broadly construed) experienced as aretired player.

NFL and NFLPA Benefit Programs and Plans

History of Benefits

Both the league and the players association are involved in the funding and
provision of benefitsto former playersaswell asactive players. Most of the benefits
for former players are administered by joint boards “to which the NFLPA and the
NFL each appoint three voting members. The day-to-day administration of these
jointly-trusteed benefits occurs at the * Plan Office’ in Baltimore....” Thatis, neither
the NFLPA nor the NFL administers certain benefits, such as the benefits included
in the retirement plan, although the NFL is the sole administrator for severance pay
and post-career health insurance.®®

Although the name and composition of the league has changed over the years,
the league was formed in 1920, and adopted its current name in 1922.%* The NFL
Players Association was founded a number of years later, in 1956.

Thefollowing history of selected events showstheevol ution of benefitsfor NFL
players. Eventsthat are not directly related to the establishment or enhancement of
benefits are included to provide context or background information. Such events
may include strikes, lockouts, and lawsuits, which areincluded for the period 1987-
1993, when several events and decisions culminated in significant changes in
benefits. However, since thisis not a history of labor relations between the league
and the players association, the chronology does not necessarily include al of the
labor-management issues or milestones.

51 pid.
%2 |pid.
% |pid., p. 29.

% The NFL asit existstoday was created through amerger in 1966 with another league, the
American Football League, which was formed in 1959.
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e 1958. Team owners created “a benefit plan that included
hospitalization, [and] medical and life insurance with a plan for
retirement benefits at age 65.”

e 1960s. “Players pushed through pension coverage [for] a group of
110 players who were in the league in 1959, when benefits were
introduced. Life insurance and heath coverage benefits were
improved and, for the first time, two player reps [representatives|
were designated to sit on the Retirement Board.” %

e 1962. The NFLPA obtained the first pension agreement, known as
the Bert Bell NFL Player Retirement Plan. The plan does not
include players who left the game before 1959 (known as the “ pre-
59ers’).%

e 1966. The Commissioner of the NFL announced that the NFL and
American Football League (AFL) will merge into one league.

e 1968. The NFLPA, which represented players on only 16 of the 26
teams (the AFL Players Association represented players on the
remaining 10 teams), “proposed new pension demands ....” A
lockout is followed by a brief strike, and eventualy the parties
agreed to what wasthefirst CBA, which was effectivefrom July 15,
1968, through February 1, 1970.% Negotiations resulted in “a
minimum salary of $12,000, better pay for exhibitions, and a
doubling of the annual pension-fund contribution to $3 million.”®
The NFLPA demands included a retirement age of 45; but, the
retirement age in the CBA was set at age 65.”

e 1970. The AFL Players Association and the NFL Players
Association merged and retained the latter’ sname. The NFLPA was

® NFL Players Association, “About Us: NFLPA History,” n.d., available at
[http://mvww.nflpa.org/AboutUs/NFLPA_History.aspx] as of Oct. 2, 2007, on file with the
author.

% 1bid.

6 NFL Players Association, “History of Retirement and T& P Benefits for NFL Players,”
n.d., available at [http://nflpa.org/pdfs/INewsAndEvents/
History of the NFLPA%E2%80%99s Retired Player Benefits.pdf], downloaded Sept.
2007, on file with the author.

% NFL Players Association, “ About Us: NFLPA History”; The Business of Football 2001
(Carmel, CA: Paul Kagan Associates, Inc., 2001), p. 392.

& Stephen Fox, Big Leagues, Professional Baseball, Football, and Basketball in National
Memory (Lincoln, NE: University of Nebraska Press, 1994), p. 425.

© The Business of Football 2001, p. 393.
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certified asaunion.” The American Football League (AFL) and the
NFL merged and retained the latter's name. “The Players
Negotiating Committeeand the NFL Players A ssociation announced
a four-year agreement guaranteeing approximately $4,535,000
annually to player pension and insurance benefits.... The owners
also agreed to contribute $250,000 annually to improve or
implement items such as disability payments, widows' benefits,
maternity benefits, and dental benefits.” > Players also were given
the“right to meaningful representation on the Retirement Board, and
the right to impartia arbitration of injury grievances.”” Total and
permanent (T&P) disability benefits and line-of-duty (LOD)
disability benefitswere established.” The pension plan wasrevised
and set up in its present structure. Monthly pension is based on the
number of years an individual plays football, not on the amount of
hissalary.”

e 1973. A nonprofit organization, NFL Charities, was created “to
support education and charitable activities and to supply economic
support to persons formerly associated with professional football
who were no longer able to support themselves.” "

e 1974-1976. NFL and NFLPA played threeseasonswithout aCBA."”

e 1977. The NFL Management Council and the NFLPA ratified a
CBA which continued “the pension plan — including years 1974,
1975, and 1976 — with contributions totaling more than $55
million.... The agreement ... reduced pension vesting to four years
... [and] improved insurance, medical, and dental benefits.””®
Specifically, Group Insurance was established.” Players were
permitted to get a lump sum “early payment benefit” from their
pension; the lump sum equaled 25% of their pension.®

"L NFL Players Association, “About Us; NFLPA History.”

2 National Football League, “History, 1961-1970,” n.d., available at [http://www.nfl.conV
history/chronology/1961-197Q].

" NFL Players Association, “ About Us; NFLPA History.”
" Letter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 4.
> NFL Players Association, “History of Retirement and T& P Benefits for NFL Players.”

6 National Football League, “History, 1971-1980," n.d., available at [http://www.nfl.conV/
history/chronology/1971-1980].

" The Business of Football 2001, p. 394.

8 National Football League, “History, 1971-1980.”

0 Letter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 4.

8 NFL Players Association, “History of Retirement and T& P Benefits for NFL Players.”
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e 1982. The strike-shortened season resumed after the CBA was
ratified on November 21-22. The CBA included, among other
things, increases in players medical, insurance, and retirement
benefits; and a severance pay system.®* Players also gained rights
related to their medical care: theright to asecond opinion, the“right
to select a surgeon for injury-related operations, and the right to
inspect their club medical records.”®

e 1987. The 1982 CBA expired. The 1987 season included a strike,
the use of replacement players, the NFLPA filing an antitrust lawsuit
against the NFL and then filing charges with the National Labor
Relations Board (NLRB), aleging unfair labor practices® A
“gpecial payment program was adopted to benefit nearly 1,000
former NFL players who participated in the League before the
current Bert Bell NFL Pension Plan was created and made
retroactiveto the 1959 season. Players covered by the new program
spent at least five yearsin the League and played all of part of their
career prior to 1959. Each vested player would receive $60 per
month for each year of service in the League for life.”®* Players
continued to play through the 1993 season without a new CBA.

e 1987 and 1988. Theownersagreedto allow benefit creditsto accrue
at the then-rate of $150 per Credited Season.®

e 1989. A court rulinginthe NFLPA’ santitrust lawsuit suggested that
“players had to choose between being a union and using their right
to strike under labor laws, or relinquishing their union rights and
[pursuing] their antitrust rights as individuals in court.” Players
ratified a decision for the NFLPA to decertify as a union, which
freed the players to pursue their antitrust rights.® Team owners
refused to allow continued accruals of benefit credits. Instead,
owners created their own plan, called the “ Pete Rozelle NFL Player
Retirement Plan.” The Rozelle plan was similar to the Bell plan,
“except that it [Rozelle plan] wasrun totally by the owners and had

8 National Football League, “History, 1981-1990," n.d., available at [http://www.nfl.conmV/
history/chronol ogy/1981-1990]; Peter King, “ The Surreal Strikeof 1987,” Sportsl|lustrated,
Oct. 15, 2007, p. 22; NFL Players Association, “ About Us: NFLPA History”; Stephen Fox,
Big Leagues, Professional Baseball, Football, and Basketball in National Memory (Lincoln,
NE: University of Nebraska Press, 1994), p. 426; Letter from Upshaw to Reps. Conyers,
Smith, Sanchez, and Cannon, p. 4.

8 NFL Players Association, “ About Us; NFLPA History.”
8 |bid.; The Business of Football 2001, p. 395.
8 National Football League, “History, 1981-1990.”

& NFL Players Association, “ History of Retirement and T& P Benefitsfor NFL Players,” p.
4.

% NFL Players Association, “ About Us: NFLPA History.”
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no player trustees.”®” By comparison, the union had the right to
appoint three of the Bert Bell Plan’ ssix voting trustees. The owners
refused “to make further contributions [to the Bell Plan], and the
trustees appointed by the union ... sued the trustees appointed by the
owners.” %

e 1990. The NFLPA wasre-formed asaprofessional association. Its
goal was to “pursue litigation on behalf of individual players...."®
The changein status of the NFLPA * caused arapid domino effect in
court cases.” For example, the NLRB awarded back pay to 1,400
players prevented from playing for one week after they ended their
strike in 1987; a case filed in 1990 “resulted in a jury awarding
damages to players; and the 1989 Brown v. NFL case awarded $30
million to practice squad players....”%

e 1992. “The NFL agreed to provide a minimum of $2.5 million in
financial support to the NFL Alumni Association and assistance to
NFL Alumni-related programs. The agreement included
contributions from NFL Charities to the Pre-59ers and Dire Need
Programs for former players.”**

e 1993. The NFL and the players association signed a seven-year
CBA, “which guaranteg[d] more than $1 billion in pension, health,
and post-career benefits for current and retired players....”%
Specifically, the agreement provided for free agency; gave players
a guaranteed percentage of the gross revenues; retroactively
increased pre-59ers’ pensionsby 30% and all other players’ pensions
by 40%; added pre-59ersto the Bert Bell Pension Plan (which added
906 playersto the plan); decreased the vesting requirement to three
credited seasons, and established the Retiree Medical benefit,
Second Career Savings Plan, and Total and Permanent (T&P)
Disability benefits.® Additionally, “WWII years were included for

8 NFL Players Association, “ History of Retirement and T& P Benefitsfor NFL Players,” p.
4.

& |bid.
8 NFL Players Association, “ About Us; NFLPA History.”
 The Business of Football 2001, p. 396.

%1 National Football League, “History, 1991-2000," available at [http://www.nfl.com/
history/chronology/1991-2000].

% |bid.

% NFL Players Association, “About Us: NFLPA History”; NFL Players Association,
“Recent Pensions & Disability Improvements Timeling” n.d., available at
[http://Iwww.nflpa.org/pdfs/NewsAndEvents/Timeline_of NFLPA_ Pension_and
Disability Improvements.pdf], downloaded Sept. 2007, onfilewiththeauthor; NFL Players
Association, “History of Retirement and T& P Benefitsfor NFL Players,” p. 5; and Letter

(continued...)
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pension eligibility, increasing [the number of] credited seasons for
159 players,” and “ Korean War and Vietnam yearswereincluded for
pension credits, adding 182 players.”® A single plan counsel
(Groom Law Group) and a single plan actuary (Aon Corporation)
were selected. The CBA “based future contributions strictly on
negotiated actuarial factors.”® The Pete Rozelle Plan and its assets
merged with the Bert Bell Plan, and the NFLPA becomes acertified
union again.*

e 1998. The 1993 CBA was extended through at least 2003. The
extension established an annuity plan; provided for salary guarantees
for certain players; increased minimum sal aries, increased thelowest
benefit credit from $80 to $100; increased the T&P disability
benefit; and changed the pension dligibility requirement from fiveto
four credited seasons.”’

e 2002. TheCBA wasextended again. Theextension alowedinjured
reserve seasons prior to 1970 to be counted toward pension
eligibility and raised the lowest benefit credits from $100 to $200.%

e 2006. The CBOA was extended and became effective until the last
day of the 2012 leagueyear. Theextension raised thelowest benefit
credit from $200 to $250 (for individuals who played during the
period1920-1982); tripled widows and surviving children's
benefits; created the Plan 88 program; and increased the monthly
pension amount by 10% for individuals who played from 1983-
2006.%

e 2007. The following benefits and programs were announced or
established: Health Reimbursement Account Plan, Cardiovascular

% (...continued)
from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, pp. 4-5.

% NFL Players Association, “ Recent Pensions & Disability Improvements Timeline.”

% NFL Players Association, “ History of Retirement and T& P Benefitsfor NFL Players,” p.
5.

% NFL Players Association, “ History of Retirement and T& P Benefitsfor NFL Players,” p.
5.

% NFL Players Association, “About Us: NFLPA History”; NFL Players Association,
“History of Retirement and T& P Benefitsfor NFL Players,” p. 6; Letter from Upshaw to
Reps. Conyers, Smith, Sanchez, and Cannon, p. 5; and NFL Players Association, “Recent
Pensions & Disability Improvements Timeline.”

% |bid.; NFL Players Association, “History of Retirement and T& P Benefits for NFL
Players,” p. 6.

% NFL Players Association, “ Recent Pensions & Disability Improvements Timeline”; NFL
Players Association, “History of Retirement and T& P Benefitsfor NFL Players,” p. 6.
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Health Program, NFL Player Joint Replacement Benefit Plan, and
assisted living arrangements.’®

e 2008. The following changes and programs were announced or
established: expanded health screening that focuses on
cardiovascular health, obesity, and prostate cancer; discounted rates
and special services at three national assisted living providers; and
a prescription drug card that will allow former playersto purchase
prescription medications at adiscount.’® Additionally, theNFL and
NFLPA announced changesthat have been, or will be, madeto T& P
and LOD disability benefits. These changes are noted in Table 4.

How Benefits Are Funded

Funds for benefits that are included in the CBA come from the portion of the
league’ stotal revenuesthat isallocated to the players. A summary of the definition
of “total revenues’ (TR) isasfollows:

[T]he aggregate revenues received or to bereceived on an accrual basis... by the
NFL and al NFL Teams ... from all sources, whether known or unknown,
derived from, relating to or arising out of the performance of playersin NFL
football games, with only the specific exceptions set forth below [in Article
XXI1V, Section 1(a)(ii) of the CBA].... Total Revenues shall include, without
limitation: ... gatereceipts... the sale, license or other conveyance of theright to
broadcast or exhibit NFL preseason, regular season and playoff games on radio
and television ... revenues derived from concessions, parking, local advertising,
signage, magazine advertising, local sponsorship agreements, stadium clubs,
luxury box income ... Internet operations... and sales of programs and
novelties....” '

Under the current CBA, the portion of total revenuesthat goesto players (that is, the
“player costs percentage” '%%) each year is as follows:

100 | etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 5; National
Football League, “NFL & NFL Players Association Create New Joint Replacement Benefit
Plan,” newsrelease, Dec. 10, 2007; and “ 14 Leading Medical Institutions Selected to Assist
Retired Players Needing Joint Replacement Surgery,” news release, Dec. 10, 2007. Few
detailsare available about some of theseinitiatives, which meansthat eligibility criteria, the
application process (if any), and the extent of benefits are unknown.

101 National Football League and NFL Players Association, “NFL and NFL Players
Association Expand Disability Benefits Program for Retired Players,” Feb. 29, 2008,
available at [http://www.nflplayers.com/user/content.aspx ?fmid=178& Imid=443& pid=
422&type=n|, p. 3. Detailed information about these initiatives is provided later in this
report.

102 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, pp. 82-83.

103 Player costsinclude “thetotal Salaries and Benefitsattributableto alLeague Y ear for all
NFL Teams under al of the rules set forth in Article XXI1V (Guaranteed League-wide
Sadlary, Salary Cap & Minimum Team Salary), but not including loans, loan guarantees,

(continued...)
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2006: 57%
2007: 57%
2008: 57.5%
2009: 57.5%
2010: 58%
2011: 58%'*

The amount of money equivalent to the player costs percentage in a given year is
allocated between active players’ salaries and benefits for both active players and
retired players. Thefollowing description of how ateam’s salary cap is determined
showstherelationship between salariesand benefits: in 2008, theamount of ateam’s
salary cap will be “57.5% of Projected Total Revenues, less League-wide projected
benefits, divided by the number of Teams playinginthe NFL during such year....”*®
The following definition of “benefits’ lists the different benefits for active players
and former players that are funded in the manner described above:

Benefits “ mean the aggregate for aLeague Y ear of all sums paid ... by the NFL
and al NFL Teamsfor, to, or on behalf of present or former NFL players, but
only for: (i) pensions funding, including the Bert Bell/Pete Rozelle NFL Player
Retirement Plan ... and the Second Career Savings Plan ...; (ii) Group insurance
programs, including life, medical, and dental coverage ... and the Second Career
Savings Plan; (iii) Injury protection ...; (iv) Workers' compensation, payroll,
unemployment compensation, social security taxes, and contributionsto thefund
described in Article LIV, Section 4 below [Worker's Compensation Offset
Provisions]; (v) Pre-season per diem amounts ... and regular season meal
allowances ...; (vi) Expenses for travel, board and lodging for a player
participating in an off-season workout program ...; (vii) Payments or
reimbursements made to players participating in a Club’s Rookie Orientation
Program ...; (viii) Moving and travel expenses ...; (ix) Postseason pay ...; and
sdlary paid to practice squad players ...; (x) Player medical costs ...; (xi)
Severance pay ...; (xii) The Player Annuity Program ...; (xiii) The Minimum
Salary Benefit ...; (xiv) The Performance Based Pool ...; (xv) The Tuition
Assistance Plan ...; (xvi) The NFL Players Health Reimbursement Account ...;
(xvii) The “88 Benefit” ...; (xviii) The NFL Player Benefits Committee....” *®

The portion of the “League-wide projected benefits’ needed “to fund the
Retirement Plan is calculated actuarially, in accordance with federal law.”*" The

103 (,...continued)
unpaid grievances attributions, and unearned incentives.” (National Football League and
NFL Players Association, NFL Collective Bargaining Agreement, 2006-2012, p. 7.)

104 NFL Players Association, “NFLPA Term Sheet - Basic Economic Terms,” Mar. 7, 2006,
available at [http://www.nflpa.org/pdfsyCBA/2006 CBA Extension Term_Sheet.pdf],
downloaded Sept. 2007, on file with the author.

105 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 96.

196 |bid., pp. 93-94.
107 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 29.
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same is also true for the Health Reimbursement Account Plan.’® (The retirement
plan and the Health Reimbursement Account Plan are described below.) According
to the NFL and the NFLPA, the actuarial assumptions, or factors, that are used are
negotiated during the collective bargaining process and are “ acceptableto the plan’s
Enrolled Actuary.”*® The following excerpt from the CBA describes the process:

For the 1993 Plan Year and continuing for each Plan Year'™ thereafter that
begins prior to the expiration of the Final League Y ear,™* a contribution will be
made to the Retirement Plan on behaf of each NFL Club as actuarialy
determined to be necessary to fund the benefits provided in this Article [of the
CBA], based on the actuarial assumptions and methods contained in Appendix
J[of the CBA]. No provision of this Agreement will eliminate or reduce the
obligationto providethe benefitsdescribed in thisArticle, or eliminate or reduce
the obligations of the NFL Clubsto fund retirement benefits. Contributionswill
be used exclusively to provide retirement benefits and to pay expenses.'*?

Similar languageisfound inthe Bert Bell/Pete Rozelle NFL Player Retirement Plan:

For each Plan Y ear that begins prior to the expiration of the Final League Y ear,
acontribution to the Trust [the trust agreement for the Retirement Plan] will be
made by the Employers, as actuarially determined to be necessary to fund the
benefits provided in this Plan based on the actuarial assumptions and methods
contained in Appendix A [of the Retirement Plan].**®

Funding for benefits other than the retirement plan and the Heath
Reimbursement Account apparently is not calculated using actuarial methods and
assumptions. The NFLPA hasstated that “[t] he contribution necessary to fund other
benefit plans is more simply calculated as the total of the benefits provided plusall
costs of administration. For the new 88 Plan, the consultants estimated an initial

1% 1bid.

109 |_etter from Goodell to Reps. Conyers and Smith, p. 10; NFL Players Association,
“History of Retirement and T& P Benefits for NFL Players,” p. 5. In 1993, asingle plan
counsel, Groom Law Group, and asingle plan actuary, Aon Corporation, were selected for
the retirement plan. (NFL Players Association, “History of Retirement and T& P Benefits
for NFL Players,” p. 5.)

10 “‘Plgn Year' means a 12-month period from April 1 to March 31. A Plan Year is
identified by the calendar year in which it begins.” (Bert Bell/Pete Rozelle NFL Player
Retirement Plan, Apr. 1, 2001, p. 6.)

11 Final League Year is“the League Y ear which is scheduled prior to its commencement
to bethefinal League Y ear of the Collective Bargaining Agreement.” A “League Year” is
“the period from February 20 of one year through and including February 19 of the
following year, or such other one year period to which the NFLPA and the [NFL’S]
Management Council may agree.” (Bert Bell/Pete Rozelle NFL Player Retirement Plan, pp.
4and6.)

112 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement: 2006-2012, p. 203.

113 Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 10.
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contribution of $1.88 million, all to benefit retired players.”*** The method or
methods used to determine how much money to allocate to this and other benefitsis
unknown.

Data provided by the NFL and the NFLPA show that possibly $919.6 million
was spent on benefits for retired playersin 2006 and 2007. However, the waysin
which the data are presented by the two organi zationsleave room for interpretation.
The NFLPA states that “active players gave up approximately” the following
amounts (which total $181.6 million) during the period April 2006 through March
2007 for benefits for former players:™®

e $96.5 million for retirement benefits for retired players;

o $31 million for medical benefitsfor retired players ($18 million for
health reimbursement accounts, $2 million for the 88 Plan, and $11
million for “five years post-retirement fully paid health care’);

e $20 million for disability benefits for retired players; and

e $34.1 million to fund workers compensation coverage.*'®

Infall 2007, the NFLPA also noted that 38% of vested former playerswerereceiving
monthly benefits at that time.**’

According to the NFL, “... clubs contributed approximately $388 million” in
2006 to fund the Supplemental Disability Plan, Second Career SavingsPlan, Annuity
Program, Group Insurance Plan, Health Reimbursement Account Plan, 88 Plan,
Severance Plan, and Tuition Reimbursement (whichisnot included in thisreport).™®
The NFL estimated that the costs of these benefitsin 2007 would be $350 million.

Although the NFLPA regularly describes the amount of funds provided for
retirees’ benefitsintermsof how the*[b]enefit costsreducetherevenueavailablefor
active players under the” CBA, it appears that this description refers to the process
described above for the allocation of funds for benefits.™® Regarding the NFL's
statement that the teams contribute funds for benefits, it seems plausible that this
statement, too, refers to the allocation process described above.

The differences in the information provided by the NFL and NFLPA make it
difficult to determine exactly how much money was spent for each benefit in 2006

14 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 29.

15 The NFL PA describestheamount of fundsprovided for retirees’ benefitsintermsof how
the “[b]enefit costs reduce the revenue available for active players under the” CBA. (NFL
Players Association, “NFLPA White Paper” n.d., available at [http://www.nflpa.org/
whitepaper/], downloaded Sept. 2007, on file with the author, p. 4.) This description
appears to refer to the allocation process described above in this report.

118 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, pp. 29-30.
17 |bid., p. 9.

118 The NFL will have contributed atotal of $2.2 billion for these benefits during the period
1998-2007. (Letter from Goodell to Reps. Conyers and Smith, p. 12.)

19 NFL Players Association, “NFLPA White Paper,” p. 4.
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or 2007. The NFLPA provided information that covers both years, while the NFL
provided an amount for each year. Additionally, the NFLPA provided abreakdown
by type of benefit (that is, retirement benefits, medical benefits, and disability funds)
and amount, while the NFL provided an aggregate amount for eight different
benefits, each of whichislisted by the name of the benefit.

Benefits for Former Players

Table 4 provides a summary of the benefits available to former players;
eligibility requirementsvary by benefit. Thisoverview includes selected featuresfor
each type of benefit. For detailed information about a particular benefit, it isbest to
consult the appropriate document, such as the CBA. Workers compensation is
included because, although states administer workers' compensation programs, the
NFLPA and the NFL provide funding for workers' compensation for their players.

Thefollowingisalist of the benefitsincluded in Table4. Shortened namesare
used in the table because this format makes it easier to identify the description or
purpose of the benefit. Each benefit isidentified by its complete name, aswell asa
shortened version. For example, the NFL Players Health Reimbursement Account
appears as “Health Reimbursement Account” in the table. An asterisk identifies a
benefit that isincluded in the CBA.

o 38 Benefit (or Plan)*
e Cardiovascular Health (CVH) Program

o Bert Bell/Pete Rozelle NFL Player Retirement Plan — Death
Benefits (“ death benefits’)*

o Bert Bell/PeteRozelleNFL Player Retirement Plan— Line-of-Duty
Disability (“line-of-duty disability” or “LOD disability”)*

o Bert Bell/Pete Rozelle NFL Player Retirement Plan — Retirement
Benefits (“retirement benefits’ or “pension”)*

o Bert Bell/Pete Rozelle NFL Player Retirement Plan — Total and
Permanent Disability Benefits (“total and permanent disability
benefits’ or “ T& P benefits’)*

e NFL Player Annuity Program (“annuity program”)*

e NFL Player Joint Replacement Benefit Plan (“joint replacement
benefit plan”)

o NFL Player Second Career Savings Plan (“second career savings
plan”)*

o NFL Player Supplemental Disability Plan (“ supplemental disability
plan” or “supplemental disability benefits’)*
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NFL Players Hedth Reimbursement Account (“health
reimbursement account”)*

Retiree Medical* (This benefit is part of Group Insurance, whichis
how the benefit islisted in the CBA. The remainder of the Group
Insurance benefit is available to only active players.)

Severance Pay*

Workers Compensation
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Table 4. Selected NFL-NFLPA Benefits as of October 2007

Name of Benefit or Playersfrom Ssummary of Elicibilit
Program and Y ear These Years May Cr%teriaag y Selected Features’®
Established Participate

88 Plan®® All years Vested player who is suffering | — Plan will reimburse, or pay for, certain costs related to dementia.

February 1, 2007 from dementia. — A maximum of $88,000 may be paid annually for expenses for care
provided by athird party (for example, institutional custodial care or
home custodial care provided by an unrelated third party). The
maximum amount of this benefit is $50,000 annually for care that is not
provided by athird party (for example, arelative provides care at
home).

Annuity Program? 1998-present Minimum of four credited — Thisis adeferred compensation program.

April 1, 1998 Seasons. — An alocation of $65,000 will be made for each eligible player who
earns a credited season in an annuity year and who has a total of four or
more credited seasons as of the end of such annuity year.

Cardiovascular Health All years Apparently, this programis — Provides cardiovascular screening and education.

(CVH) Program open to al players.

July 25, 2007

Death Benefits’ All years Vested inactive or active — Provides financial assistance to widow and/or surviving minor

September 19, 1962

player.

children of aformer or active player.

— Monthly benefit equal to $3,600 or 50% of the player’s benefits,
whichever is greater. For first 48 months after player’s death, the
amount of the benefit cannot be less than $6,000/month for a player
who was an active player after 1976 plan year, or $9,000/month for a
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Name of Benefit or Playersfrom -
Program and Y ear These YearsMay Summaérrytof .E!,,'g'b'“ty Selected Features’®
Established Participate Iteria
player who was an active player after the 1981 plan year.
— For awidow, benefit ends with her death or remarriage. For
children, benefit ends upon reaching the age of 19 (or 23, if in college).
Termination based on age does not apply if child is mentally or
physically incapacitated.
Health Reimbursement 2004-present At least eight credited seasons — An annual contribution is made to a player’s account in the amount
Account (HRA)? for aplayer whose last credited | of $25,000 or $50,000, depending upon the terms of the CBA. Total
March 1, 2007 season was 2004 or 2005. At contributions shall not exceed $300,000.
least three credited seasonsfor | — Player may receive reimbursement for medical care expenses only
aplayer who earned acredited | during periods of time when he is not covered by the Group Insurance
season in 2006 or any later in the CBA or the Extended Post-Career Medical and Dental Insurance
year. inthe CBA.
Joint Replacement Benefit | All years Unknown. — Assistsretired players who need joint replacement surgery.
Plan — Plan providesfinancial assistanceto all eligible former playersto
2007 cover the cost of surgery.
— Additional financial assistance is available from the NFL Player
Care Foundation.
Line of duty (LOD) All years Any player who incurs a — Amount of monthly benefit will equal the sum of the player’s

disability benefit?
April 1, 1970

substantial disablement (but is
not totally and permanently
disabled) arising out of NFL
football activities, as

benefit credits (see Retirement Benefits) or $1,000, whichever is
gresater.

— Payments continue for duration of substantial disablement, but no
longer than 7 Y2 years.
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Name of Benefit or
Program and Y ear
Established

Playersfrom
These YearsMay
Participate

Summary of Eligibility
Criteria®

Selected Features”®

determined by the Retirement
Board or the Disability Initial
Claims Committee (DICC),
that isasignificant factor in
causing his retirement from
football. Player does not have
to be vested.

— If both an LOD benefit and a T& P benefit are payable, only the

larger of the two benefits will be paid.
— Application for LOD benefit must be submitted within 48 months

after player ceasesto be an active player.?

Retiree Medical*"
May 6, 1993

1993-present

Vested.

— Active players receive group insurance benefits: life insurance, and
medical and dental benefits. The same medical and dental benefits are
provided to former players for a set amount of time, as described below.
— Players released or who otherwise severed employment after the
first regular season game in the 2002 season, but before the first regular
season game in 2005 season, continue to receive medical and dental
benefits for 48 months.

— Playersreleased after the first regular season game in the 2005
season and prior to the expiration or termination of the 2006-2012 CBA
will receive medical and dental benefits for the following 60-month

period.

Retirement Benefits®
September 19, 1962

All years

Vested player.

— A player earns a benefit credit for each credited season, and a
vested player’s monthly pension is the sum of his benefit credits for
each of his credited seasons. Under the 2006-2012 CBA, the benefit

credits are as follow:
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Name of Benefit or Playersfrom -
Program and Year These YearsMay Summaér%t(gg;glbmty Selected Features’®
Established Participate

Credited Season ----------- Benefit Credit
Before 1982 ---------------- $250
1982-1992 ------------------ $255
1993-1994 ------------------ $265
1995-1996 ------------------ $315
1997 $365
1998-present* --------------- $470

— Any vested inactive player may choose to receive his benefits at the
normal retirement age, which is 55 under the retirement plan, or later
(that is, deferred retirement). A vested inactive player with at least one
credited season prior to 1993 plan year may elect for early retirement
(which begins at age 45). Benefitswill be adjusted accordingly for a
player who chooses deferred retirement or early retirement. Benefits
will be increased for deferred retirement, and decreased for early
retirement.

— A vested player who leaves the NFL on or after March 1, 1977, has
at least one credited season prior to the 1993 plan year, and is no longer
an employee may elect to receive an early payment benefit in the form
of alump sum, alife-only pension, or aqualified joint and survivor
annuity. If aplayer receives an early payment benefit, his monthly
pension will be based upon 75% of the sum of his benefit credits.

— A player who chooses an early payment benefit after March 31,
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Name of Benefit or Playersfrom -
Program and Y ear These YearsMay Summaérrytof .E!,,'g'b'“ty Selected Features’®
Established Participate Iteria
1982, will have any subsequent payments for certain benefits (for
example, total and permanent disability benefits, line-of-duty disability
benefits) reduced by 25%.
Second Career Savings 1993-present A first-year player may — Matching contributions shall be two dollars for each dollar provided
Plan® contribute to the plan. A player | by aplayer. The maximum matching contributions, which vary by plan
July 1, 1993 must have at least two credited | year under the CBA, are as follow: $20,000 for each year, 2006-2008;
seasons, at least one of which $22,000 for 2009; $24,000 for 2010, and $26,000 for 2011.
isfor Plan Y ear 2006 or later, — Beginning at age 45, a player may withdraw money from his
in order to receiveaclub account.
contribution.
Severance Pay* 1982-present Minimum of two credited — A player’ s severance pay will equal the sum of the following:
November 16, 1982 seasons. At least one of the $5,000 per credited season for each season during the period1989-1992;
seasons must have occurred $10,000 per credited season for each season during the period 1993-
during the period 1993-2011. 1999; $12,500 per credited season for each season during the period
Player’ s written request for 2000-2008; and $15,000 per credited season for each season during the
severance pay must indicate period 2009-2011.
that he intends to permanently — Severance pay is paid in asingle lump sum. Payment date varies
sever employment as an active | depending upon when the individual was last involved in aleague
player. playing activity and when he submits an application.
Supplemental Disability 1993-present Former players who receive — Supplemental disability plan benefits are automatically paid to each

Plan®
July 1, 1993

T&P disability benefitsin the
“active football,” “active

eligible player.
— Effective April 1, 2000, the monthly and annual supplemental
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Name of Benefit or
Program and Y ear
Established

Playersfrom
These YearsMay
Participate

Summary of Eligibility
Criteria®

Selected Features”®

nonfootball,” and “football
degenerative’ categories.

disability plan benefit for each category is as follows: “active football,”
$14,670 monthly and $176,040 annually; “active nonfootball,” $7,167
monthly and $86,004 annually; and “football degenerative,” $5,167
monthly and $62,004 annually.™

— Playerswho receive T& P “inactive” category benefits do not
receive any benefits under this plan.™

Total and Permanent
Disability Benefit®""
April 1, 1970

All years, except for
an inactive player
who does not have a
credited season after
1958.

Active player (he does not have
to be vested) or vested inactive
player who istotally and
permanently disabled, as
determined by the Retirement
Board or the DICC.

— The amount of a player’s benefit will be equal to the sum of his
benefit credits, excluding benefit credits for credited seasons prior to
1958. The benefit amount may be increased as follows for each benefit
category:

(a) Active football: monthly benefit will be not be less than $4,000 if
the disability or disabilities arise out of NFL football activities, arise
while the player is an active player, and cause the player to be totally
and permanently disabled “shortly after” the disability or disabilities
first arise.’

(b) Active nonfootball: monthly benefit will not be less than $4,000 if
the disability or disabilities do not result from NFL football activities,
but do arise while the player is an active player, and cause the player to
be totally and permanently disabled “shortly after” the disabilities first
arise.’

(c) Football degenerative: monthly benefit will not be less than $4,000
if the disability or disabilities arise out of NFL football activities and
result in T& P disability before 15 years after the end of the player’slast
credited season.
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Name of Benefit or
Program and Y ear
Established

Playersfrom
These YearsMay
Participate

Summary of Eligibility
Criteria®

Selected Features”®

(d) Inactive: The monthly benefit will not be less than $1,500 ($1,750
for applications received on or after April 1, 2007) if the T&P
disability or disabilities arise from other than NFL football activities
while the player is avested inactive player, or the disability or
disabilities arise out of NFL football activities and result in total and
permanent disability 15 or more years after the end of the player’s last
credited season, whichever islater.

(e) Dependent child: monthly benefit will increase $100 per each child
who is a dependent.?

— Effective for payments made on and after November 1, 1998, a
player may receive a T& P payment for a disability resulting from a
psychological/psychiatric disorder. This provision applies only to the
“active nonfootball” and “inactive” categories, and special rules that
pertain to disabilities resulting from other than afootball injury.

— A T&P disability that is aresult of a psychological/psychiatric
disorder may be awarded under the provisions for “active football” and
“football degenerative” disabilities (and under special rules that pertain
to disabilities resulting from afootball injury incurred while an active
player) if the requirements for such a disability are met and the disorder
“(1) is caused by or relates to a head injury (or injuries) sustained by a
Player arising out of League football activities (e.g., repetitive
concussions); (2) is caused by or relates to the use of a substance
prescribed by alicensed physician for aninjury (or injuries) or illness
sustained by a Player arising out of League football activities; or (3) is
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Name of Benefit or Playersfrom -
Program and Y ear These YearsMay Summaérrytof .E!,,'g'b'“ty Selected Features’®
Established Participate Iteria

caused by aninjury (or injuries) or illness that qualified the Player for
total and permanent disability benefits under Section 5.1(a) [active
football].”"
— T&P benefit is payable for life or until cessation of total and
permanent disability.

Workers Compensation® | All years Apparently, all players are — NFLPA has made arrangements for all playersto be covered by
eligible. However, workers workers' compensation, which is available to employees who have been
compensation isregulated and | injured or disabled on the job.
administered by state — Workers' compensation may include disability pay or wage |oss
governments, which also benefits, alump sum benefit to compensate for permanent 10ss of
means that eligibility function, and/or payment or reimbursement for medical expenses.
requirements and other details
vary from state to state.

Sour ces: National Football Leagueand NFL Players Association, NFL Collective Bargaining Agreement: 2006-2012, Mar. 8, 2006; NFL PlayersAssociation, “ Lineof Duty Disability,”
Mar. 12, 2008, available at [http://www.nflplayers.com/user/content.aspxmid=178& Imid=443& pid=367&type=n]; NFL Players Association, “NFLPA and NFL Announced New
Retirement Benefit Initiatives,” newsrelease, July 25, 2007; Bert Bell/Pete Rozelle NFL Player Retirement Plan, Apr. 1, 2001; NFL Player Supplemental Disability Plan, Apr. 1, 2001;
L etter from Eugene Upshaw, Executive Director, NFL Players Association, to Reps. John Conyers, Jr., Lamar S. Smith, Linda T. Sanchez, and Christopher B. Cannon, Nov. 5, 2007,
p. 1; NFL Players Association, “CBA: Workers' Compensation Benefits,” available at [ http://www.nflpa.org/CBA/Workers Comp.aspx] as of Nov. 15, 2007, on file with the author;
National Football League, “NFL & NFL Players Association Create New Joint Replacement Benefit Plan”; and National Football League “14 Leading Medical Institutions Selected

to Assist Retired Players Needing Joint Replacement Surgery,” newsrelease, Dec. 10, 2007; and Gregory P. Guyton, “ A Brief History of Workers' Compensation,” 1owa Orthopaedic
Journal, 1999, available at [http://www.pubmedcentral .nih.gov/articlerender.fcgi?artid=1888620].
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Note: Seethe glossary in Appendix A for the definition of terms, such as “credited season,” “plan year,” and “vested player.”

a. Since thisis only a summary, additional criteria or conditions may apply.

b. The actual amount that a particular individual receives is determined by a number of factors, including, for example, the years in which he played and whether the amount of a
particular benefit is altered by a succeeding CBA. Also, the receipt of acertain benefit may affect the amount of another benefit an individual receives. For example, receipt
of an 88 Plan benefit may result in adecreasein Total and Permanent disability benefits as follows: “ The maximum benefit payable for any month shall be reduced, but not below
zero, by the amount of any total and permanent disability benefits paid by the Bert Bell/Pete Rozelle NFL Player Retirement Plan and the NFL Player Supplemental Disability
Plan. However, the maximum benefit payable for any month shall not be reduced by those total and permanent disability benefits paid to players who are receiving the Inactive
total and permanent disability benefit described in Section 5.1(d) of the Bert Bell/Pete Rozelle NFL Player Retirement Plan.” (National Football League and NFL Players
Association, NFL Collective Bargaining Agreement: 2006-2012, Mar. 8, 2006, pp. 215-216.)

¢. The amount, eligibility criteria, and other details of a particular Retirement Plan benefit may change over the years as new CBAs are negotiated and the Retirement Plan is changed
accordingly. The details of other (non-retirement plan) benefits may be changed, too, by the NFL and the NFL Players Association.

d. This benefit plan or programis included in the CBA.

e. The 88 Plan was so named to honor John Mackey, a former Baltimore Colts tight end and member of the Hall of Fame who wore number 88. (NFL Players Association, “NFLPA
White Paper,” n.d., available at [http://www.nflpa.org/whitepaper/], p.23.), downloaded Sept. 2007, on file with the author.

f. The NFL announced in Dec. 2007 the establishment of the Joint Replacement Benefit Plan, but it appears that implementation will occur at some later date.

g. As announced on Feb. 29, 2008, the NFL and the NFLPA modified the deadline for applying for LOD benefits. A player will have 48 months or the number of credited seasons
he has earned within which to apply. For example, aplayer who has six credited seasons will have six years, instead of four years, within which he must apply. The deadline
will equal the number of credited seasons a player has, which means, for example, that a player with six credited seasons will have six years

h. Retiree Medical ispart of the Group Insurance benefit inthe CBA, whereitisidentified as" Extended Post-Career Medical and Dental Benefits.” Itisunclear whether Retiree Medical
coversinjuries sustained asaplayer. Theremainder of the Group Insurance benefit is available to only active players. (National Football League and NFL Players Association,
NFL Collective Bargaining Agreement, 2006-2012, pp. 218-219.)

i. A former player whoisreceiving T& P disability benefits when he reaches the normal retirement age of 55 will have his disability benefits converted to aretirement benefit (pension).
The amount of the benefit will not change. (Bert Bell/Pete Rozelle NFL Player Retirement Plan, Summary Plan Description, Apr. 2005, p. 18.)

j. For example, “[a]n Active Player for three or more games of the 1996 through 1999 seasons [would receive] Benefits Credits[in the amount of] $1,465 ($285 + $330 + $425 +$425
= $1,465). The player will, therefore, receive $1,465 per month when he begins to receive his pension benefit at age 55.” (NFL Players Association, “Rules and Regulations:
Player Benefits,” n.d., available at [http://mwww.nflpa.org/RulesAndRegs/PlayerBenefits.aspx] as of Aug. 21, 2007, on file with the author.)

k. Specifically, the benefit credit of $425 is for each credited season from 1998 “through the Plan Y ear that begins prior to the expiration of the Final League Year.” (Bert Bell/Pete
Rozelle NFL Player Retirement Plan, p. 11.)

I. Per the NFLPA, the Supplemental Disability Plan was created because, pursuant to federal statute(s), there is a cap on the amount of disability benefits a plan may pay, such asthe
retirement plan for former players. (Letter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 19.)

m. See“Total and Permanent Disability Benefit” in the table for information about the four categories of T& P benefits.
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n. In Feb. 2008, the NFL and the NFLPA announced the following changes to the T& P disability benefit: “ Players who took their NFL pension early, and are therefore ineligible to
apply for and receive disability benefits, will be offered anew one-time opportunity to apply for total and permanent disability benefits. These playersmay establishtheir disability
through either amedical examination or by atotal and permanent disability determination from Social Security. The opportunity to apply for benefitswill begin on April 1, 2008.
Applications will be accepted through July 31, 2008. Players who have received atotal and permanent disability determination from Social Security will not need to separately
establish disability under the NFL plan. Players who were denied benefits under the NFL plan but have subsequently been found [to be] disabled by [the] Social Security
[Administration] may have their NFL casesreconsidered. The other good news for retired NFL playersisthat NFL disability awards are not offset by the amount of any award
paid by Social Security.” (National Football League and NFL Players Association, “NFL and NFL Players Association Expand Disability Benefits Program for Retired Players,”
Feb. 29, 2008, available at [http://www.nflplayers.com/user/content.aspx ?fmid=178& |mid=443& pid=422& type=n], p. 1.)

0. “A Player who becomes totally and permanently disabled no later than six months after a disability(ies) first arises will be conclusively deemed to have become totally and
permanently disabled ‘ shortly after’ thedisability(ies) first arises, asthat phraseisused in subsections (a) and (b) above[descriptions of benefitsfor playerswho experience active
football and active nonfootball disabilities], and Player who becomes totally and permanently disabled more than 12 months after adisability(ies) first ariseswill be conclusively
deemed not to have become totally and permanently disabled ‘ shortly after’ the disability(ies) first arises as that phrase is used in subsections (a) and (b) above. In casesfalling
within this six-to twelve-month period, the Retirement Board or the Disability Initial Claims Committee will have the right and duty to determine whether the * shortly after’
standard is satisfied.” (Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 20.)

p. The NFL and the NFLPA announced on Feb. 29, 2008, that “the minimum benefit post-career” for “non-football ‘total and permanent’ disability” had doubled from “$20,000 to
$40,000 per year for retired players who become disabled unrelated to football.” (National Football League and NFL Players Association, “NFL and NFL Players Association
Expand Disability Benefits Program for Retired Players,” p. 1.)

g. A child is considered to be a dependent only until reaching the age of 19; if he or sheisin college, age 23 is the threshold. (Bert Bell/Pete Rozelle NFL Player Retirement Plan, p.
4)

r. Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 21.

S. The year that this benefit was established is unknown.
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NFLPA Retired Players Department

The Retired Players Department, established in 1984,

actsto meet players’ needs with the right services; continuously communicates
and involves players of all ages to create an exclusive fraternity; works
collaboratively with other NFLPA departments and Players Inc.'® to give
outstanding value to its members;, provides leadership, administration,
coordination and implementation to serve the needs of retired playersandretired
player chapters.'*

The department’ s objectives are
e “To establish morelocal chapters[of retired players]”;
e “Toincrease the future pensions and benefits for all players’;

e “To establish aformal line of communication between active and
retired players’;

e “To build a network of retired players for business contacts and
second careers’;

e “To help build the image of the game and promote it to the benefit
of players, and’

e “Toraisefundsfor the Players Assistance Trust (PAT).” %
Accomplishments of the Retired Players Department include

e “[Assisting players] in gaining pension and disability benefit
increases’;

120411 September 2000, NFL PLAY ERS and the NFL entered into a historic partnership to
provide player group licensing rightsto NFL sponsors. With this deal, NFL sponsors are
given the right to utilize players as part of their sponsorship agreements.... Activities
include marketing, licensing, special events, corporate sponsorship, media and content
devel opment, publishing, website(NFLPLAY ERS.COM) and other promotional programs.
PLAYERSINC isafully integrated marketing company for active and retired NFL players.
Theseactivitiesgenerate guaranteed royaltiesto PLAY ERSINC and theplayers, in addition
to providing financial support to the NFLPA. Theorganizationiscommitted to meeting the
needs of all NFL players in the National Football League by creating player marketing
opportunities, increasing brand awareness and devel oping val uabl e business partnerships.”
(NFL PlayersAssociation, “ Sponsors/Licensees,” availableat [ http://www.nflplayers.com/
user/template.aspx fmid=182& Imid=243& pid=0&type=I].) (Capitalization is in the
original.)

121 NFL Players Association, “Retired Players Department: FAQs,” n.d., available at
[http://www.nflpa.org/Fags/Fags.aspx ?printer_friendly=yes| asof Nov. 2, 2007, onfilewith
the author, p. 1.

122 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 27.
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e “[Administering] the PAT Fund, resulting in over $5 million in
payments on behalf of former playersin need”;

e “[Assisting] in networking between former players and potential
employers’;

o “Helping former players take advantage of workers compensation
benefits under state law; and”

e “Providing the services of medical professionals in various areas
including orthopedic and cardiovascular.”*?

Any player who had signed a contract with ateam is eligible to join a chapter,
and there are 33 chapters of former players acrossthe country.* Chapter presidents
attend the annual chapter officers meeting and the Retired Players Convention. An
electionisheld at thelatter for the Retired Players Steering Committee, whichis“the
only elected national body representing retired players....” %

Players Assistance Trust (PAT) Fund

The players association created the Professional Athletes Foundation (PAF), a
501(c)(3) organization under the Interna Revenue Code, in 1987.** The
foundation’ smissionisto“ provide vocational, educational, recreational and athletic
opportunities for people of al races, religions and nationalities, male and female,
wherever they may live, including but not limited to needy, former, amateur and
professional athletes and young people who might not have the fullest opportunity
to develop their vocational and educational capabilities.”

In 1992, the foundation established the Player Assistance Trust (PAT) to
“provide financial assistance to former professional and amateur players and their
families....”*® Specifically, the PAT isto provide

short-term financial assistance to former players who find themselves in a
financial crisis. A primary goal of the fund is to assist players who are faced
with financial problems created by catastrophic illness.... The funds cannot be
used for long-term financial support. Grants are not available for supplemental

123 1bid.
124 1pid., p. 26.
12 NFL Players Association, “Retired Players Department: FAQs,” p. 1.

126 This organization is a tax-exempt organization under the Internal Revenue Code. For
more information, see U.S. Dept. of the Treasury, Internal Revenue Service, “ Exemption
Requirements,” available at [http://www.irs.gov/charities/charitable/article/0,,id=
96099,00.html].

127 NFL Players Association, “Retired Players Department: FAQs,” pp. 4-5.
128 |hid., p. 5.
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income to pension benefits. Grants are not available as loans for business
transactions.'®

The maximum grant amounts available are $10,000 for educational purposes and
$20,000 for financial or medical assistance; not every applicant, however, receives
the maximum amount.**

Donations from the players association, the NFL, and individuals, and a
percentage of the fines levied against active players provide funding for the PAT.
Since 2000 and through fall 2007, the amount of money from fines contributed to
the PAT was $2,814,692.*' The NFL has contributed the following amounts, which
total $6,350,000:

1997: $350,000
1998: $350,000
1999: $350,000
2000: $700,000
2001: $700,000
2002: $700,000
2003: $700,000
2004: $1,000,000
2005: $1,250,000
2006: $1,250,000'*

Data about grants awarded during the period 1991-2007 are provided in the
following two tables. Table 5 shows how many grants were awarded, by type (for
example, education, financial, and medical). Table 6 shows how many grants were
awarded each year. A total of 860 grants have been awarded since the inception of
the PAT, and, according to other information provided by the NFLPA, grants have
been awarded to 662 different players and widows of players.’®

129 NFL Players Association, “Players Assistance Trust Fund Grant Guidelines,” n.d.,
available at [http://www.nflpa.org/pdfs/Charitywork/PAT_Application 2007.pdf],
downloaded Sept. 2007, on file with the author, p. 1.

10 |hid., p. 2.

131 | etter from Goodell to Reps. Conyers and Smith, p. 12.

132 1bid.

133 |etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 28.
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Table 5. Players Assistance Trust Fund Grants,

by Grant Type, 1991-2007

Type of Grant

Number and Per centage

Amount and Percentage

of Grants® of Money?

Education 92 $398,393.22
11% 7%

Education/Financia 11 $72,597.66
1% 1%

Financial 585 $3,861,965.46
68% 70%

Medical 119 $698,313.49
14% 13%

Medica/Financial 52 $473,941.67
6% 9%

Unknown 1 $3,315.00
<1% <1%

Total 860 $5,508,526.50

Source: Data provided by the NFL Players Association; calculations performed by the author.

Note: The datafor 2007 may be incomplete as the data were provided before the end of 2007.

a. Percentages have been rounded.

Significant percentages of the number of PAT grants (88%) and the amount of
money (92%) have been awarded for financial or medical purposes, or for a
combination of the two. Only 12% of the grants, and 8% of the money, were
awarded for education and education/financia purposes. The largest average grant,
$6,855.29, wasfor medical and medical/financial purposes. The average amount of
a financial grant was $6,601.65. The average amount of an education and
education/financia grant was$4,572.73. Overall, theaverage amount of agrant was

$6,405.26.

Table 6. Players Assistance Trust Fund Grants,

by Year, 1991-2007

Number and Amount and
Y ear Per centage of Per centage of Aveg?%e r':rrlr':*? unt
Grants? Grants*®
1991 2 $4,836 $2,418
<1% <1%
1992 19 $92,120 $4,848
2% 2%
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Number and Amount and
Y ear Per centage of Per centage of Aveg?%;gmg unt
Grants? Grants*®

1993 33 $134,937 $4,089
4% 2%

1994 25 $122,609 $4,904
3% 2%

1995 37 $190,019 $5,136
4% 3%

1996 48 $354,419 $7,384
6% 6%

1997 51 $341,975 $6,705
6% 6%

1998 46 $275,267 $5,984
5% 5%

1999 46 $387,044 $8,414
5% 7%

2000 17 $91,668 $5,392
2% 2%

2001 35 $210,493 $6,014
4% 4%

2002 32 $205,505 $6,422
4% 4%

2003 45 $281,239 $6,250
5% 5%

2004 56 $360,824 $6,443
7% 7%

2005 130 $867,392 $6,672
15% 16%

2006 143 $834,881 $5,839
17% 15%

2007° 95 $753,300 $7,929
11% 14%

Total 860 $5,508,528 $6,405

Source: Letter from Eugene Upshaw, Executive Director, NFL Players Association, to Reps. John
Conyers, Jr., Lamar S. Smith, Linda T. Sanchez, and Christopher B. Cannon, Nov. 5, 2007, exhibit
C; calculations performed by the author.

a. Percentages have been rounded.
b. Dollar amounts have been rounded to the nearest dollar.
c. The datafor 2007 may be incompl ete as the data were provided before the end of 2007.
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Degspite the possibility that the datafor 2007 may beincomplete (for the reason
stated above), over 40% of the grantswere awarded during the years 2005-2007; 368
grants, 43% of the total, were awarded during this period. Accordingly, the
percentage of grants awarded in each of these years is in double digits. For the
previous 14 years, the percentage of grants awarded each year ranged from less than
1% to 7%. Consistent with these results, 45% ($2,455,573) of the total amount of
the grants was awarded during the period 2005-2007. Thereasonsfor therelatively
consistent percentage of grants for each year from 1991 through 2004, and the
noticeableincreasein 2005 followed by similarly high percentagesin 2006 and 2007
are unknown. More former players needed assistance during these three years, but
it is unclear whether the rise in the number of grantsis related to, for example, the
type and amount of benefitsthe players received from NFL/NFLPA-funded benefits
and whether these benefits met their needs; wider dissemination of information about
the PAT (if indeed information was disseminated more widely than had been done
previously); or changes, if any, that were made to the PAT applications process.

Regarding theaverage amount of agrant, there has been ageneral upward trend.
Asidefromtheinitial year, when only two grantswere awarded and the average grant
amount was $2,418, the average amount hasincreased from $4,848in 1992 to $7,929
in2007. However, the highest average amount, $8,414, wasin 1999, and theaverage
amount in 2006 was $5,839.

The NFL has noted that individual clubs also fund efforts involving former
players; usualy, these efforts are directed toward players who were members of a
particular club.**

The Alliance

In May 2007, four organizations — the NFL, the NFLPA, the NFL Alumni
Association, and the Pro Football Hall of Fame — came together to form the
“Alliance,” which “isaimed at addressing the medical concerns and needs of retired
players, including joint replacements, cardiovascular health programs and assisted
living arrangements.”** In December 2007, the NFL announced the establishment
of the NFL Player Care Foundation, which is “governed by representatives of
members of the Alliance,” and which apparently will administer the $17 million that
has been donated to date.** In February 2008, the NFL and the NFLPA announced
that four former players— Andre Collins, Willie Lanier, Randy Minniear, and Ozzie
Newsome — had been appointed to the board of the directors for the NFL Player
Care Foundation, and that these board memberswould sel ect additional members.**’

134 |_etter from Goodell to Reps. Conyers and Smith, p. 12.

35| hid.; National Football League, “ NFL Clubs Commit $10Millionin Additional Funding
to Retired Players for Medical Assistance.”

1% National Football League, “NFL & NFL Players Association Create New Joint
Replacement Benefit Plan.”

137 National Football League and NFL Players Association, “NFL and NFL Players
Association Expand Disability Benefits Program for Retired Players,” p. 3.
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Thefoundation will coordinate and provide fundsto the programs established by the
Alliance.*®

When the league and the players association announced, in July 2007, the
formation of this group, they also announced that the Alliance had received $7
million.”* NFL team owners approved a donation of an additional $10 million in
October 2007.**° Finespaid by active playerstothe NFL for on-fieldinfractions, and
contributionsfromthe NFLPA, other members of the Alliance, and “ other interested
retired player groups’ will supplement the $17 million.**

As part of thisinitiative, the NFL and the players association created the NFL
Player Joint Replacement Plan in fall 2007. Fourteen medical centers have been
selected to provide these services:

[The medical centers will] assist eligible retired players in need of joint
replacement surgery.... The medica facilities, carefully chosen for their
expertise, high-quality service and reputation, will make available specialized,
coordinated careto playerscovered by thisnew program. The program provides
acommon application processto assist them gain accessto theingtitutions. The
plan also will provide financial assistance to all players, regardiess of their
financial situation, to cover the cost of the operations. For players not covered
by insurance and who cannot pay for the procedure, additional financial
assistancewill beavailablefromthe newly created NFL Player Care Foundation.
Players eligible for assistance from the NFL Player Care Foundation will not be
responsiblefor the cost of either thejoint replacement surgery or post-operative
rehabilitation. 2

Asreported in The New York Times, only retired playerswho are vested are eligible
for this benefit.'*

The following 14 institutions will provide joint replacement surgery: St.
Vincent's Birmingham/Andrews Sports Medicine & Orthopaedic Center
(Birmingham, AL ), Broward General Medical Center (Ft. Lauderdale, FL), Centinela
Freeman Regional Medical Center (Marina del Rey, CA), Cleveland Clinic
Foundation (Cleveland, OH), Lenox Hill Hospital (New Y ork, NY), MedStar Health
— Georgetown University Hospital and Union Memorial Hospital (Washington,

138 | nformation provided el ectronically by the NFL Players Associationto theauthor onMar.
3, 2008.

¥ NFL Players Association, “NFLPA and NFL Announce New Retirement Benefit
Initiatives.”

140 National Football League, “NFL Approves Additional $10 Million for Retired Players,”
newsrelease, Oct. 24, 2007, avail ableat [ http://search.nfl.com/search/?query=recent& sort=
date& page=5].

141 National Football League, “NFL Approves Additional $10 Millionfor Retired Players.”

142 National Football League, “NFL & NFL Players Association Create New Joint
Replacement Benefit Plan,” news release, Dec. 10, 2007.

13 Frank Listky, “Rehab Plan Announced for N.F.L.'sEx-Players,” New York Times, Dec.
11,2007, availableat [ http://www.nytimes.com/2007/12/11/sports/footbal |/11joints.html].
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DC, and Batimore, MD, respectively), Methodist Hospital, (Houston, TX), Mount
Sinai Medical Center (New Y ork, NY), Northwestern Memorial Hospital (Chicago,
IL), OASISMSO, Inc. (SanDiego, CA), St. Joseph’ sHospital-Atlanta(Atlanta, GA),
Texas Orthopedic Hospital (Houston, TX), and University of Pittsburgh Medical
Center (Pittsburgh, PA).*** Houston, New Y ork, the Washington, DC, metropolitan
area, and the state of California have two facilities each that are on the list. The
remaining six ingtitutions are in Alabama, Florida, Georgia, Ohio, Illinois, and
Pennsylvania. Without information about the location of former players, it is
unknown how many retired playersreside in or near these 10 cities or metropolitan
areas.

Post-surgery rehabilitation and physical therapy will be provided to digible
former playersby HCR Manor Care, which has 280 skilled nursing and rehabilitation
centers and 85 outpatient rehabilitation therapy clinics across the country.'*

The Alliance has aso devel oped the following programs:

Health screening— Two doctors, funded by the NFL Player Care Foundation,
are working with medical centers throughout the country to make it easier for
players to get cardiovascular screening without cost. Players found to need
cardiovascular care will receive affordable medical, nutritional and other
treatment. Obesity screening and education also is provided.

Prostate cancer screening — In conjunction with the American Urological
Association, the Alliance will establish a comprehensive program of prostate
cancer screening, care and education.

Assisted living arrangements — Negotiated discounted rates and special
services are made available to former players at three leading national assisted
living providers — Brookdale Senior Living, Inc.; Belmont Village L.P., and
Silverado Senior Living, Inc.

Prescription drug card — The NFL and NFLPA are providing retired players
with a prescription drug card that permits them to purchase prescription
medications at asubstantial discount. Thisnew benefit is provided at no cost to
former players.**®

4 1bid.

5 1bid. Information about HCR Manor Care is available at
[http://www.hcr-manorcare.com].

146 National Football League and NFL Players Association, “NFL and NFL Players
Association Expands Disability Benefits Program for Retired Players,” p. 3. (Boldface
included in original.)
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Other Efforts to Aid Former Players

Selected Organizations and Websites

Severa former players and other individuals have established organizations or
websiteswiththegoal of aiding retired players. Examplesof these organizationsand
websites include the following:

o Dignity After Football Inc. This organization is “committed to
giving a voice to past heroes of the NFL and to finally restoring
dignity to the lives of thousands of disabled and under-pensioned
former players.” %’

e Fourth & Goal. Bruce Laird, a former NFL player, founded this
organization to assist retired players.**®

e GCridiron Greats. “The Gridiron Greats Assistance Fund is a
non-stock, non-profit corporation that has been established to
provide financial assistance and coordination of socia services to
retired players who are in dire need due to a variety of reasons
including inadequate disability and/or pensions.”**

e Hall of Fame Enshrinee Assistance Fund. One of the objectives of
this organization “is to help its own by offering support to former
pros experiencing financial or medical hardship.”**°

e Hall of Fame Players Association. One of the association’s six
purposes isto “assist Hall [of Fame] members who have financial
difficulties.”™®* Established in 2001, the Hall of Fame Players
Association (HOFPA) Charitable Foundation “will contribute to
local and national charities, createarelief fund for memberswho are
in need and support awards and scholarship efforts in selected
regional areas.”

147 Dignity After Football Inc., “Mission,” n.d., available at
[http://www.dignityafterfootball.org/].

148 Greg Johnson, “More NFL Players Donating Game Checks to Charity,” Los Angeles
Times, Dec. 12, 2007, available at [http://www.latimes.com/sports/football/nfl/
la-sp-nfl12dec12,1,1897270. story?coll=la-headlines-sports-nfl].

149 Gridiron Greats, “About the Gridiron Greats Fund,” available at
[http://www.gridirongreats.org/aboutthefund.html].

150 NFL Alumni, “Mission Statement,” available at [http://www.nflalumni.org/].

1 Hall of FamePlayersAssociation, “ About Us,” availableat [ http://www.hof players.com/
index.asp?PageA ction=Custom& |D=15].

152 Hall of Fame Players Association, “ Charities,” available at [ http://www.hofplayers.com/
index.asp?PageA ction=Customé& |D=140].
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e The John Mackey Fund, Inc. The fund was established “to raise
public awarenessand fund research to find acurefor Frontotemporal
Dementias.” >

e NFL Alumni Association’sDireNeed Fund. Thisisajoint effort of
the NFL and NFL alumni to provide “assistance to former NFL
players and coaching staff members experiencing financial or
medical hardship.”*>*

e Raph Wenzd Trust. The trust was established initially to receive
donationsto help cover expensesfor the care of Wenzel, who suffers
from Alzheimer’ s-type dementia. Wenzel now participates in an
NFL program ** that pays for a portion of his care, so the website
continues as a tribute to Wenzel and as a means of collecting
information about problems faced by former football players.*®

¢ Retired Professional Football Playersfor Justice. Thiswebsite was
created “toinform former football players, fansand supportersof the
actions being taken by retired players to collect what they fairly
deserve, but that has not been distributed by the organizations that
claim to be acting in the players’ best interest.”**’

Active Players’ Efforts

Infall 2007, alineman for the Kansas City Chiefs, Kyle Turley, announced that
he would donate his paycheck from histeam’ s game on December 23 to help retired
playerswho arein need. Reportedly, Turley talked to approximately 20 playerswho
said they will donate to Gridiron Greats, and he sent a letter to other playersin late
November on the subject of donations.**® Turley is quoted, in a New York Times
article, assaying: “Arewegoing to wait until guysdie? Arewe going to wait until
guys commit suicide before we make a difference and change this thing?’ [He
added:] “If this system doesn’t get fixed, no matter how much money you make ...
you are aserious surgery away from being broke.”*> At least 12 other active players
also have contributed funds to Gridiron Greats, and Turley’s goa is to raise $8

133 The John Mackey Fund, Inc., available at [http://johnmackeyfund.org/].

14 NFL Alumni, “NFL Alumni Dire Need Charitable Trust,” available at
[http://www.nflalumni.org/dire_need.html].

1% This statement may be a reference to the 88 Plan.
1% Ralph Wenzel Trust, available at [http://www.ra phwenzeltrust.org].

7 Retired Professional Football Players for Justice, “About Us” available at
[http://www.playersforjustice.org/aboutus.html].

158 “N.F.L. Players Plan to Donate to Retirees,” New York Times, Nov. 27, 2007, available
at [http://www.nytimes.com/aponline/sports/AP-FBN-NFL-Disability.html?ex=
1353906000& en=8264ea3f9c77d661& ei=5088& partner=rssnyt& emc=rss].

9 bid.
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million, according to another news article.®® Additionally, it has been reported that
former tennis player John McEnroe, former NBA player Charles Barkley, and sports
broadcaster Bob Costas have indicated that they will donate money to Gridiron
Greats. ™

NFL and NFLPA Health and Safety Initiatives

As noted in the introduction to this report, a former player’s disabilities (as
interpreted broadly) or chronic health problems might, in some cases, have their
originsin what occurred, or did not occur, whilethe individual was an active player
inthe NFL. A potentially significant factor for active playersisthe NFL’s and the
NFLPA’seffortsto safeguard their health, safety, and general welfare. Such efforts
may include, at aminimum: (1) keeping playersinformed of, and actively soliciting
their suggestions and ideas on, health and safety issues and initiatives; (2) helping
players prepare for the rigors of playing professiona football; (3) identifying and
mitigating all possible conditions and factors that could affect a player’ s health and
safety; and (4) upon being made aware of a potentially unsafe or unhealthful
condition, practice, piece of equipment, or rule or guideline, for example — which,
in any case, could involve an act committed or omitted — acting in atimely fashion
to remedy the situation. Some health or safety problems, such as excessive weight,
concussions, and injuries to joints, might have significant, long-term implications
for players. Thus, a comprehensive approach to the health and safety of players
might also include research that examines the possible long-term effects or
consequences of the different types of injuries sustained by players.*®

The material in this next section describes the league’'s and the players
association’s health and safety initiatives.

NFL Injury and Safety Panel
The NFL Injury and Safety Panel was founded in 1993. The panel

o “developed and manages an injury surveillance system that reports
the types and severity of injuries that players experience each year.
These reports are used by team medical staffs to assist in injury
prevention and treatment, and by the Competition Committee to

160 pat Borzi, “Fund for N.F.L. Retirees in Need of Help Is Gaining Support,” New York
Times, Dec. 12, 2007, available at [http://www.nytimes.com/2007/12/12/sports/
football/12veterans.ntml]; Greg Johnson, “More Players Donating Game Checks to
Charity,” Los Angeles Times, Dec. 12, 2007, available at
[http://www.latimes.com/sports/football/nfl/la-sp-nfl12dec12,1,1897270.story?col =
la-headlines-sports-nfl & ctrack=1& cset=true].

19 1hid.

162 As noted below, the NFL is planning to request or sponsor a study on the long-term
effects of concussions.
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assistinthedevel opment of playing rulesthat promote safety. Rules
and enforcement are reviewed annually...”; and the panel*®®

o “evaluates proposalsand makesrecommendationsregarding grants
to support research.” %

TheNFL has had theinjury surveillance system since 1980, and team physiciansand
athletic trainers use it “to record data on injured players and circumstances
surrounding injuries.”*® The league produces two reports each year — one
approximately midway through the regul ar season and the other after the Super Bowl
— that are detailed medical analyses of the datasubmitted to, and maintained in, the
injury surveillance system. The NFL providesacopy of each report tothe NFLPA . *®

The panel’ s Subcommittee on Foot and Ankle Injuries, which was founded in
2005, “collects and analyzes injury data on foot and ankle injuries, works with shoe
manufacturers to encourage the development of more protective equipment, and
educates team equipment managers and medical staffs on these matters. The
subcommittee has commissioned studies by Boise State University and Michigan
State University analyzing how shoe and turf factors related to these injuries.”**’

The NFL does not know how many players decided to retire because of injuries
they sustained whileplaying football. However, theleague estimatesthat 181 players
who retired during the period 1993-2004 may have done so because of such
injuries.'®®

NFL Cardiovascular Health Committee

The Cardiovascul ar Health Committee, which was established in 2004, consists
of team physicians, athletic trainers, and experts in “cardiology and cardiovascular

163 |_etter from Goodell to Reps. Conyers and Smith, p. 8.
164 | bid.

165 Eliot J. Pellman, et al ., “Concussion in Professional Football: Epidemiological Features
of Game Injuries and Review of the Literature,” Neurosurgery, vol. 54, no. 1, Jan. 2004, p.
82.

166 personnel affiliated with the NFL have used datafrom theinjury surveillance systemfor
articles on NFL players and health issues. For example, see the preceding footnote.
Additionally, datafrom the surveillance systemwere used in thisarticle: Bryan T. Kelly, et
al., “Shoulder Injuriesto Quarterbacksin the National Football League,” American Journal
of Sports Medicine, vol. 32, no. 2, 2004, pp. 328-331.

187 |bid., p. 9.

188 |bid. The basis for the league’s “assessment” is that 181 players received additional
compensation that is available or provided to players who do not “pass their pre-season
physical due to an injury sustained during the prior season and thus [are] unable to play.”
(Letter from Goodell to Reps. Conyers and Smith, p. 9.)
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medicine, endocrinology and obesity, sleep medicine and cardiovascular disease
epidemiology.”*® The committee's objectives are to investigate

the prevalence of cardiovascular risk factors in NFL players, including
hypertension, diabetes, sleep apnea and obesity; [assess] how thoserisk factors
relateto different body types and positions on thefield; and [eval uate] the effect
of cardiovascular risks on various aspects of an NFL player’s life, such as
aerobic training, nutrition, family history and demographics.™

This committee also oversees the CVH program, which involves screening and
education, for retired players.*™

NFL Medical Research Grants

Through NFL Charities, a nonprofit organization that was established in 1973,
the NFL awards charitable grants for sports-related medical research.*”? Nonprofit
educational and research institutions may apply for these grants, the focus of which
must be “sports injury prevention, injury treatment, [or] other related research that
affects the health and performance of athletes.”*”® Within the category of sports-
related medical research grants, there are four subcategories: education, medical,
MTBI, and scientific research. The following list shows what types of research or
activities have been funded by each grant subcategory:

e Education grants are used to fund the National Athletic Trainers
Association Non-Medical Research and Scholarship Fund, the
annual meeting of the NFL Physicians Society, and the Professional
Football Athletic Trainers Society Foundation’s Ethnic Minority
Scholarship Program.

e Medica grants are used to pay the manager of the NFL’s injury
surveillance system and to pay for studies on concussions and
cardiovascular disease.

e MTBI grantshavepaidfor studiesinvolving concussionsand rel ated
subjects.

189 |bid., pp. 6-7. The former commissioner of the NFL selected the co-chairmen who, in
turn, selected the other members of the committee. (1bid., p. 7.)

170 1bid.
1 1bid.

172 National Football League, NFL Charities, “NFL Charities Grant Guidelines,” available
at [http://www.nflpa.org/pdfs/CharityWork/
2006NFLCHARITIESGRANTGUIDELINES.pdf], downloaded Sept. 2007, onfilewiththe
author.

17 National Football League, “NFL Charities, Medical Research Grants,” available at
[http://www.joi ntheteam.com/programs/program.asp?p=39& c=6].
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e Scientific research grants have funded studies on, for example,
arthritis, heat illness, orthopedic injuriesand treatments, and cardiac
disease.*™

Table 7 shows the amount of money awarded for grants in each of the four
subcategories.

Table 7. NFL Charities’ Grants for Research Related to Players’
Health, 2003-2007

Total Amount of Grants by Subcategory

Y& ducation M edical MTBI Saentific

2003 $65,000 $70,935 $200,000 $5,126,666
2004 $92,000 $70,935 $180,000 $862,825
2005 $92,000 $263,715 $200,000 $1,182,900
2006 $92,000 $502,385 $345,900 $1,154,875
2007 $112,000 $1,184,030 $100,000 $1,230,073
Total $453,000 $2,092,000 $1,025,900 $5,126,666

Source: Letter from Roger Goodell, Commissioner, National Football League, to Reps. John
Conyers, Jr., and Lamar S. Smith, Nov. 2, 2007, attachment 8.

The percentage of total funds awarded for grants, by subcategory and in
descending order, is. scientific research, 59%; medical, 24%; mild traumatic brain
injury, 12%; and education, 5%. Although the percentage of fundsfor MTBI grants
might seem relatively small, some medical grants have been awarded for research
into concussions, and theleague’ sSM TBI Committee has conducted numerousstudies
(see below and Appendix B).

NFL Mild Traumatic Brain Injury Committee

The Committee on Mild Traumatic Brain Injury was established in 1994, by
then-Commissioner Paul Tagliabue. After addressingthedefinition of “ concussion,”
undertaking an effort to collect data, and reviewing available safety equipment, the
committee recommended to the commissioner that

the NFL should independently fund scientific research that would enable
scientiststo better understand the cause(s) of MTBI; that thisresearch should be

174 | etter from Goodell to Reps. Conyers and Smith, attachment 8.
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funded to independent scientific researchers; and that the NFL Mild Traumatic
Brain Injury Committee should be charged with oversight of the project.*”

Todate, the committee has published 14 studies, all inthejournal Neurosurgery, and
has contributed to “the development of a clearer understanding of the nature of
concussionsin football, how they are caused, and the types of impactsthat are more
likely to result in concussions.” *”® The National Operating Committee on Standards
for Athletic Equipment (NOCSAE), which, among other things, devel ops standards
for and tests football helmets, and helmet manufacturers have received the
committee’s research.'”

A list of members of the committee, and their professional affiliations, isfound
in Appendix C.

NFL and NFLPA Education Efforts for Players

Although the NFL has noted that “education regarding injuries and related
mattersis principally done by team medical staffs,”*” the league has provided some
information to players. In addition to the information on concussions disseminated
by the league (see below), the NFL and the players association have prepared and
distributed information on their substance of abuse policy and program, and their
policy onanabolic steroidsand rel ated substances.'” Materialson heat and hydration
that were developed by the NFL Physicians Society have been shared with team
medical staffs.'*

For its part, the NFLPA has stated that it “does not conduct any formalized
educational program for playersconcerninginjuries, their treatment, or rehabilitation.

5 Elliot J. Pellman, “Background on the National Football League’'s Research on
Concussionin Professional Football,” Neurosurgery, vol. 53, no. 4, Oct. 2003, pp. 797-798.

176 |_etter from Goodell to Reps. Conyers and Smith, p. 5.

Y7 1bid., pp. 5-6. Additional information about the National Operating Committee on
Standards for Athletic Equipment (NOCSAE) is available at [http://www.nocsae.org/].

178 |etter from Goodell to Reps. Conyers and Smith, p. 13.

1 The following substances are considered substances of abuse under the NFL-NFLPA
policy: alcohol (under certain circumstances), cocaine, marijuana, amphetamine and its
analogues, opiates, phencyclidine (PCP), and methylenedi oxymethamphetamine (MDMA)
and its analogues. (National Football League and NFL Players Association, National
Football League Policy and Program for Substances of Abuse, 2007, available at
[http://mww.nfl players.com/images/pdfsRulesAndRegs/Drug_Policy_2007.pdf], pp. 6, 20.)
The categories of prohibited substances included in the latter policy are anabolic agents
(steroids), masking agents, and certain stimulants. (National Football League and NFL
Players Association, National Football League Paolicy on Anabolic Steroids and Related
Substances 2007, 2007, available at [http://www.nflplayers.com/images/pdfs/
RulesAndRegs/BannedSubstances.pdf], pp. 13-16.) See CRSReport RL 32894, Anti-Doping
Palicies: The Olympics and Selected Professional Sports, by L. Elaine Halchin, for
additional information about the NFL’ s steroids policy and doping in general.

180 | etter from Goodell to Reps. Conyers and Smith, p. 13.
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Under the standard NFL Player Contract form, Club medical staff hasfull discretion
on the treatment of injuries, subject to the player’ sright to a second opinion and the
right to choose his own surgeon should surgery become necessary.”*® The players
association provides free legal representation for grievances having to do with
injuries; includesinformation on injury grievances and related topicsin the Player
Planner; maintains a list of physicians whom players may consult when seeking
second opinions; and, though union representatives, bringsissuesrelated to injuries
to the attention of the Joint Committee on Player Safety and Welfare.'®

NFLPA Medical Consultant and Performance Consultant

The NFLPA’s medical consultant (or advisor) “participatesin various studies
conducted by the NFL and hel ps monitor compliancewith aset of medical guidelines
the NFL clubs have been advised to follow regarding acclimatization, emergency
medical care, heat prostration, and other medical issues.”*®® It isunclear whether this
individual is responsible for monitoring each team’s compliance with the NFL’s
medical guidelines. Inany case, themethod used for monitoring, how oftenit occurs,
and whether the medical consultant has a staff to aid him or her are unclear.

The extent of the medical consultant’s responsibilities raises the following
questions. Doesthe medical advisor personally monitor the teams, perhaps visiting
each team on aregular basis; reviewing the team’s policies, protocols, and other
materials, reviewing a sample of players’ medical records to see how players were
treated; and talking with medical staff aswell as players? Or do teams use a“self-
report” model for compliance, whereby team staff members submit a verba or
written report to the medical advisor that indicatesto what extent the team complies
with medical guidelines?

The performance consultant attends NFLPA'’s annual meeting and “advises
player reps [representatives] on a variety of health-related issues, including
conditioning, rehabilitation of injuries, use of nutritional supplements, and proper
equipment.” 184

181 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, pp. 30-31.

182 |pid., p. 31. The Player Planner is an appointment book that the NFLPA provides to
playersand that includesinformation about, for example, benefits, theNFLPA, and the NFL
Season.

18 1pbid., p. 11. Dr. Thom A. Mayer, CEO and president of BestPractices and chairman,
Dept. of Emergency Medicine, InovaFairfax Hospital, isthe NFLPA’smedical consultant.
(Ibid.)

184 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 11. The players association’s performance consultant is Mark
Verstegen, founder and chairman, Athletes’ Performance, a personal training company.
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NFL and NFLPA Joint Committee on
Player Safety and Welfare

The following excerpt from the CBA describes the committee’ s composition,
responsibilities, and authority:

A Joint Committee on Player Safety and Welfare (hereinafter the “Joint/
Committee”) will be established for the purpose of discussing the player safety
and welfare aspects of playing equipment, playing surfaces, stadium facilities,
playing rules, player-coach relationships and any other relevant subjects. The
Joint Committee will consist of six members: three Club representatives (plus
advisors) and three NFL PA representatives (plusadvisors). TheJoint Committee
will hold two regular meetings each year on dates and at sites selected by the
Committee. Special meetings may be held at any time and place mutually
agreeable to the Committee. The Joint Committee will not have the power to
commit or bind either the NFLPA or the [NFL] Management Council on any
issue. The Joint Committee may discuss and examine any subject related to
player safety and welfare it desires, and any member of the Committee may
present for discussion any such subject. Any Committee recommendation will
bemadeonly tothe NFL PA, the Management Council, the Commissioner, or any
appropriate committee of the NFL; such recommendation will be given serious
and thorough consideration.*®

Pursuant to the 2006-2012 CBA, an additional task was assigned to the committee,
whichisasfollows: “The NFLPA and the [NFL] Management Council agreethat a
task for the Joint Committee to undertake promptly upon the execution of this
Agreement isareview of all current materials on the player safety aspects of player
equipment, playing surfaces, including artificial turf and other safety matters.” 1%

The NFLPA has the right to initiate an investigation “before the Joint
Committee if the NFLPA believes that the medical care of ateam is not adequately
taking care of player safety.”*®” Two or more neutral physicianswill investigate the
issueraised by the NFLPA, write areport, and submit recommendations to the joint
committee within 60 days of being selected.”® If the NFLPA disagrees with the
outcome of this process, it is unclear what recourse, if any, the players association
has.

Although the joint committee has the authority to discuss virtually any subject
related to the safety and welfare of players, it does not appear to have the authority
necessary to implement any proposals or remedies it might develop. That is, the
committee may make recommendationstothe NFLPA, the M anagement Council, the
Commissioner, or an NFL committee, but it does “not have the power to commit or

18 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 38.

186 | higl,
187 |bid., p. 39.
188 | b,
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bind either” the players association or the Management Council on any issue.'® This
limitation on its authority may exist because any changes the committee proposes
possibly would have to be negotiated pursuant to the collective bargaining process.
On the other hand, this limitation might hamper the ability of the NFL and the
NFLPA to enact in atimely manner any rule or policy changes necessary to protect
the health and safety of the players. Moreover, wheress it appears that the joint
committee focuses exclusively on player saf ety and health, when arecommendation
made by the committeeisforwarded to one or more of the other parties, it isunclear
what other factors, interests, or considerations might be raised by these other parties
when discussing the committee’ s recommendation.

The joint committee also has a role to play if the NFLPA believes that any
proposed playing rule changes, which are issued following the NFL’s annual
meeting, would adversely affect player safety. The processis asfollows:

If the NFLPA believes that the adoption of a playing rule change would
adversely affect player safety, thenwithin seven daysof receiving such noticethe
NFLPA may call a meeting of the Joint Committee [on Player Safety and
Welfare] to be held within one week to discuss such proposed rule change.
Within five days after such meeting, if the NFLPA continuesto believe that the
adoption of a playing rule change would adversely affect player safety, the
NFLPA may request an advisory decision by one of the arbitratorsdesignated in
Article IX [of the CBA]. A hearing before such arbitrator must be held within
seven days of the Joint Committee meeting and the arbitrator must render his
decision within one week of the hearing. No such playing rule change will be
made by the Clubs until after the arbitrator’s advisory decision unless the
arbitrator has not rendered his decision within one week of the hearing. The
arbitrator’ s decision will be advisory only, not final and binding. Except as so
limited, nothing in this section will impair or limit in any way the right of the
Clubs to make any playing rule change whatsoever.®

While the joint committee’s role in this type of situation is relatively minor, the
description of the process for addressing rule changes that might adversely affect
player safety shows that, ultimately, neither the joint committee, the players
association, nor the arbitrator has any capability to modify or rescind a potentially
problematic proposed rule change. It isnot known how many rule changes, if any,
were enacted despite the objections of the NFLPA. Conversely, considering the
following excerpt from the CBA, it appears that the NFLPA is not included in the
process for proposing new rules and thus cannot propose any rules directed at
improving player safety, let alone participate in discussions of rules proposed by the
NFL and/or teams: “Immediately following the NFL annual meeting, the NFLPA will
be given notice of all proposed playing rule changes, either tentatively adopted by the
Clubs or put over for further consideration at alater league meeting.”***

189 |hidl., p. 38.
19 | hid., pp. 38-39.
198 |hid,, p. 38.
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Discussion of Selected Issues

Injuries and Financial Considerations

Anecdotal accountssuggest that aplayer might beconcernedthat, if heisunable
to play because of an injury, his compensation, or his position on the team, might be
jeopardized. Faced with oneor more possiblefinancia disincentives, aplayer might
choose, then, to conceal an injury and continue to play, thus risking further injury.
Moreover, by delaying or not seeking treatment — or even by downplaying the
severity of his injury — a player may not receive appropriate, effective medical
trestment. The lack of medical treatment, or even just the lack of timely medical
care, could have long-term health consequences. Even if a player considers this
possibility, theimmediate financial incentives of continuing to play might outweigh
concerns about possible long-term consequences, particularly since those
consequences might not be well known and might be unlikely to occur.

A player does have afinancia incentive to report an injury, but this incentive
isrelatively small. Failure to promptly report an injury to a club physician trainer
may result in afine of up to $1,500.*%% Thefinancial penalty for failing to report an
injury promptly might be less important to a player than the perception, if not the
reality, of potential adversefinancial consequencesrelated to hiswillingnessto play
whileinjured. If anindividual continuesto play with an injury, an action that can be
facilitated by the use of pain medications, it is possible that he risks aggravating the
original injury, or that other parts of his body may be forced to compensate for the
injured body part. A possible long-term consequence isthat, since theinjury is not
part of the player’ s medical records, he might not have documentation he will need
as aformer player to be eligible for retirement plan disability benefits.

Anecdotal information, in the form of statements by players that have been
reported in news articles, suggests that the perception exists among at least some
players that, in some cases or situations, a player who reports an injury might be
jeopardizing his career.’®* Bob Brudzinski, who was a linebacker for the then-Los
Angeles Rams and Miami Dolphins, was quoted as saying

| can’t say the owners and coaches didn’t care. They wanted to see how tough
you are. Anybody can play not injured. They wanted to see if you can play
injured. There were alot of injections and stuff like that. And the other thing
is, you didn’t want to sit out a game, because there’ s always somebody behind
you who can take your spot. | never thought about concussions, never thought
about blowing my knee out. Theonething | wishisthat | could remember more.
We used our head too much, in the wrong way.***

Another player, Jim Kelly, former quarterback for the Buffalo Bills, reportedly said

192 |hid., p. 19.

198 Dustin Dow, “Much Pain, No Gain?’ Cincinnati Enquirer, July 1, 2007, available at
[http://www factiva.com/].

194 Brown, “Ex-Players Dealing With Not-So-Glamorous Health Issues.”
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The gameis played with pain.... If you can't play in pain you should be playing
golf, likelI’m doing now. I think that’sthe mentality of players. There' salot at
stake. Bigcontracts, the pressure of losing your job — alot of thingsforce some
guysto do thingsthat maybethey shouldn’t do. | know | playedinalot of games
that | should not have been playingin, but | did.**

Referring to the use of painkillers in order to keep playing, an unnamed
offensive lineman was quoted in a news article as saying: “When you have 300-
pound guys smashing into one another, what do people expect? People just see
Sundays, but we hit each other every day.... Ultimately, playerstake them to stay on
thefield. Basically you'reinavery competitive sport that iscutthroat. Thereislittle
tolerance for someone who's not playing.”'® A former linebacker for the San
Francisco 49ers, Dan Bunz, reportedly said, “The coaches dangled that carrot — if
you' re not ready to play, you' re going to get cut [....] They just wanted you back on
the field. They don’t care about you, they just care about the game.” **’

The following comments by a former linebacker for the Cleveland Browns,
Randy Gardner, suggest that performance incentives (which are discussed below)
might contribute to the problem of playing injured: “*Y ou have guys who have alot
of incentives based upon playing time, you know? How many catches, maybe, how
many tackles— whatever iswritteninto contracts.... Andif you don’t meet that, you
lose out onalot of money. Guysunderstand that. They push themselvesthrough the
injuries, you know, in order to play and pretty much just to keep their jobs.” %

Comments by the former director of football operations for the Pittsburgh
Steelers, are consistent with the concerns expressed by players. As quoted in a
Washington Post article, Tom Donahoe said: “*Durability becomes a significant
factor because thereis so much money involved.... If aguy missesfive or six games
ayear, you'll think about whether you want to sign him. And | don’t know about all
coaches, but many would rather have aguy with less talent who is more dependable
than a more talented guy who you don’t know when he' [l show up.”*

1% Mike Freeman, “Painkillers, and Addiction, Are Prevalent in N.F.L.,” New York Times,
Apr. 13, 1997, available at [http://query.nytimes.com/gst/full page.html?res=
950CE7DD1F3CF930A 25757C0A 961958260] .

1% |bid. The player who made this comment was not identified in the article.

197 Ron Kroichick, “Glory Has Its Price: The 1981 49ers, Dan Bunz: Pain, Personal Welfare
No Match for Pressure to Play On,” San Francisco Chronicle, Jan. 21, 2007, available at
[ http://www.sfgate.com/cgi-bin/article.cgi =/c/a/2007/01/21/SPGOANLFN11.DTL].

198 Carl Prine, “Finances Worsen Woes, Critics Say” Pittsburgh Tribune-Review, Jan. 9,
2005, available at [http://mww.pittsburghlive.com/x/pittsburghtrib/news/special reports/
specianfl/s 291052.html], p. 4.

1% Dave Sell, “Football’s Pain-Taking Process, Playing Hurt Can Be a Complicated
Decision,” Washington Post, Dec. 8, 1996, p. D1.
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Some observers might attribute the players comments and concernsto thelack
of “guaranteed contracts’ in the NFL.*® There is no definition of a “guaranteed
contract,” but the term is taken to mean that a player who has a guaranteed contract
will continue to receive some or all of his compensation even if heis, for example,
injured and thus unable to play. The following excerpts from the NFL Player
Contract, which permit ateam to terminate a player’ s contract for reasons having to
do with, among other things, the player’ s physical condition and performance, may
contribute, at least in part, to the notion that playersin the NFL do not have so-called
guaranteed contracts:

8. PHYSICAL CONDITION. Player represents to Club that he is and will
maintain himself in excellent physical condition. Player will undergo acomplete
physical examination by the Club physician upon Club request, during which
physical examination Player agreesto make full and compl ete disclosure of any
physical or mental condition known to himwhich might impair his performance
under thiscontract and to respond fully and in good faith when questioned by the
Club physician about such condition. If Player failsto establish or maintain his
excellent physical condition to the satisfaction of the Club physician, or makethe
required full and complete disclosure and good faith responses to the Club
physician, then Club may terminate this contract.

9. INJURY. Unless this contract specifically provides otherwise, if Player is
injured in the performance of his services under this contract and promptly
reportssuch injury to the Club physician or trainer, then Player will receive such
medical and hospital care during the term of this contract as the Club physician
may deem necessary, and will continue to receive his yearly salary for so long,
during the season of injury only and for no subsequent period covered by this
contract, as Player is physically unable to performthe services required of him
by this contract because of such injury. If Player’sinjury in the performance of
his services under this contract results in his death, the unpaid balance of his
yearly salary for the season of injury will be paid to his stated beneficiary, or in
the absence of a stated beneficiary, to his estate.

11. SKILL, PERFORMANCE AND CONDUCT. Player understandsthat heis
competingwith other playersfor aposition on Club’ sroster withintheapplicable
player limits. If at any time, in the sole judgment of Club, Player’s skill or
performance has been unsatisfactory as compared with that of other players
competing for positions on Club’s roster, or if Player has engaged in personal
conduct reasonably judged by club to adversely affect or reflect on Club, then
Club may terminate this contract. In addition, during the period any salary cap
islegally in effect, this contract may be terminated if, in Club’ s opinion, Player
is anticipated to make less of a contribution to Club’s ability to compete on the
playing field than another player or players whom Club intends to sign or
attempts to sign, or another player or players who is or are already on Club's
roster, and for whom Club needs room [under the salary cap].”*

As discussed below, aplayer may have a“skill guarantee” or an “injury guarantee”
written into his contract that protects someor al of hiscompensationintheevent his

20 E M. Swift, “One Big Headache,” Sports Illustrated, Feb. 12, 2007, p. 23.

201 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, pp. 252-253. (Italics added to aid in identifying significant text.)
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skills decline or he sustains an injury that keeps him from playing, respectively.

Theideaof a“guaranteed contract” is, perhaps, an overly broad concept for the
NFL, given the different ways in which player compensation may be structured.
Generaly, the composition and amount of total compensation, and whether all or a
portion of the compensation is guaranteed, varies from player contract to player
contract. (Generally, aplayer has an agent who negotiates the terms of his contract
with the team. However, aplayer may negotiate his own contract.) A player’stotal
compensation from the NFL may include, for example, salary, one or more bonuses,
and one or more incentives.®? Incentives are also known as performance bonuses;
however, not al bonuses are incentives. One of the better-known bonuses an NFL
player may have included in his contract is a signing bonus, which means he will
receive a bonus for signing his contract with the team. Some incentives are tied to
a team’s performance, such as “points scored by offense,” “points allowed by
defense,” and “[number of] sacks allowed.”?*® Examples of individual incentives
include number of interceptions made, passer rating, and total number of
receptions.”* A portion of aplayer’ scompensation might be guaranteed, depending
upon what was negotiated with the team, but how much is guaranteed, for what
reason or reasons, and for which year or years of the contract varies from player to

player.

Itisdifficult to know, then, how much of each player’ s compensation from the
leagueisguaranteed and how much isnot guaranteed. Without thisinformation, and,
in particular, datathat show how many players, if any, have none, or only anegligible
portion, of their NFL compensation guaranteed, it is difficult to know whether, and
how many, players could be at risk of adverse financial consequences if they are
unable to play because of injuries.”®

22 Section 8 of Article XXX V11 of the CBA describes the different types of compensation
aplayer might be entitled to in addition to his salary: “A player will be entitled to receive
asigning or reporting bonus, additional salary payments, incentive bonuses and such other
provisions as may be negotiated between his Club (with the assistance of the [NFL]
Management Council) and the player or his NFLPA-certified agent.” (National Football
League and NFL Players Association, NFL Collective Bargaining Agreement, 2006-2012,
p. 180.)

2% |pid., p. 111.

2% |bid., p. 112. Theincentives that are included in a player’s contract might serve as an
inducement to continue playingwith aninjury instead of seekingtreatment, which might put
the player at risk for not meeting the goal(s) inone or moreof hisincentiveclauses. A team
physician for the Pittsburgh Steelers, Jim Bradley, reportedly has suggested that “players
will beg doctorsto get them back into agame so they can make the three catches needed to
trigger hundreds of thousands of dollars in incentive clauses in their contracts.... During
games, he has signaled trainersto hide an injured player’ s helmet to prevent areturn to the
field.” (Dan Vergano, “NFL Daoctors, Players Face Off Over Painful Choices,” USA Today,
Jan. 31, 2004, available at [http://www.usatoday.com/news/health/
2002-01-31-football-medicine.htm].)

25 |n the absence of comprehensive data, the long-term financial consequencesfor players
who sustain an injury or injuries, and, as a result, are unable to play, are unknown. The
(continued...)
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Apparently, however, during the 2007 season, approximately 94% of NFL
playershad only aportion, if any, of their compensation guaranteed. The NFLPA has
noted that, if “the term ‘guaranteed’ is defined as an individually negotiated clause
inaplayer’s contract that assuresthat he will receive all or most of hissalary for the
term of the contract, even if heisunableto play duetoinjury or declining skills, only
about 6 per cent of all NFL player contracts are ‘ guaranteed’.”?® This percentage
equates to approximately 102 players for the 2007 season.?®” Looking further back,
“from the 1982 through 1992 seasons only eleven playershad any of their base salary
guaranteed....” and “[t]he average number of players with guaranteed base salary
from 1995 through 2002 [was] 40 per season....”?®

The NFLPA has noted, nevertheless, that signing bonuses are preferable to
salary guarantees, and has suggested, generaly, that such bonuses equate to
guaranteed compensation. Specifically, the players association has stated that “a
signing bonus is far more preferable to a salary guarantee” for these reasons: the
money isgivento the player “up front” (that is, “ before he renders his servicesto the
club”); if the club wants some or al of the signing bonus returned (for example, if
the player fails to perform), the team “must legally proveits entitlement to areturn
of any of that money”; and the player can invest the money as soon as he receives
it (unlike a salary, which is paid periodically).”® The NFLPA adds,

It should therefore beclear that signing bonuses, representing amoresecureform
of compensation than thetypical ‘ guaranteed contracts' in professional baseball
and basketball, more than qualify as ‘guaranteed’ compensation under any
definition of that term. 1n 2006, approximately 52% of all compensation paid to
players in the NFL was paid in the form of signing or similar bonuses or

205 (..continued)

actual consequences may differ from players' perceptions, although an analysis performed
by the Pittsbur gh Tribune-Review suggeststhat aconnection might exist between sustaining
an injury and having one’s salary decreased. The Tribune-Review, which analyzed salary
and bonusdatafor 109 individual swho played for the Steelers during the period 1999-2003,
found that every game an injured player missed led to “ nearly $73,000 [on average] in wage
concessions the next season.” (Prine, “Bloody Sundays.”)

26 NFL PlayersAssociation, “ Guaranteed Contractsin Professional Team Sports: How Does
the NFL Compare?’ NFLPA issue paper, n.d., p. 3.

27 The percentage was cal cul ated using 1,696 asthetotal number of players (each of the 32
teams has aroster of 53 players).

28 NFL Players Association, “A New Look at Guaranteed Contracts in the NFL,” n.d.,
available at [http://www.nflpa.org/PDFs/Shared/Guaranteed_Contracts.pdf], downloaded
Sept. 2007, on file with the author. (ltalicsin original.)

29 NFL Players Association, “Guaranteed Contracts in Professional Team Sports: How
Does the NFL Compare?’ p. 4. In this statement, “the term ‘signing bonus' includes
bonuses which are either labeled as such or are payable ‘up front’ or with asimilar degree
of certainty, such asfirst year roster bonuses, reporting bonuses, or option bonuses.” (Ibid.,

p. 4.)
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guaranteed salary. Inavery real sense, it can therefore be said that at least 52%
of al compensation inthe NFL is, in fact, ‘guaranteed’ to players.*°

Although, league-wide, 52% of all compensationin 2006 wasvirtually “ guaranteed,”
this does not mean that 52% of each player’s compensation was “guaranteed.”

Variations among players contracts, specifically signing bonuses, provide a
better indication of each player’ sfinancia status, and, asthe NFLPA has suggested,
could indicate what portion of a player’s contract is “guaranteed.” The NFLPA
acknowledges that it “knows better than anyone that not all players can negotiate
large signing bonuses or otherwise lucrative contracts.”?* The size of a player's
signing bonus might have some bearing on whether and how vulnerable a player
might be to internal or external factors inducing him to play when he is injured,
recognizing that an individual’ s decision to play when injured could be the result of
a combination of many different factors or considerations.

Signing bonus data are presented in Tables 8 (1993-1997), 9 (1998-2002), and
10 (2003-2007). Each table shows, for each range of signing bonus amounts,
information regarding two groups of players. (1) players who received signing
bonuses; and (2) al players, including those who did not receive signing bonuses.

210 1pid. Seethe preceding footnote for a description of what the NFLPA includesin the
term “signing bonus” in this context.

21 | bid.
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Table 8. Signing Bonuses Among NFL Players, 1993-1997

1993 1994 1995 1996 1997

Total Signing Bonus® $183,413,792 $272,809,813 $460,308,221 $563,184,962 $523,047,173
Average Signing Bonus $308,258 $271,723 $364,745 $480,533 $436,965
Total # of Signing Bonuses’ 595 1,003 1,262 1,172 1,197
(40.0%) (67.6%) (79.4%) (73.7%) (75.3%)

Total # of NFL Players 1,484 1,484 1,590° 1,590 1,590

% of % of % of % of % of % of % of % of % of % of
Playersw/| Total Playersw/| Total Playersw/| Total Playersw/| Total Playersw/| Total

Bonus Players® Bonus Players’® Bonus Players® Bonus Players’® Bonus Players®

$1-$250,000 73.3 294 75.5 51.0 73.5 58.4 70.7 52.1 713 53.6
$250,001-$500,000 124 5.0 10.1 6.8 94 7.5 9.0 6.6 8.9 6.7
$500,001-$750,000 4.2 17 3.8 2.6 51 40 4.0 3.0 5.2 39
$750,001-$1,000,000 2.0 0.8 3.7 25 2.7 21 3.2 24 3.8 2.8
$1,000,001-$1,250,000 24 0.9 12 0.8 15 12 16 12 1.0 0.8
$1,250,001-$1,500,000 18 0.7 15 10 15 12 16 12 21 16
$1,500,001-$1,750,000 1.0 04 0.5 0.3 0.7 0.6 0.6 04 0.7 0.5
$1,750,001-$2,000,000 0.5 0.2 12 0.8 11 0.8 2.0 14 16 12
$2,000,001-$3,000,000° 10 04 16 11 2.6 21 3.8 2.8 2.7 20
$3,000,001-$4,000,000 0.5 0.2 0.5 0.3 1.0 0.8 1.0 0.8 12 0.9
$4,000,001-$5,000,000 04 0.1 04 0.3 04 0.3 11 0.8 0.7 0.5
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1993 1994 1995 1996 1997
$5,000,001-$6,000,000 01 0.06 0.1 0.06 0.2 0.2 0.7 0.5 05 0.4
$6,000,001-$7,000,000 0 0 0 0 0.2 0.2 05 0.4 0.2 0.1
$7,000,001-$8,000,000 0 0 0 0 01 0.01 0 0 0.2 0.1
$8,000,001-$9,000,000 0 0 0 0 0 0 0 0 0 0
$9,000,001-$10,000,000 0 0 0 0 0 0 0 0 0.1 0.06
$10,000,001 + 0 0 0 0 0.2 0.2 0.1 0.06 0.2 0.1

Sour ce: Information provided by the NFL Players Association to the author on Jan. 8, 2008; as described in table note e, some cal culations performed by the author.

a. Theterm“signing bonus” “includes bonuses which are either |abeled as such or are payable ‘up front’ or with asimilar degree of certainty, such asfirst year roster bonuses, reporting
bonuses, or option bonuses.” (NFL Players Association, “Guaranteed Contracts in Professional Team Sports: How Does the NFL Compare?’ NFLPA Issue Paper, n.d., p. 4.
Information provided by telephone by the NFL Players Association to the author on Jan. 15, 2008.) Although some signing bonuses may be multiyear, each signing bonusin
thistableisincluded only in the year in which it was negotiated and agreed to.

b. Each percentage in thisrow is the percentage of the total number of players who received a signing bonus.

¢. Thetotal number of players was calculated by multiplying the number of teams by the number of players each team is permitted to have onitsregular season and post-season roster,

whichis53.

d. Two expansion teams were added to the league in 1995: the Carolina Panthers and the Jacksonville Jaguars.

e. The percentage of total players was calculated in this manner: the figure in the column “ % of Players w/Bonus’ was multiplied by the “Total # of Signing Bonuses.” The result of
this calculation was rounded and then divided by the “ Total # of NFL Players.” For example, for the year 1993, .733 (% of Playersw/Bonus’) was multiplied times 595 (“ Total
# of Signing Bonuses’). The result was 436.135, which was rounded to 436. Dividing 436 by 1,484 (“Total # of NFL Players’) resulted in .2938, or 29.4%.
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Table 9. Signing Bonuses Among NFL Players, 1998-2002

1998 1999 2000 2001 2002

Total Signing Bonus® $831,580,214 $953,514,150 $1,052,590,699 $973,098,236 $857,847,526
Average Signing Bonus $710,145 $767,107 $788,457 $784,124 $689,588
Total # of Signing Bonuses’ 1,171 1,243 1,335 1,241 1,244
(73.6%) (75.7%) (81.3%) (75.5%) (73.3%)

Total # of NFL Players’ 1,590 1,643 1,643 1,643 1,696°

% of % of % of % of % of % of % of % of % of % of
Playersw/| Total Playersw/| Total Playersw/| Total Playersw/| Total Playersw/| Total

Bonus Players’® Bonus Players’® Bonus Players® Bonus Players’® Bonus Players®

$1-$250,000 66.6 49.1 63.0 47.7 62.5 50.8 62.9 47.5 67.8 49.7
$250,001-$500,000 8.3 6.1 8.9 6.8 94 7.6 9.2 6.9 84 6.1
$500,001-$750,000 4.7 35 3.7 2.8 31 25 4.4 33 3.2 24
$750,001-$1,000,000 3.2 23 4.2 3.2 4.0 3.2 2.6 19 2.6 19
$1,000,001-$1,250,000 16 12 19 15 2.2 18 18 13 18 13
$1,250,001-$1,500,000 16 12 25 19 2.6 21 3.0 23 24 18
$1,500,001-$1,750,000 0.9 0.7 2.3 18 2.0 16 1.0 0.7 14 10
$1,750,001-$2,000,000 15 11 2.3 18 2.0 16 2.0 15 16 12
$2,000,001-$3,000,000 3.7 2.7 3.7 2.8 4.6 3.7 53 4.0 3.9 29
$3,000,001-$4,000,000 4.0 3.0 2.7 21 25 20 3.3 25 2.7 2.7
$4,000,001-$5,000,000 12 0.9 2.3 18 21 17 13 10 13 0.9




CRS-67

1998 1999 2000 2001 2002
$5,000,001-$6,000,000 0.9 0.7 0.6 04 0.7 0.5 10 0.7 11 0.8
$6,000,001-$7,000,000 0.3 0.3 0.6 04 0.7 0.5 04 0.3 10 0.7
$7,000,001-$8,000,000 0.8 0.6 04 0.3 05 0.4 05 0.4 0.1 0.06
$8,000,001-$9,000,000 0.2 01 0.3 0.2 0.2 0.2 05 0.4 0.1 0.06
$9,000,001-$10,000,000 0.2 01 0.2 0.1 0.3 0.2 0.2 01 04 0.3
$10,000,001 + 04 0.3 05 0.4 05 0.4 05 0.4 04 0.3

Source: Information provided by the NFL Players Association to the author on Jan. 8, 2008; as described in table note f, some cal culations performed by the author.

a. Theterm“signing bonus” “includes bonuses which are either |abeled as such or are payable ‘up front’ or with asimilar degree of certainty, such asfirst year roster bonuses, reporting
bonuses, or option bonuses.” (NFL Players Association, “Guaranteed Contracts in Professional Team Sports: How Does the NFL Compare?’ NFLPA Issue Paper, n.d., p. 4.
Information provided by telephone by the NFL Players Association to the author on Jan. 15, 2008.) Although some signing bonuses may be multiyear, each signing bonusin
thistableisincluded only in the year in which it was negotiated and agreed to.

b. Each percentage in thisrow is the percentage of the total number of players who received a signing bonus.

¢. Thetotal number of players was calculated by multiplying the number of teams by the number of players each team is permitted to have onitsregular season and post-season roster,
which is53.

d. One team was added to the league in 1999 with the re-activation of the Cleveland Browns franchise. (The origina Cleveland team was moved, by its owner, to Baltimore in 1995,
and became the Baltimore Ravens.)

e. One expansion team was added to the league in 2002, the Houston Texans.

f. The percentage of total players was calculated in this manner: the figure in the column “% of Players w/Bonus’ was multiplied by the “Total # of Signing Bonuses.” The result of
thiscal culation was rounded and then divided by the“ Total # of NFL Players.” For example, for the year 1998, .666 (% of Playersw/Bonus’) wasmultiplied times1,171 (“ Total
# of Signing Bonuses’). The result was 779.886, which was rounded to 780. Dividing 780 by 1,590 (“Total # of NFL Players’) resulted in .4906, or 49.1%.
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Table 10. Signing Bonuses Among NFL Players, 2003-2007

2003 2004 2005 2006 2007

Total Signing Bonus® $833,446,205 $989,681,552 $775,180,194 $908,253,709 $898,656,147
Average Signing Bonus $701,554 $882,069 $746,083 $889,759 $889,759
Total # of Signing Bonuses’ 1,188 1,122 1,039 1,069 1,010
(70.0%) (66.2%) (61.3%) (63.0%) (59.6%)

Total # of NFL Players 1,696 1,696 1,696 1,696 1,696

% of % of % of % of % of % of % of % of % of % of
Playersw/| Total Playersw/| Total Playersw/| Total Playersw/ | Total Playersw/| Total

Bonus | Players’ | Bonus | Players’ | Bonus | Players Bonus | Players’ | Bonus | Players

$1-$250,000 65.1 45.6 61.6 41.0 65.0 40.0 62.3 39.3 64.6 384
$250,001-$500,000 9.7 6.8 9.2 6.1 9.3 5.7 9.4 59 9.5 5.7
$500,001-$750,000 4.0 2.8 5.0 3.3 3.8 2.3 4.3 2.7 3.8 2.2
$750,001-$1,000,000 31 2.2 2.9 19 4.2 2.6 34 2.1 4.0 24
$1,000,001-$1,250,000 18 12 2.3 15 16 10 19 12 16 0.9
$1,250,001-$1,500,000 2.8 19 2.6 17 2.6 16 2.2 14 2.2 13
$1,500,001-$1,750,000 16 11 1.2 0.8 11 0.6 13 0.8 0.6 04
$1,750,001-$2,000,000 2.2 15 2.1 14 2.3 14 2.6 17 18 11
$2,000,001-$3,000,000 3.8 2.6 4.7 3.1 2.9 18 4.1 2.6 3.8 2.2
$3,000,001-$4,000,000 16 11 2.6 17 2.1 13 25 16 19 11
$4,000,001-$5,000,000 14 10 18 12 15 0.9 2.3 15 15 0.9
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2003 2004 2005 2006 2007
$5,000,001-$6,000,000 0.9 0.6 10 0.6 11 0.6 10 0.6 13 0.8
$6,000,001-$7,000,000 0.4 0.3 0.8 05 12 0.7 0.8 05 0.7 0.4
$7,000,001-$8,000,000 0.4 0.3 0.7 05 01 0.05 0.7 04 0.6 0.4
$8,000,001-$9,000,000 0.2 0.1 0.6 04 0.5 0.3 0.3 0.2 0.2 0.1
$9,000,001-$10,000,000 0.5 04 0.2 01 0.2 0.1 0.2 0.1 0.7 0.4
$10,000,001 + 0.5 04 0.7 05 0.5 0.3 0.8 05 15 0.9

Sour ce: Information provided by the NFL Players Association to the author on Jan. 8, 2008; as described in table note d, some calculations performed by the author.

a. Theterm“signing bonus” “includes bonuses which are either |abeled as such or are payable ‘up front’ or with asimilar degree of certainty, such asfirst year roster bonuses, reporting
bonuses, or option bonuses.” (NFL Players Association, “Guaranteed Contracts in Professional Team Sports: How Does the NFL Compare?’ NFLPA Issue Paper, n.d., p. 4.
Information provided by telephone by the NFL Players Association to the author on Jan. 15, 2008.) Although some signing bonuses may be multiyear, each signing bonusin
thistable isincluded only in the year in which it was negotiated and agreed to.

b. The percentage in this row is the percentage of the total number of players who received a signing bonus.

¢. Thetotal number of players was calculated by multiplying the number of teams by the number of players each team is permitted to have onitsregular season and post-season roster,

whichis53.

d. The percentage of total players was calculated in this manner: the figure in the column “% of Players w/Bonus’ was multiplied by the “Total # of Signing Bonuses.” The result of
this cal culation wasrounded and then divided by the“ Total # of NFL Players.” For example, for the year 2003, .651 (“% of Playersw/Bonus’) was multiplied times 1,188 (“ Total
# of Signing Bonuses’). The result was 773.338, which was rounded to 773. Dividing 773 by 1,696 (“Total # of NFL Players’) resulted in .4558, or 45.6%.
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The percentage of total players who received a signing bonus each year varied
from a low of 40.0% in 1993 to a high of 81.3% in 2000. The largest change
between consecutive years was a 27.6 percentage point increase from 1993 (40.0%)
to 1994 (67.6%), which might berelated to the approval of anew CBA in1993. For
the period 1995-2003, the percentage was at or above 70.0%. However, after
reaching 81.3% in 2000, the percentages have declined each year so that, in 2007,
59.6% of total players received a signing bonus, which is a decrease of 21.7
percentage points since 2000. The signing bonus category, the range, and the
difference between the lowest and highest percentages arein Table 11.

Table 11. Range of Percentage of Total Players Who Received a
Signing Bonus, by Signing Bonus Amount

Range of Percentage of Differencein Percentage
Amount of Signing Bonus | Total Playersfor the Years | Points Between Lowest and
1993-2007 Highest Percentage

$1-$250,000 29.4%-58.4% 29.0
$250,000-$500,000 5.0%-7.6% 26
$500,001-$750,000 1.7%-4.0% 23
$750,001-$1,000,000 0.8%-3.2% 24
$1,00,001-$1,250,000 0.8%-1.8% 10
$1,250,001-$1,500,000 0.7%-2.3% 16
$1,500,001-$1,750,000 0.3%-1.8% 15
$1,750,001-$2,000,000 0.2%-1.8% 16
$2,000,001-$3,000,000 0.4%-4.0% 3.6
$3,000,001-$4,000,000 0%-3.0% 3.0
$4,000,001-$5,000,000 0.1%-1.8% 17
$5,000,001-$6,000,000 0.06%-0.8% 0.74
$6,000,001-$7,000,000 0%-0.7% 0.7
$7,000,001-$8,000,000 0%-0.6% 0.6
$8,000,001-$9,000,000 0%-0.4% 0.4
$9,000,001-$10,000,000 0%-0.4% 0.4
$10,000,001+ 0%-0.9% 0.9

Sources. Tables 8-10.

The largest percentage of players who received a signing bonus each year
received a bonus valued at $250,000 or less. The percentage of total players who
received an amount in this category ranged from 29.4%, in 1993, to 58.4%, in 1995.
Except for 1997 and 2000, the percentage steadily declined from 1995 through 2007.
The percentage dropped by 20.0 percentage points over this period. Consequently,
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in 2007, the percentage (38.4%) is only 9.0 percentage points higher than the 1993
figure (29.4%). The percentages of total players who received other signing bonus
amounts experienced much smaller changes over the 15-year period. Thus, Table
11 showsthat the overall decreasein the percentage of playerswho received signing
bonuses was due primarily to the steady decline in the percentage of players who
receive signing bonuses valued at $250,000 or less.

The nature of the game of football, and, in particular, therisk of injury and how
that risk is apportioned between players and teams appears to have some bearing on
how compensation is structured.  News accounts regarding three players who had
sustained injuries— Wayne Chrebet, Matt Birk, and Dan Morgan — and how their
respective teams responded to their situations illustrates how risk is alocated
between the team and the player. A description of how then-New Y ork Jet Wayne
Chrebet’ s contract was re-structured shows the complexity of one player’s contract,
and illustrates how ateam can protect itself financially. Of particular concernto the
team, apparently, wasthe number of concussionsthat Chrebet already had sustained;
reportedly, he had had at least six concussions by the time he retired several months
after the end of the 2005 season.”?> The article on Chrebet’s “concussion clause”
stated the following:

Chrebet, signed through 2008, agreed to a $1.3 million pay cut that lowers his
base salary this season [2004] to $1.5 million, according to NFL Players
Association documents. The pay cut isn't a surprise, considering Chrebet
probably will lose his starting job, but the new contract does include an injury-
related wrinkle. The Jets got Chrebet to sign a‘split’ contract, a complicated
deal that would save them from having to pay his entire $1.5 million salary if
he's placed on injured reserve with aconcussion. Ordinarily, aplayer receives
his full salary on injured reserve. Clearly, the Jets are concerned that another
concussion would end Chrebet’s season — and quite likely his career. The
‘split’ salary, asnegotiated by both parties, is$500,000. It meansthat, if Chrebet
were to land on injured reserve, his salary would drop to $500,000 from $1.5
million. Pro-rated over the course of a season, the difference is about $60,000
per week. The contract states that only a concussion, and no other injury, can
trigger the *split’ salary. To sweeten the deal for Chrebet, the Jets guaranteed
$500,000 of the $1.5 million salary. He receives that amount no matter what,
even if he’s not on the opening-day roster.®

In 2005, Matt Birk, a center for the Minnesota Vikings, considered how much
risk he wanted to take in continuing to play while injured, as recounted in a news
article* Although he had had three herniaoperations and was experiencing chronic

22 William C. Rhoden, “ A Jet Who Led with His Head, and His Heart,” New York Times,
Sept. 24,2007, avail ableat [ http://www.nytimes.conm/gloginURI=http://www.nytimes.conv
2007/09/24/sports/football/24rhoden.html & OQ=_rQ3D1& OP=1744e5c7Q2FIOKAI6_Y
Rx__r717Q51Q51.1Q51Q27I 7blIRW_xrRIQ7E__rAyccl 7bxQ5D_6kztQ5DrBc].

213 Rich Cimini, “Jets Give Chrebet Concussion Clause,” New York Daily News, Mar. 31,
2004, available at [http://www.nydailynews.com/archives/sports/2004/03/31/
2004-03-31 _jets give chrebet_concussion.html].

24 Joseph Nocera, “The Union That Can’'t Throw Straight,” New York Times, Sept. 17,
(continued...)
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pain, Birk played in most games during the 2004-2005 season. At the beginning of
the 2005-2006 season, he asked the team to guarantee his salary for the 2006-2007
season. He offered to play injured — he had a hip injury — during the 2005-2006
season in exchange for guaranteed salary the following season. Reportedly, Birk
explained his reasoning as follows:

Playing with pain is part of the game.... But | felt that | had risked my career by
playinginjured last year [2004], and probably shortenedit. And | wasn’twilling
to do it again unless the team was going to assume some of the risk.” So he
asked the Vikings to guarantee the $3.94 million his contract called for him to
get next year [2006]. The Vikingsdeclined. On Tuesday, Mr. Birk went under
the knife. He's done for the season.?®

Another player who, reportedly, had his contract restructured because of histeam’'s
concern about hishistory of concussionsisDanMorgan. TheNew York Timesarticle
described his situation as follows:

... teams are wary of players with a history of concussions. An example is
Carolina Panthers linebacker Dan Morgan — who has sustained at least five
concussions but was cleared to continue playing — and faced being cut had he
not agreed to restructure his $2 million roster bonus into payments of $125,000
for each game he played. Beyond acknowledging the team’s concerns about
subsequent concussions, the contract gave Mr. Morgan financial incentive not to
reveal any concussion for treatment. Mr. Morgan has missed most of this season
[2007] with atorn Achilles’ tendon, and has declined interview requests by The
New York Times. Regarding the restructuring of his contract, Mr. Morgan told
TheHerad of Rock Hill, S.C., “1 didn’t have a problem with that, becausethat’ s
just them protecting themselves.” ¢

Without data, it is impossible to know how many players have faced situations
similar to Chrebet’s, Birk’s, or Morgan’s; have obtained one or more guarantees in
their contracts; or have been unsuccessful in obtaining any type of guarantees.

Andrew Zimbalist, an economics professor at Smith College who has written
extensively on sports economics, summarized the situation in the NFL: “* The lack
of guaranteed contractsis anatural outcome of football players getting hurt’.”#" In
asimilar vein, the NFL Players Association offered this explanation for *no-cut”
contracts (that is, contracts that do not include any guarantees):

There’' s no argument that no-cut contracts in the NFL have been ararity. For a
lot of reasons. Mainly, owners just said “No.” That’s the way “Things had
always been” and traditionally owners held virtually all of the leverage in
contract negotiations. That meant that players, who rarely — if ever — had a

214 (_..continued)
2005, p. C1.

215 | bid.

216 Alan Schwarz, “ For Jets, Silence on Concussions SignalsUnease,” New York Times, Dec.
22,2007, p. A20.

27 Nocera, “The Union That Can’t Throw Straight.”
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viablealternativeif they wanted to haveaprofootball career, wereforcedtosign
aseries of one year non-guaranteed contracts. The NFL was “unique,” owners
argued, because injury rates to players (who, ironically took al the risks) were
so high that there was no desire to have [to] keep on paying playersnolonger in
the league.?®

If injury risk were re-allocated and the compensation structure were altered
accordingly, players might be less likely to play with injuries, which would benefit
them immediately, and might also positively affect their long-term health. On the
other hand, NFL teamsmight be adversely affected if they wererequired to bear more
of the risk related to injuries than they do presently. A team cannot pay its players
more than the NFL-established salary cap each year.?* The existence of asalary cap
meansthat ateam would be unableto hire and pay additional playersto play in place
of injured players while it continues to pay the salaries of the injured players. A
related problem is that a team may be unwilling or unable financialy to pay the
salaries of more than 53 players (a team can have only 53 players on its regular
season and postseason rosters). The NFLPA describes this dilemma for teams as
follows:

Inthe NFL, the salary cap rulesrequirethat any salary paid in agiven year must
count against the cap for that year even if the player is no longer playing. If a
team has a large number of guaranteed contracts, a rash of injuries to players
covered by those contracts could cause severe cap problems for the team and
diminish its ability to compete with healthy players on the field.?°

A journalist for The New York Times explains further how “guaranteed contracts’
could adversely affect ateam’ s ability to maintain a competitive team:

... there are seasons when dozens of players on oneroster will missat least some
games because of injury. If football teams had to pay every player whose
abilitieswere diminished asaresult of injury, or had to continue paying aplayer
who had suffered a career-ending injury, there is no way they'd be able to stay

28 NFL Players Association, “A New Look at Guaranteed ContractsintheNFL.” A related
issue is the length of contracts: “Fans often read about multiyear deals, but NFL
compensation packages are really a series of one-year contracts. Because of career-ending
injuries, playersincreasingly rely on signing bonuses struck at the beginning of the contract
and performance incentives after they take the field. Signing bonuses now constitute half
of a player's take-home pay, according to the National Football League Player's
Association.” (Prine, “Bloody Sundays.”) Reportedly, therational e offered by an employee
of the NFL for one-year contractsisasfollows: “The NFL isacompetitive sportsleague.....
We put the world's best athletes on the field, so it's a competitive business by its very
nature. Let’ssay ateam gave someone along-term contract. What' sthe player’ sincentive
to compete? Y ou must have an incentive to get out there and compete at the highest level,
or you won't have the competitive excellence that we have in the NFL.” (Ibid.)

29 The “salary cap” is the “absolute maximum amount of Salary that each Club may pay
or beobligatedto pay” itsplayerseach year. (National Football Leagueandthe NFL Players
Association, NFL Collective Bargaining Agreement, 2006-2012, p. 7.)

Z0NFL PlayersAssociation, “ Guaranteed Contractsin Professional Team Sports: How Does
the NFL Compare?’ p. 3.
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withinthe[salary] cap. Therewould betoo much“dead money” goingto players
who weren't playing.?

Combining the salary cap with so-called guaranteed contracts possibly could
undermine ateam’ s ability to field a competitive team, which, in turn, might affect
the team’ s revenues.

There may be a particular group of players who are especially vulnerable to
choosing to play whileinjured, because of theway risk isallocated between theteam
and the players. Framed as a question, are the players who are less likely to have
guarantees (or to have large guarantees) included in their contracts also the players
who aremorelikely to be cut from theteam? For some positionson ateam, thereare
two, three, or possibly four individuals who can play a particular position. After the
starter (the player who, generally, isthe best at that position), the other players are
listed on the depth chart, in descending order, so that the individual who is number
four onthe depth chart ispossibly theleast experienced, or least skilled, player at that
position. Players who are number three or number four on the depth chart for their
respective positionsmight feel pressured to play when injured in the hope of moving
up the depth chart, or not being cut from the team following the end of the season.?
Since these players, generaly, arethe least skilled or least experienced on the team,
it seems possible that they are less likely than players who are ahead of them on the
depth chart to have guarantees written into in their contracts. Tiki Barber, upon
retiring from the New Y ork Giants, reportedly acknowledged that this might be a
problem: “Barber was quick to point out that he didn’t start to ponder such things
[the fact that he was no longer ableto recover as quickly after games as he had inthe
past] until after he was an established star. He said a player trying to make ateam,
seize arole and earn a payday almost certainly isn’t thinking about his long-term
health.”?*

Selected Challenges for Some Retired Players

Clearly, someformer playersare very successful after their careers have ended.
Among themost well-known, by virtue of their successasplayersand their post-NFL
careers as sports broadcasters, are, for example, Terry Bradshaw, Boomer Esiason,
Howie Long, Dan Marino, and Phil Simms.?* Other former players may, for a
variety of reasons, experience very different circumstances, as described here:

221 Nocera, “The Union That Can’t Throw Straight,” p. C1.

22 Hereis another description of what might occur: “NFL depth charts are malleable. Job
security isminimal. A player goes down in a practice or a game and is quickly replaced
within the next-man-up framework. Many coaches systematically ensure that injured
playersare out of view of therest of the team, rehabilitating out of sight and, hopefully, out
of mind.” (Paul Kuharsky, “Players Sacrifice Health for Game,” Tennessean.com, Dec. 13,
2007, available at [http://ashlandcitytimes.com/apps/pbcs.dil/article?AlD=/20071213/
SPORTS01/ 712130408/1001/NEWS].)

23 |bid.

224 CBS, “CBS Sports Team,” available at [http://sportsline.com/cbssports/team]; Fox
Sports, “2007 NFL Schedule on Fox,” available at [http://msn.foxsports.com/
nfl/story/6671136].
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While ex-NFL players can aways seek employment in other professional
football leagues, such as the Canadian Football League or the Arena Football
League, salariesfor playersin those leagues usually palein comparison to NFL
saaries. Thus, for most NFL players, when their NFL career ends, so too does
their professional football career. So instead of continuing a professional
football career, many ex-NFL players gravitate toward positions in coaching,
scouting, finance, salesor real estate, all of which can offer agood wage by most
standards, but typically not by NFL standards. Other ex-NFL players lack the
education, skills, or life experience to obtain continuous employment outside of
football. In short, lifein the NFL may be good, but it's usually very short, and
the vast majority of ex-NFL players are headed for lives more akin to those of
their fans than of their star teammates.?®

For someretired players, then, finding gainful employment might be relatively
difficult. The lack of gainful or continuous employment could be particularly
problematic for aretiree who has chronic health problems or one or moredisabilities.
In addition to financial remuneration, having a job, generaly, provides access to
health insurance or some other type of health care plan or program. If aretired player
isemployed by a company that does not provide medical benefits, however, it may
be difficult and costly for him to obtain his own health insurance, depending upon
the injuries he sustained as a player. As reported by a journalist, Joe Montana,
former quarterback of the San Francisco 49ers, needed healthinsurance uponretiring
fromthe NFL. Thelowest estimate he received was $106,000 per year, because he
was considered to bein ahigh-risk group.?® Kansas City Chiefs guard Kyle Turley
reportedly has posed the following question: “How am | going to go to an insurance
company and say, ‘I’ m overweight and have all kinds of injuriesand now |’ ve got to
pay for insurancefor therest of my life' ?’%” Accordingto another newsarticle, Miki
Yaras-Davis, director of the NFLPA’s benefits department, suggested that “most
players never make enough over their careersto afford out-of-pocket costsfor long-
term conditions, and very few insurance carriers will treat gridiron [football]
ailments....”*®

Another aspect of the financial-medical relationship is that an individual who
has one or more chronic health problems or disabilities (as interpreted broadly),
might not be able to get or keep a job. The lack of steady employment might
decrease the probability that an individual has the resources necessary to obtain
health care.

225 Michael McCann, “NFL Retirement System Not As Bad, or Good, As Argued, S.com,
Sept. 18,2007, availableat [http://sportsillustrated.cnn.com/2007/writers/michael_mccann/
09/18/hearings/index.html].

26 Charles Chandler, “Ex-Players Say NFL Neglects Retirees; Hall of Famers: League,
Union Leader Fall Short in Providing Benefits,” Charlotte Observer, June 4, 2007,
available at [http://www.factiva.com/].

227 |_es Carpenter, “ Split on NFL Union’ sEffectivenessLingers,” Washington Post, Jan. 28,
2008, p. ES.

28 Prine, “Finances Worsen Woes, Critics Say.”



CRS-76

A former player’s size— that is, the combination of his height and weight —
might lead to difficultiesin finding nursing home care. Eleanor Perfetto, the wife of
former San Diego Charger Ralph Wenzel, had trouble finding a facility that would
take her husband. Wenzel suffersfrom Alzheimer’ s-type dementia, and “ victims of
Alzheimer’ s-type diseases occasionally become violent, and former football players
of his size (6 feet 2 and 215 pounds) are difficult for staff members to subdue.
‘Thesefacilities are used to older peoplewho arefairly decrepit — who have strokes
or blindness or use awalker, that sort of thing,” Dr. Perfetto said.”?® While the 88
Plan will help former playerswith dementiaand their families pay for their care, Dr.
Perfetto’ s comments suggest that cost may be only part of the challenge in obtaining
appropriate health care for players with certain types of diseases.

Total and Permanent (T&P) Disability Benefit

While former players may be concerned about several of the different benefits
available to them, the T& P disability benefit seems to be particularly contentious.
At congressional hearings in 2007 and in news articles, several former players
recounted their experiences in attempting to obtain T& P benefits. The following
account about Dave Pear, aformer player for the Oakland Raiders and Tampa Bay
Buccaneers, appeared in the Washington Post Magazine:

Since football, he has undergone seven spinal surgeries, including a 1984
operation to fuse adisk in his neck. He had his most recent spinal surgery last
April [2007], when doctors fused two herniated disks in his back. Not
unexpectedly, the four screws holding the disks together have left Pear with
postoperativediscomfort, and at thismoment heis experiencing anew throbbing
in his right hip. His doctors have said that at some point he'll need two new
hips.... At 54, he shuffles like an ailing 80 year-old man. He suffers from
chronic fatigue that |eaves him falling asl eep without warning on most mornings
and afternoons....

Off and on for the past quarter-century, [Pear] has been unsuccessfully pressing
the NFL for disability benefitsthat he believes have been unjustly denied him by
the league's retirement board. His monthly NFL pension is $606, but he
estimatesthat he often spendsabout $1,000 al one out-of -pocket on medication....
In 1995, he believed his working days were running out. He applied for the
league’' stotal and permanent disability benefit with the retirement board. The
doctor commissioned by the board to assess his condition portrayed Pear as a
man whose physical ailmentsleft him ableto do little. Presented with evidence
that included reports on Pear’s acute fatigue, the doctor said that Pear would
require ajob that granted him “frequent rest breaks.” He would also need, the
doctor added, to belimited to sedentary work. Pear should not stand for lengthy
periods, should not bend and could not be expected to lift anything more than 15
pounds, the doctor wrote.... The six-man board ... rejected his claim. Three
years later, eager to put his hands on cash wherever he could find it, Pear filed
for his early retirement pension from the league at the minimum age of 45 and
started collecting $484 a month initially. The small benefit came to Pear’s

229 Alan Schwarz, “WivesUnited by Husbands' Post-N.F.L. Trauma,” New York Times, Mar.
14, 2007, p. C15.
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savings account at a severe cost: In accepting it, he sacrificed any claim to a
disability payment forever, according to therules of theretirement board plan.”°

Thefollowingisthe NFLPA’ s account of Pear’ s effortsto obtain disability benefits:

Mr. Pear played professional football in the NFL from 1975-1980.... Mr. Pear
applied for LOD benefits in 1983. At that time, the Retirement Board was
required to determinethat the player’ sinjury caused himto leavefootball before
it could grant LOD benefits. After evaluating the report of the neutral physician
who examined Mr. Pear, the three player trustees [on the Retirement Board)]
wanted to award Mr. Pear the LOD benefits, but the three management trustees
refused to do so. As aresult of this deadlock, the Board sent the issue to an
arbitrator, who ultimately ruled that the injury did not cause Mr. Pear to leave
football.... Mr. Pear applied for T&P benefitsin 1995. The [Retirement] Plan
doctor who examined Mr. Pear determined that he could work. The[Retirement]
Board therefore concluded that Mr. Pear did not qualify for T& P disability
benefits.?!

When the T&P disability benefit was established, only two categories of
benefits, “active football” and “active nonfootball,” were included. The “football
degenerative’ and “inactive categories’ wereadded in 1993. Anindividual doesnot
have to be vested to receive “active football” or “active nonfootball” T& P benefits,
but he must be vested to receive “football degenerative” and “inactive benefits.” %
Thefour benefit categories, including the amount of monthly payment, areasfollow:

o Activefootball. The monthly benefit will not be lessthan $4,000 if
the disability or disabilities arise out of NFL football activities, or
arise while the player is an active player, and otherwise cause the
player to be totally and permanently disabled “shortly after” the
disability or disabilities first arise.”

e Active nonfootball. The monthly benefit will not be less than
$4,000if thedisability or disabilitiesdo not result from NFL football
activities, but do arise whilethe player isan active player, and cause
the player to be totally and permanently disabled “ shortly after” the
disabilitiesfirst arise.

e Football degenerative. The monthly benefit will not be less than
$4,000 if the disability or disabilities arise out of NFL football
activities and result in T& P disability before 15 years after the end
of the player’s last credited season.

Z0Michagl Leahy, “The Pain Game,” Washington Post Magazine, Feb. 3, 2008, pp. 10, 23.

L NFL PlayersAssociation, “NFLPA White Paper,” pp. 14-15. Asaresult of the collective
bargaining process for the 1993 CBA, the requirement for the LOD disability benefit that
aplayer’sinjury must have forced him to retire was eliminated from the retirement plan.
(Ibid., p. 15.)

232 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 5.
233 See Table 4, note o. for an explanation of “shortly after.”
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e Inactive. The monthly benefit will not be less than $1,500 ($1,750
for applications received on or after April 1, 2007) if the T&P
disability arises from other than NFL football activities while the
player is a vested inactive player, or the disability or disabilities
arise(s) out of NFL football activities and result(s) in total and
permanent disability 15 or more years after the end of the player’s
last credited season, whichever islater.?

Individuals who receive active T&P benefits in the “active football,” “active
nonfootball,” or “football degenerative’ categories automatically qualify for NFL
Player Supplemental Disability Plan benefits.® Table 12 shows the amounts of
paymentsfor each category of T& P benefit. The NFL and the NFLPA announced on
February 29, 2008, that “the minimum benefit post-career” for “non-football *total
and permanent’ disability” had doubled from* $20,000 to $40,000 per year for retired
playerswho becomedisabled unrelated tofootball,” which, apparently, isareference
to “inactive” benefits.®® However, because details involving this change are not
available yet, Table 12 does not incorporate this change.

Table 12. Total and Permanent Disability Payments by Category

category | J&PDIsilty | SEREEE oy
Benefit Amount
Active Football
Monthly $4,000 $14,670 $18,670
Annually $48,000 $176,040 $224,040
Active
Nonfootball
Monthly $4,000 $7,167 $11,167
Annually $48,000 $86,004 $134,004
Football
Degenerative
Monthly $4,000 $5,167 $9,167
Annually $48,000 $62,004 $110,004

23 Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 20.

25 Bert Bell/Pete Rozelle NFL Player Retirement Plan, Summary Plan Description, Apr.
2005, p. 15.

2% National Football League and NFL Players Association, “NFL and NFL Players
Association Expand Disability Benefits Program for Retired Players,” p. 1.
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T Supplemental
Category g &P DISDIY | - picapility Plan Total
Benefit Amount
Inactive

Monthly $1,500° 0 $1,500
$1,750° 0 $1,750

Annually $18,000? 0 $18,000
$21,000° 0 $21,000

Sources. National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, Mar. 8, 2006; Bert Bell/Pete Rozelle NFL Player Retirement Plan, Apr. 1,
2001.

a. Thisamount isfor players who applied for T&P benefits prior to Apr. 1, 2007.
b. Thisamount is for players who applied on or apply after Apr. 1, 2007 for T& P benefits.

An active player who sustainsan injury that resultsin a T& P disability receives
thelargest annual payment, $224,040. Comparingthelatter threecategorieswiththis
category (“activefootball”) showsthat the “ active nonfootball” total annual amount
equates to 60% of the “active football” benefit total annual amount; “football
degenerative’ equates to 49%; and “inactive’ equates to 8% ($18,000) and 9%
($21,000). The size of the payment for the “inactive” category, when compared to
the size of the payments for the other three categories, and the threshold for
distinguishing between a “degenerative football” disability and an “inactive”
disability (which is discussed below), might contribute to the contentious nature of
disagreements between retirees, on the one hand, and the NFL, the NFL Players
Association, and the Plan Office, on the other hand.

AsTable 12 shows, the benefit amount decreases if the disability isnot related
tofootball, and whether adisability isrelated to football isdetermined by theamount
of timethat has passed sinceretirement fromthe NFL. In thefollowing explanation
of how T& P benefits are structured, the NFLPA essentially confirms that thisisthe
methodology for determining the size of benefit for each category:

The criteriafor al of these T&P benefits [the four categories| were forged in
collective bargaining. Which category applies in a specific case generaly
depends on (1) the cause of the disability and (2) the length of time between a
player’s NFL career and hisinability to work. Intheview of the NFLPA, itis
appropriate for the benefit to be greater where NFL football was the cause and
it is appropriate that the payment amount may depend in part on the length of
time between the player’s NFL career and his inability to work.?’

Thisexplanation raisesafew questions. For example, does scholarly literature
indicate that total and permanent disabilities caused by injuries peculiar to playing
professional football manifest themsel veswithin acertain timeframe? Specifically,
is the time frame selected by the NFL and the NFLPA — 15 years — supported by

Z7 | etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 18.
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scholarly literature? Additionally, do some types of disabilities appear later than

others?

Thethreshold (that is, timeframe) for determining whether aplayer’ sdisability
can be classified as “football degenerative” instead of “inactive” was changed in
2006 for applications received on or after September 1, 2006. Table 13 showsthe
relevant language prior to the 2006 amendment — which still appliesto applications
received prior to September 1, 2006 — and the current (post-amendment) language,
which applies to applications received on or after September 1, 2006. The key
difference between the two versions, as shown below, is that the time threshold,
which is used to determine whether a player who is otherwise eligible for T&P
benefits receives the “football degenerative’ benefit, has changed.

Table 13. Selected Criteria for Football Degenerative and

Inactive Categories

Retirement PlanVerison

Football Degenerative

| nactive

Prior to 2006 Amendment?

“(c)The monthly benefit
will not be less than
$4,000 if the disability or
disabilities arise out of
NFL football activities and
resultsin T&P disability
before age 45 or 12 years
after the end of the
player’s last credited
season, whichever is
|ater.”

“(d) Inactive: monthly
benefit will not be less
than $1,500 if the T& P
disability arises from other
than NFL football
activities while the player
isavested inactive player,
or the disability or
disabilities arises out of
NFL football activities and
resultsin total and
permanent disability after
age 45 or 12 years after
the end of the player’slast
credited season, whichever
islater.”

2006 Amendment®

“(c) Football degenerative:
monthly benefit will not
be less than $4,000 if the
disability or disabilities
arise out of NFL football
activitiesand resultsin
T&P disahility before 15
years after the end of the
player’slast credited
season.”

“(d) Inactive: monthly
benefit will not be less
than $1,500 [or $1,750 for
individuals who applied
on or after April 1, 2007]
if the T& P disability arises
from other than NFL
football activities while
the player is avested
inactive player, or the
disability or disabilities
arises out of NFL football
activities and resultsin
total and permanent
disability 15 or more years
after the end of the
player’slast credited
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Retirement PlanVerison Football Degenerative I nactive

season, whichever is
later.”

Sour ces. Bert Bell/Pete Rozelle NFL Player Retirement Plan, Apr. 1, 2001; “Bert Bell/Pete Rozelle
NFL Player Retirement Plan, Amendment,” amendment to Sec. 5.1(c), signed Sept. 12, 2006; “Bert
Bell/Pete Rozelle NFL Player Retirement Plan, Amendment,” amendment to Sec. 5.1(d), signed Oct.
4, 2006.

a. Thelanguage in this row applies to applications received prior to Sept. 1, 2006.
b. The language in this row applies to applications received on or after Sept. 1, 2006.

Table 14 shows how the change in the threshold will affect players, depending
upon the age at which they retire, who file for T& P disability benefits on or after
September 1, 2006.

Table 14. Effect of 15-Year Threshold on Eligibility for “Football
Degenerative” Benefits

_ L atest Age at Which Player Can Receive “ Football
Age at Which Player Degenerative” Benefits
Retires
Prior to 2006 Amendment 2006 Amendment
23 45 38
25 45 40
30 45 45
35 47 50
40 52 55
45 57 60
50 62 65

Sour ces: Tabledevel oped by the author using the following information: Bert Bell/Pete Rozelle NFL
Player Retirement Plan, Apr. 1, 2001; “Bert Bell/Pete Rozelle NFL Player Retirement Plan,
Amendment,” amendment to Sec. 5.1(c), signed Sept. 12, 2006; “Bert Bell/Pete Rozelle NFL Player
Retirement Plan, Amendment,” amendment to Sec. 5.1(d), signed Oct. 4, 2006.

a. Thisismost likely the youngest age at which a player could retire and be vested. A player must
have three credited seasons to be vested, and it is assumed that no one younger than 20 enters
the NFL. Pursuant to the CBA, an individual shall not be eligible for the draft “until three
regular NFL seasons have begun and ended following either his graduation from high school or
graduation of the class with which he entered high school, whichever isearlier. For example,
if aplayer graduated from high school in December 2006, he would not otherwise be eligible
for selection, until the 2010 Draft.” (National Football League and NFL Players Association,
NFL Collective Bargaining Agreement, 2006-2012, Mar. 8, 2006, p. 46.)
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This table shows that the change in criteria will affect differently players
younger than age 30 and players older than age 30 at the time of retirement. For
playerswho are younger than 30 when they retire, their disabilities, if any, will need
to surface at ayounger age than under the previous criteriafor themto be eligiblefor
the “football degenerative” benefit. Players who retire at age 31 or older will have
an additional threeyears, compared to thepreviouscriteria, inwhichther disabilities
may surface for them to be eligible for the “football degenerative’ category. The
implications of thischangein criteriafor playerswho retire before they reach age 30
are unknown. As noted above, the length of an average career is 32 seasons, so a
significant number of players might retire before age 30. Accordingly, players who
have relatively short careers probably sustain fewer injuries than their peers who
play for 10 or 15 years.

Applications for disability benefits are initialy considered by the Disability
Initial Claims Committee (DICC). Subsequently, an applicant may have an
application reconsidered by the Retirement Board. (29 CFR §2560.503-1(h)(3)(ii)
and (4) require adisability plan to have a mechanism for an applicant to appeal an
adverse benefit determination, and stipul ate that neither theindividual who madethe
adverse determination, nor anyone subordinate to this individual, can hear the
appeal.) On its review, the Board is not bound by the evidence presented to the
DICC or its findings, but rather has broad discretion as to what it may take into
account, including evidence not previously presented. Decisions of the Board may
be appealed to federal courts.

Overall, fromJuly 1, 1993, through June 26, 2007, 1,052 individual sapplied for
LOD or T& P disability benefits: 428 applications were approved; 576 were denied;
and 48 are pending. The approval rate, which does not include the cases that are
pending, is 42%.2® The following series of statements shows the status of
applications at each step of the process.

e 1,052 applications submitted for disability benefits.
e 358 (34%) applications approved.
e 675 (64%) applications denied.
e 19 (2%) applications are pending.

e 223 (33% of 675) applications denied at the initial stage were
appealed.

e 69 (31%) approved on appeal.
e 132 (60%) denied on appeal.
o 22 (10%) appeals are pending.

e 32 (24% of 132) applicants whose appeals were denied filed a
lawsuit.

o 1 (3%) lawsuit resulted in areversal of the Retirement
Board's decision.

28 | etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, pp. 9-10.
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o 24 (75%) lawsuits resulted in the Retirement Board's
decisions being upheld.

o 7 (22%) lawsuits are pending.?*®

This tally shows that of the cases it decided, the DICC’s approval rate was a
little over 34%. The Retirement Board's approval rate of the cases it reviewed
following DICC consideration wassimilar, at 31%. The opportunity for Retirement
Board review resulted in agreater overall approval rate of about 42% of applications
filed. On the other hand, were the Retirement Board alone to have considered
applications, it is not certain that the overall approval rate would have been lower
than 42%, or if the approval rate might be equal to or even exceeding the 42% rate.

The reasons applications are denied, which are not publicly available, might
shed some light on why applicants decide not to appeal, or otherwise challenge,
adverse decisions. Some applicants may have missed a deadline, not been able to
provide satisfactory documentation to the Disability Initial Claims Committee
(DICC), or applied for T&P benefits while already receiving a retirement plan
pension (a player who is receiving apension is not eligible for disability benefits).
Information on the reasons for denial possibly could be useful in identifying
processes, policies, or guidelinesthat could beimproved. Information onthereasons
for denial, particularly if made available to former players (if not to the public as
well), could provide some transparency and possibly facilitate accountability.

Table 15 shows how many former players receive, or have received, T&P
benefitsasof asingleday. Thelatter group includes playerswho, upon reaching age
55, had their T& P benefits automatically converted to pension payments, with no
reduction in the amount of money they receive. Thedatain Table 15 are current as
of asingle day, October 23, 2007.

Table 15. Number of Players Who Are Receiving or Have
Received T&P Benefits, as of October 23, 2007

Number and
Number and
T&P Per centage of Players P\;o\r/ ﬁin;ar%e: j :égyg S
Disability Receiving T& P s dQWh A Total
Category Benefits as of October Previously Received
a
e L T& P Ben€fits

Active 6 2 8
Football (4%) (3%) (4%)
Active 9 3 12
Nonfootball (6%) (4%) (5%)
Football 91 21 112
Degenerative (60%) (30%) (50%)

29 |bid.
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Number and
Number and
T&P Per centage of Players P\;.\r,ﬁin;?gee: ; ; |5a5y§rr °
Disability Receiving T& P Older andihO Total
Category Benefltzs3a52 gfo 7Ce)‘ctober Previously Received
: T& P Benefits
Inactive 48 - o
(31%) (63%) (41%)
Total 154 0 =

Source: Letter from Eugene Upshaw, Executive Director, NFL Players Association, to Reps. John
Conyers, Jr., Lamar S. Smith, Linda T. Sanchez, and Christopher B. Cannon, Nov. 5, 2007, pp. 6-7.

a. This column includes former players who are age 54 or younger.
b. Disahility benefits are converted to retirement benefits at age 55. The amount of the benefit does
not change when the conversion occurs.

According to Table 15, eight players receive the highest payment available
($224,040). Movingonto*“activenonfootball,” 12 former playersreceive payments
that equate to 60% of the highest payment; 112 playersinthe*“football degenerative’
category receive payments that are 49% of the highest amount; and 92 playersin
“inactive” category receive 8% or 9% of the highest amount. Comparing the total
number of playerswho are younger than age 55 with the total number of playerswho
are age 55 or older shows that more than twice as many players receiving T&P
benefits are under age 55. Table 15 also shows that the percentages of players
receiving “active football” and “active nonfootball” benefits are similar. A
significant difference between the two age groups is evident in the percentages of
players who receive “football degenerative” and “inactive” benefits. 60% of the
players younger than 55 receive “football degenerative” benefits while only 30% of
players older than 55 receive the same type of benefit. The percentages are reversed
for “inactive benefits.” It isnot clear why this difference exists. It may be due, for
example, to changes in the benefit plan over the years. As noted above, the benefit
plan initially included only two types of T& P benefits.

A comparison between active players and former players shows that only 9%
(active football and active nonfootball) of the T&P disabilities occurred when an
individual wasinthe NFL. Conversely, the data suggest that most T& P disabilities
— 91% — surface after players have retired and been out of the NFL more than six
months.

Theleague and the playersassociation have taken steps designed to improvethe
disability application process. In December 2007, the NFL announced that the
organizations had agreed on a series of improvementsinvolving disability benefits,
including providing prescription drug cardsto retired players that will permit them
to buy prescription medications at a discount.?”® The changes are as follow:

240 National Football League, “Improvements Made to Disability Plan Procedures,” news
release, Dec. 12, 2007.
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1. Medical Director — The plan will retain amedical director to consult with the
two-personinitial claimscommittee and, as needed, with the retirement board to
assist in resolving claims. It is expected that this will reduce the number of
initial denia sat theclaimscommitteelevel, expediting bothinitial approvalsand
the processing of appeals. Inaddition, the medical director can help ensure that
standardsare consistently applied, that reportsare prepared in atimely basis, and
otherwise monitor the performance of neutral physicians.

2. Physician Panels — The plan will establish a series of physician “panels’ or
“teams,” consisting of doctorswith experiencein orthopedic and other practices.
These teams will be located in areas where there is the largest concentration of
retired players, including in Arizona, California, Florida and Texas, as well as
in other mgjor metropolitan areas. This changewill reduce thetrips required of
people needing to be examined by doctorsin different specialties.

3. Claims Speciaist — The plan will provide a specialist to receive calls from
applicants via a toll-free number. This specialist will assist in preparing
applications and advise applicants on the information that is required. The
completed application will be sent to the applicant for review, verification and
signature. The 45-day review period will begin once the signed application is
returned. This service will make it more likely that applications are completed
correctly the first time and thus reduce the processing time.

4. Expedited Email Appeals — The retirement board will, whenever possible,
decide appeals via email ballots. Thiswill allow for faster decisions on many
appeals and will avoid requiring applicants to wait for the next scheduled
meeting of the retirement board.

5. Extending Review Period — The plan will reduce the number and frequency
of continuation reviews for those applicants receiving total and permanent
disability benefits by extending the current three-year maximum to at least five
years. Any three trustees may require a continuation review more frequently,
although not more frequently than annually, if they decide thereis reason to do
&)_241

Furthermore, the NFL and the NFLPA have agreed that any eligible former player
whoisreceiving Social Security disability benefitswill be granted disability benefits
automatically and will not haveto be examined by aretirement plan doctor.?*? Other
changesto T&P disability benefits may be found in Table 4.

Conducting a program evaluation of the T&P disability benefit plan, which
wouldinclude an examination of the outcomes and unintended consequences, if any,
of thesechanges, could aid in establishing and maintaining an efficient, effective, and
responsive disability plan and application process. Sharing the results of the study
with all interested parties, including, for example, the NFL, NFLPA, former players,
and active players, could promote transparency and accountability.

21 bid.
22 NFL Players Association, “NFLPA White Paper,” n.d., pp. 5-6.
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Is There a Subset of Former Players with Exceptional Needs?

For avariety of reasons, it seems possible that a former player’s financia and
medical needs might be related to his age. While the usual effects of the aging
process can affect a retiree’s health and employment situation, there may be
additional factorsthat could affect older retirees. Over the years, improvementsand
advances have taken place in these areas: playing rules,®® equipment, and playing
surfaces; medical knowledge, procedures, and technol ogies; and benefits. Therefore,
it seems likely that individuals who played 20, 30, and 40 years ago might not have
been protected as well as current players; might have received medical care that,
while the best available at the time, was not as effective or successful as the care
availabletoday; and arenot eligiblefor all of the benefitsavailableto current players.
Thus, older players might be a subset with, for the reasons stated here, exceptional
financial and medical needs, and their needs exceed the benefits available to them.

Playing rules, protective equipment, and playing surfaces have evolved over the
years. For example, until it was prohibited in 1977, a player could use the “head
dap” (that is, slap another player on the side of his helmet) to disorient another
player.*** As for protective equipment, the helmet, which, in addition to shoulder
pads, is the only piece of protective equipment players are required to wear, has
evolved from wool stocking caps (1800s) and leather (1920s) to fiber shell (1934)
and plastic (1943-present).* Additionally, it was not until the early 1970s that the
first safety requirements for football helmets were ingtituted.?*® Regarding the

23 Over theyears, the NFL hasforbade anumber of techniques used by players against one
another that were deemed dangerous, such as “clothes lining,” “spearing,” and “cut
blocking.” See Nationa Football League, “Summary of Penalties,” available at
[http://www.nfl.com/rul ebook/penaltysummaries].

244 U.S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and
Administrative Law, “The National Football League's System for Compensating Retired
Players: An Uneven Playing Field? statement of Cy Smith, unpublished hearing, 110"
Cong., 1% sess., June 26, 2007, p. 4.

25 Alan Schwarz, “ Far From Grandpa s L eather, Helmet Absorbs Shock aNew Way,” New
York Times, Oct. 27, 2007, p. A10.

26 1pid. Theorganizationthat devel oped thetest standardsfor football helmets, the National
Operating Committee on Standards for Athletic Equipment (NOCSAE), was formed in
1969. NOCSAE comprises* representativesfromanumber of groupswhich haveaninterest
in athletic equipment. These include manufacturers, reconditioners, athletic trainers,
coaches, equipment managers, sports medicine and consumer organizations.” (National
Operating Committee on Standards for Athletic Equipment, “ About NOCSAE,” available
at [http://www.nocsae.org/about/index.html].)  Improvements in helmet technology
continue. A new helmet, the Xenith X1, has been developed that “features 18 black,
thermoplastic shock absorbersfilled with air that ... can accept awide range of forces and
still moderate the sudden jarring of the head that causes concussion. Morever, [aboratory
tests have shown that the disks can withstand hundreds of impacts without any notable
degradation in performance, alongtime drawback of helmets’ traditional foam. Dr. Robert
Cantu of Brigham and Women’ s Hospital in Boston, one of the nation’ s leading expertsin
concussion management, reportedly called it ‘the greatest advance in helmet design in at

(continued...)



CRS-87

playing surface in NFL stadiums, the type or types of artificia turf used in the past
were found to contribute to players' injuries. A 1974 study commissioned by the
NFL reportedly found that “natural grass was safer to play on than the artificial
surfaces then being produced for football.”®" A 1985 Sports Illustrated article
reported that “[t]he NFL PA found that the averageturf injury took longer to heal, that
the number of players placed on injured reserve increased by athird and that the
number of missed games doubled when the injuries occurred on turf.”2#

It seems likely, because of ongoing medical research and advances in medical
care, procedures, and technol ogies, that playerstoday recei ve better medical carethan
individualsreceived in the past. The following excerpt from an article summarizes
some of the advances that have occurred since the early 1980s:

Arthroscopy. Doctors can now repair knees, shoulders and other joints without
making huge incisions. Instead, they use tiny tools snaked via tubes under the
skinto performsurgery. Intheearly 1980s, reconstructing akneeligament could
reguire atwo-foot longincision and atwo-hour procedure. Now it may only take
afew half-inch ones and only 40 minutes to compl ete.

Imaging. Playersmight get daily X-raysto assessthe progress of abroken bone.
Steelers linebacker Earl Holmes was hurt in the second quarter of one playoff
game; doctors had magnetic resonance imaging pictures of hisknee by the third
quarter.

Y ear-round training. Playersnow get nutrition, sports psychology and strength-
training advice designed specifically around their injuries and train year-round
to prevent them.?*

Inthefollowing excerpt from anewsarticle, afullback for the Tennessee Titans
plans to rely on improvements the field of medicine for treating his injuries, and
notes a difference between his father’'s experience and his experience with knee
surgery:

26 (.. continued)
least 30 years .” (Schwarz, “Far From Grandpa's Leather, Helmet Absorbs Shock a New
Way,” p. ALl)

247 John Underwood, “Just an Awful Toll,” Sports Illustrated, Aug. 12, 1985, available at
[http://www.lexisnexis.com/], p. 48.

28 |bid. Asof 2007, 19 NFL stadiums had grass playing fields, and the remainder had
artificial turf, though it seems likely that, because of improvements over the years, the
artificial turf installed in stadiums in the 21 century is better than the products that were
installed 20 and 30 years ago. (Stadiums of the NFL, “Comparisons,” available at
[http://www.stadiumsofnfl.com/ comparisons.htm].) According to this source, among the
stadiums that have artificial turf, 11 have had FieldTurf installed, and one stadium has a
SportExe product. Information about these companies and their products is available at
[http://www.fiel dturf.com/index.cfm] and [ http://www.sportexe.com/], respectively. These
companies websites include descriptions of how their products are designed and
constructed.

29 \Vergano, “NFL Doctors, Players Face Off Over Painful Choices.”
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... Casey Cramer said he's thought about the effects of poundings, but he's
placing alarge degree of faithin medical advances. He remembers how arduous
it was for his dad, a former player, to recover from knee surgery 30 years ago.
He also remembers being able to walk within hours of his own knee operation.
“1 feel like the science is getting a lot better,” Cramer said. *“Surgeries,
medicines, and al of those things have improved over the years. |I've said
jokingly that I'm banking on scienceto fix my body afterwards, [but] | fedl like
20 or 30 years from now, science will be alot better.” 2

Former playerswho did not have the benefit of the rules, protective equipment,
and medical procedures and technologies that are available to today’ s players also
have fewer benefits available to them. As shown in Table 16, individuals who
playedinthe NFL prior to 1982 have eight benefits available to them; current players
have 14 benefits. While this comparison shows that the number of benefits has
increased over the years, it al so shows how many and which benefitsare not, or were
not, available to some former players. For the reasons described above, however,
older retirees might have the greatest medical and financial needs.

TheNFL and the NFLPA announced, on February 29, 2008, that five additional
benefits had been, or would be, established for former players: ajoint replacement
surgery and rehabilitation program, a screening program for cardiovascular health
and obesity, aprostate cancer screening program, discounted ratesfor assisted living
facilities managed by three companies, and a prescription drug card.>' Additional
information regarding these benefits is provided above, but because, for example,
eligibility criteria, implementation dates, and other details have not been publicized
yet, these benefits are not included in Table 16.

At least afew benefits were made retroactive when established or at some later
date, which means that a benefit is available to all players, regardless of which year
or years they played in the NFL. The 88 Plan is an example of a benefit that is
retroactive, and, in 1993, the players known as “pre-59ers’ were added to the Bert
Bell Pension Plan. The nature of some benefits, however, seemsto have precluded
making them retroactive. Examples include the Second Career Savings Plan and
severance pay.

20 1bid.

%1 National Football League and NFL Players Association, “NFL and NFL Players
Association Expand Disability Benefits Program for Retired Players,” Feb. 29, 2008, pp. 2-
3.
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Table 16. Benefits Available to Players

If an Individual Played in the
NFL During the Following
Period:

The Benefits Availableto Him Are:@

Not later than 1981

88 Plan

Cardiovascular Health Program

Death Benefits

Line of Duty Disability

NFL Player Joint Replacement Benefit Plan
Retirement Benefits

Total and Permanent Disability Benefits
Workers' Compensation

1982-1992

88 Plan

Cardiovascular Health Program

Death Benefits

Line of Duty Disability

NFL Player Joint Replacement Benefit Plan
Retirement Benefits

Severance Pay®

Total and Permanent Disability Benefits
Workers' Compensation

1993-1997

88 Plan

Cardiovascular Health Program

Death Benefits

Line of Duty Disability

NFL Player Joint Replacement Benefit Plan
Retiree Medical®

Retirement Benefits

Second Career Savings Plan®

Severance Pay

Supplemental Disability Plan®

Total and Permanent Disability Benefits
Workers' Compensation

1998-2003

88 Plan

Annuity Program®

Cardiovascular Health Program

Death Benefits

Line of Duty Disability

NFL Player Joint Replacement Benefit Plan
Retiree Medical

Retirement Benefits

Second Career Savings Plan

Severance Pay

Supplemental Disability Plan

Total and Permanent Disability Benefits
Workers' Compensation

2004-Present

88 Plan
Annuity Program
Cardiovascular Health Program®
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If an Individual Played in the
NFL During the Following The Benefits Availableto Him Are:?
Period:

Death Benefits

Health Reimbursement Account Plan®
Line of Duty Disability

NFL Player Joint Replacement Benefit Plan®
Retiree Medical

Retirement Benefits

Second Career Savings Plan

Severance Pay

Supplemental Disability Plan

Total and Permanent Disability Benefits
Workers Compensation

Sour ce: Letter from Eugene Upshaw, Executive Director, NFL Players Association, to Reps. John
Conyers, Jr., Lamar S. Smith, Linda T. Sanchez, and Christopher B. Cannon, Nov. 5, 2007, p. 20.

a. A player hasto meet the eligibility criteriato receive a benefit.
b. The benefit was established during thistime period. If the benefit is retroactive, it appearsin the
list for previoustime period(s).

In some cases, it is possible that an individual made one or more decisionsthat,
ultimately, resulted in adverse consequences. For example, playersare, or have been,
able to choose when and how they receive certain benefit payments, but the
consequences of some choices can negatively affect theindividual’ sfinancia status.
Examples of such choices are the following:

e Prior tothe 1993 CBA, aplayer could chooseto begin receiving his
pension at age 45, which is 10 years earlier than the NFL’s normal
retirement age of 55. By electing to begin his pension 10 years
early, the “age-55 benefit is actuarially reduced by more than 50%
in this situation, since [the former player] will receive[his] pension
for ten more years.” This option is no longer available, except to
former players who played in at least one season prior to 1993.
Despite being warned about the consequences of opting for an early
pension, players continue to do 0.

o Someformer playerschosea* Socia Security Adjustment” form of
benefit, “in which the majority of their retirement benefit is paid
prior to age 62, with only a token benefit starting at age 62.”
Electing thisoption decreasesaplayer’ sretirement benefitswhen he

%2 NFL Players Association, “NFLPA White Paper,” pp. 22-23. As noted above, players
who took their NFL pension early “will be offered a new one-time opportunity” in 2008 to
apply for T& P disability benefits. (National Football League and NFL Players Association,
“NFL and NFL PlayersAssociation, “NFL and NFL Players Association Expand Disability
Benefits Program for Retired Players,” p. 1.)
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reaches age 62.°* “For example, instead of receiving $271 amonth
for life beginning at age 45, a player could use this ... option to
receive about $384 amonth from age 45 up to age 72, and only $50
amonth thereafter.”>>*

e Beginning with the 1977 CBA, aplayer was able to choose alump
sum “early payment benefit” (EPB), which was equal to 25% of his
pension, one year after retiring from the NFL. As a result, all
pension payments he would have received later were reduced by
25%.%%

The 1993 CBA eliminated all three of these optionsfor playerswho entered the NFL
in1993 or later. According to the plan counsel for the retirement plan, under federal
law, these options remain available to players who earned a credited season before
1993.°

In congressional testimony, the plan counsel showed, through the following
account of an unnamed former player’ s circumstances, how a seriesof decisionscan
adversely affect an individual’ s finances:

[He] complainsthat hisretirement benefit istoo small, but doesn’t mention that
he 1) chose to retire at age 45 with a 45% actuarial reduction, 2) elected the
social security option providing the lion’ s share of hispension up front, 3) knew
that he would only receive a token pension when he became 62, and 4) was
ordered by adivorce court to share his pension with his ex-wife.>’

As reported by a journalist, Leroy Kelly, aformer running back for the Cleveland
Browns, requested that his pension begin at age 45. Consequently, his $800 monthly
payment decreased to $112 when he began drawing Social Security payments.?®
Another former player, Joe Del amielleure, also chose to take his pension early.
Faced with afamily financial crisis, the former guard for the Cleveland Browns and
Buffalo Bills opted for an early pension, which resulted in a monthly payment of
$992; if he had waited until he reached age 55 (normal retirement age for players),
he would have received $2,200 per month.?*® These examples show that a player’s

253 |bid., p. 23.

%% .S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and
Administrative Law, “The National Football League’'s System for Compensating Retired
Players. An Uneven Playing Field?’ statement of Douglas W. Ell, unpublished hearing,
110" Cong., 1% sess., June 26, 2007, p. 6.

2% | hid,
2% |bid., p. 8.
257 |bid., p. 18.

28 Charles Chandler, “Ex-Players Say NFL Neglects Retirees; Hall of Famers: League,
Union Leader Fall Short in Providing Benefits,” Charlotte Observer, June 4, 2007.

9 |bid.
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decisions and personal circumstances (for example, getting a divorce) also might
affect the level of benefits that he receives.

What Is Known about Injuries and
Possible Long-Term Consequences?

Considering the frequency and extent of football injuries, the potential risk of
certain medical conditions (such as excessive weight, cardiovascular disease, and
sleep apned), and the possibility that injuries and medical conditions might have
long-term consequences, how much is known about these subjects? Specificaly,
what do the NFL and the NFLPA know; what are their sources of information; and
how do they use the information? The league and the players association have
conducted or sponsored, separately aswell asjointly, studies and articleson subjects
related to players’ health, and the NFL has several studies planned or in progress.®®
However, as demonstrated by the following examination of MTBI research,
contradictions among the findings of different studies contribute to the challenge of
understanding injuries, medical conditions, and their possible long-term
consequences.

The following four subsections present scholarly research on the long-term
effects of concussions, susceptibility to additional MTBI, and chronic traumatic
encephalopathy (CTE). It isbeyond the scope of thisreport to assess the merits and
drawbacks of scholarly articlesinthefield of neurology. Excerptsfrom articlesand
peer reviews of articlesareincluded to show the findings and the nature or extent of
disagreement among authors. Some disagreements may flow from methodol ogical
differences, such asthetype of survey instrument used (for example, telephone, mail,
or personal interview) or the method used to select study participants.

Severd of the articles included here were written by members of the NFL's
MTBI Committee. The other articles were written by professionalsin the field of
neurology or related fields who are not affiliated with the NFL or the NFLPA.
Members of the MTBI Committee have published 14 articles in the journa
Neurosurgery.®* Within each heading, articles are presented in the order in which
they were published. In Neurosurgery, peer reviewers comments on particular
articles are published following the articles, and excerpts from each peer reviewer’s
comments are included with the applicable article.

Studies on Possible Long-Term Effects of MTBI. Although members
of the MTBI Committee did not publish an article focused exclusively on the long-
term effects of concussions, they did address the issue in an article on
neuropsychological testing. In the sixth article of the 14-article series, committee
members suggested that multipleM TBIswoul d not permanently affect anindividual .
Pellman, et al., wrote the following:

%0 A |ist of these studies and articlesisfound in Appendix B.
%! These articles are included in Appendix B.
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The strong correlation between the results of clinical and neuropsychological
evaluations also provides supportive evidence for the position that there is no
evidence in this study of widespread permanent or cumulative effects of single
or multiple MTBIsin professional football players. In other words, the results
of this present study support the authors' previous work, which indicated that
there was no evidence of worsening injury or chronic cumulative effects of
multiple MTBIsin NFL players.??

NFL players did not demonstrate evidence of neurocognitive decline after
multiple (three or more) MTBIsor in those playersout 7+ days[from the date of
the concussion]. Thedatashow that MTBI inthispopulationischaracterized by
arapid return of neuropsoychological function in the days after injury.?®

A theme among peer reviewers commentswasthat thefinding— the evidence
does not support alink between single or multiple MTBIs and long-term effects —
was gquestionable. The following are excerpts from peer reviewers comments:

Inaddition, | do not believethat this study, with correl ation between clinical and
neuropsychological evaluation, proves that there are no widespread permanent
or cumulative effects of single or multiple MTBI in NFL players. | think that it
is premature to conclude that there are no long-term consequences of MTBI in
football while players are still active, for many reasons.?**

... theseresults should be interpreted with caution. Further follow-up of players
sustaining MTBI is needed to better determine the cumul ative effect of multiple
concussions.”®

The authors possess a remarkable data set. My strongest impression after
reading the article was that the data set was so important that it deserved
additional analysisand that agood placeto start would beto removethe outliers
and see the results.?®

It is specifically recommended that the statement that there are no widespread
permanent or cumulative effects of single or multiple MTBIs in professional
football players be softened somewhat.?’

%2 Elliot J. Pellman, et al., “Concussion in Professiona Football: Neuropsychological
Testing— Part 6,” Neurosurgery, vol. 55, no. 6, Dec. 2004, p. 1299.

23 |bid., p. 1290. Asquoted in anews article in the Wall Street Journal, Dr. Pellman said
that he has studied players who had multiple concussions and that “‘they had al returned
to normal. Does that mean there may or may not be problems 10 to 15 years from now? |
don’t know, but the early objective data say no.” Dr. Pellman says the NFL hasn’t studied
former players headlth because they are no longer employees and are geographically
scattered.” (Ellen E. Schultz, “ A Hobbled Star Battlesthe NFL,” p. A2.)

%4 Elliot J. Pellman, et al., “Concussion in Professional Football: Neuropsychological
Testing— Part 6,” see comments by Julian E. Bailes, p. 1304.

%5 |bid., see comments by Daniel F. Kelly, p. 1304.
%6 1bid., see comments by Joseph Bleiberg, p. 1304.
%7 1bid., see comments by Joseph C. Maroon, p. 1305.
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Given the methods and statistical design used, it is difficult to understand how
they can comment that ‘ The strong correl ation between theresultsof clinical and
neuropsychological evaluations also provides supportive evidence for the
position that there is no evidence in this study of widespread permanent or
cumul ative effects of single or multiple MTBIsin professional football players.’
They only studied the acute neuropsychological effects of single and repeat
concussion, and the data presented tell us nothing about potential ‘ permanent’
or long-term complications. The authors cannot assume that there could not be
chronic effects, especially since they have only looked at a brief window of
time.?®

A study carried out by physicians who are not affiliated with the NFL and led
by the research director of the Center for the Study of Retired Athletes (CSRA),
Kevin M. Guskiewicz, focused specifically on the long-term effects of concussions
in former NFL players. Asthe following excerpt shows, Gukiewicz, et a., reached
a different conclusion than did Pellman, et al., regarding possible long-term
consequences of MTBIs.

These data describe a significant association between recurrent concussion and
MCI, aswell aswith self-reported memory impairments confirmed by a spouse
or close relative. Retired professional football players with three or more
concussions were twice aslikely to be diagnosed with MCI asthose with one or
two previous concussions, and fivetimes morelikely than thosewith no previous
concussions. This trend continued with respect to self-reported significant
memory problems. Thesefindings suggest that the clinical features of dementia-
related syndromes ... may be initiated by repetitive cerebral concussions.”®®

Another result of the survey conducted by Guskiewicz, et a., involved the prevalence
of concussionsamong retired NFL players. Among former playerswho participated
in the study, 60.8% reported having had at least one concussion during their NFL
careers, and 24% reported sustaining three or more concussions.?”

Peer reviewers commentson Guskiewicz, et a ., noted, among other points, that
relying on self-reported information might affect the accuracy of the data collected.
Several peer reviewersal so commented on the value and possibleimplications of the
study.

Like all retrospective studies that rely upon self-reported medical histories and
health problems, this oneis subject to biasin the accuracy with which problems
were recalled and reported. Nevertheless, these results are of considerable
interest. Theauthorsmake appropriate recommendationsfor further prospective
studies....”"*

28 |bid., see comments by Kevin M. Guskiewicz, p. 1305.

29K evin M. Guskiewicz, et al., “ Associ ation Between Recurrent Concussion and Late-Life
Cognitive Impairment in Retired Professional Football Players,” Neurosurgery, vol. 57, no.
4, Oct. 2005, p. 723.

210 | bid., p. 721.
2 | bid., see comments by Alex B. Valadka, p. 725.
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Studies such as this have the potential to provide important information
[regarding the possibility of neurologic impairment surfacing after aplayer has
retired]. Unfortunately, this particular study is confounded by a critical design
flaw of relying onretired athletesto accurately recall eventsfrom decadesearlier
and relating those events to their current memory problems.?”

This study hasimportant and far-reaching implications. To my knowledge, this
is one of few studies to show a positive association between repetitive
concussion and long-term cognitive impairment and Alzheimer’ s disease.””

This is an interesting paper that poses an intriguing hypothesis regarding the
conseguences of recurrent concussion, not only to create short-term problems,
but also to accelerate the decline of cognitive function in later years. While
tantalizing, the findings are soft. The data are derived from a questionnaire
administered to agroup that may have substantial bias, especially considering the
recent reports and concerns expressed by physicians and the media.?™

Thisisan extremely valuabl e contribution. Most concussion studiesfocusonthe
days and weeks following the injury with the implicit assumption that recovery
to preinjury levels is the end of the issue. The present paper provides strong
suggestion that some residua of a concussion may not become manifest until
decades after theinjury.... The authors are to be commended for clearly stating
the limitations of their retrospective self-report experimental design. However,
the “gold-standard” methodology would require a multi-decade prospective
study.?”®

Thisisan important paper on the relationship between cerebral concussion and
subsequent cognitive impairment in retired professional football players. Its
major flaw, as the authors acknowledge, is that the history of previous
concussion was based on the players “retrospective recall of injury events.”
Nonetheless, their datastrongly suggeststhereisacumulative del eterious effect
of repeated concussion on later cognitive function.?”

The present study does not dispel uncertainties regarding the relationship
between repeated concussions and subsequent onset of brain disorders, most
importantly Alzheimer’s disease.... Society must provide the author with the
necessary funds and incentive to do the study correctly based on professionally
obtained prospective data.?”’

A second article by Guskiewicz, et a., examined another possible long-term
consequence of concussions, specifically apossible connection between MTBIsand
depression in former NFL players. The authors wrote,

22 |bid., see comments by Donald Marion, p. 725.

23 | bid., see comments by M.R. Ross Bullock, p. 725.
2% | bid., see comments by Arthur L. Day, p. 726.

275 1bid., see comments by Joseph Bleiberg.

276 1bid., see comments by Daniel F. Kelly, p. 726.

2" 1bid., see comments by Charles H. Tator, p. 726.
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The findings from our study of retired professional football players support the
notion that lifetime preval ence of depression and feelings commonly associated
with adepressed stateincreases asafunction of previoushead injury exposure....
Our observed threefold prevalence ratio for retired players with three or more
concussions is daunting, given that depression is typically characterized by
sadness, loss of interest in activities, decreased energy, and loss of confidence
and self-esteem. These findings call into question how effectively retired
professional football playerswith ahistory of three or more concussionsareable
to meet the mental and physical demands of life after playing professional
football. Furthermore, our findings suggest that a single concussion does not
providethe risk for subsequent depression, and they provide an extension to the
findings on the cumulativerisk of repeat concussion demonstrated in collegiate
football players. In combination, these suggest that football players with three
or more concussions are at a threefold risk for sustaining future concussions,
with a subsequent threefold risk of being diagnosed with clinical depression
compared with those with limited or no prior history.?”®

Guskiewicz, et a., then explain the impact that depresson may have on an
individual, noting that “[d]epression can affect one’s ability to function in multiple
realms, including interpersonal relationships, productivity at work, and self-care. In
older adults, depression is associated with significantly higher health care costs and
significant risk of functional decline. #°

Additional findings reported by Guskiewicz, et a., in this article suggest that
certain players, because of a combination of injuries and circumstances, may
experience arange of problems during retirement. The following excerpt describes
these circumstances and problems:

Our findings also suggest that, in general, retired professional football players
who haveahistory of concussion and depressive episodesreport greater physical
limitations that interfere with their ability to perform daily physical activities
compared with those without depression. The SF-36 [ Short Form 36] resultsfor
mental and physical functioning reveal that thosewith ahistory of depression are
more likely to be restricted by muscle and joint pain, feel helpless, have
difficulty sleeping, and, in general feel as though their health is declining.?®
Individuals with a history of depression also reported more acohol-related
problems and were more likely to be separated or divorced.” %%

Thejourna inwhichthisarticle appeared did not publish any peer review comments
on thisarticle.

218 Kevin M. Guskiewicz, et al., “ Recurrent Concussion and Risk of Depression in Retired
Professional Football Players,” Medicine and Science in Sports and Exercise, June 2007,
p. 906.

279 |bid., pp. 907-908.

20 Thetitle of the SF-36 is“ Short Form 36 M easurement Model for Functional Assessment
of Health and Well-Being,” and it “ assesses health status and estimates how well aretired
athlete functions with activities of daily living.” (Kevin M. Guskiewicz, et al., “ Recurrent
Concussion and Risk of Depression in Retired Professional Football Players,” p. 904.)

281 |pid., p. 906.
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Susceptibility to an Additional MTBI. A study of 2,905 football players,
which was aso led by Kevin Guskiewicz, explored the possibility that a player who
has suffered one or more concussions is more likely to sustain an additional
concussion than an individual who has not had any concussions. In a published
article, Guskiewicz, et a., reported that a player who has sustained aconcussion, and,
in particular, a player who has sustained three or more concussions, has a greater
probability of having another concussion than a player who has not had three
concussions. The authors wrote,

Players reporting a history of 3 or more previous concussionswere 3.0 ... times
more likely to have an incident concussion than players with no concussion
history.... Our study suggeststhat playerswith ahistory of previousconcussions
are more likely to have future concussive injuries than those with no history; 1
in 15 players with a concussion may have additional concussions in the same
playing season; and previous concussions may be associated with slower
recovery of neurological function.... These results illustrate that a history of
previous concussions may be associated with an increased risk of future
concussive injuries and that these previous concussion may be associated with
dower recovery of neurological function following subsequent concussions.
Within a given season, there may be a 7- to 10-day window of increased
susceptibility for recurrent concussiveinjury, but thisfinding should be further
studied in alarger sample of athletes with recurrent in-season concussions.?®?

This article was not published in Neurosurgery; hence, there are no comments by
peer reviewers.

Inan articleon return-to-play considerations, which are used to determinewhen
it is acceptable, from a medical perspective, for a player who has sustained a
concussion to return to practice or to a game, Pellman, et al., suggest that a player
who has sustained an MTBI does not have a greater risk of sustaining another
concussion than a player who has no history of concussions.

Playerswho are concussed and return to the same game have fewer initial signs
and symptoms than those removed from play. Return to play does not involve
asignificant risk of asecond injury either in the same game or during the season.
The current decision-making of NFL team physicians seems appropriate for
returnto the gameafter aconcussion, when the player has become asymptomatic
and does not have memory or cognitive problems.?

The NFL experience thus suggests that players who become asymptomatic with
normal examinations at any time after injury, while the gameisstill in progress,
have been and can continue to be safely returned to play on that day. This
indicates that the ‘15-minutes rule’ in the current guidelines may be too
conservative for the NFL. Many of the currently accepted guidelines also
indicate that any player who experiences loss of consciousness with MTBI

22K evinM. Guskiewicz, et al., “ Cumul ative Effects Associated with Recurrent Concussion
in Collegiate Football Players,” Journal of the American Medical Assaciation, vol. 290, no.
19, Nov. 19, 2003, pp. 2549 and 2554.

23 Elliot J. Pellman, et al., “ Concussion in Professional Football: Players Returning to the
Same Game — Part 7,” Neurosurgery, vol. 56, no. 1, Jan. 2005, p. 79.
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should not be allowed to return to play that day.... Although the numberswere
small, there were a few players in this study who had recorded loss of
consciousness as aresult of MTBI and later returned to play in the same game.
There was no evidence of any adverse effect of thisaction. These data suggest
that these players were at no increased risk of repeat MTBI or prolonged
postconcussion syndrome compared with other players.?®*

The peer reviewers comments on Pellman, et al., are as follows:

A study of this magnitude has some inherent limitations, as the authors
acknowledge. However, thisis an interesting analysisthat demonstrates that, at
least in the acute phase and during their active playing years, these athletes seem
to perform well with arisk for intracranial hemorrhage or alater high incidence
of recurrent concussion or postconcussion symptoms.?*

The conclusions cited in this article are supported by the data presented....
Multiple studies in the past several years have indicated that the incidence of
concussion cited by the athlete questioned after the season is over ismany times
higher, four to seven times, than that currently reported by the team medical
personnel. That most athletes do play through most minor concussions is
supported by these studies.?*®

The present study evaluated the safety of returning concussed professional
football players to the same game immediately or after a period of rest.... As
would be predicted, players who returned to the same game have significantly
lower incidences of cognitive and memory problemsthan players removed from
play or hospitalized .... Thisarticle essentially confirmsthat the practice by team
physiciansandtrainersinthe NFL of not allowing symptomatic or neurologically
abnormal athletes to return to play in the same game is a safe practice.®’

Return-to-play decisions regarding athletes who sustain concussion can be
difficult for the sports medicine team. Pellman et al., in Part 7, describe signs,
symptoms, and management of NFL players who sustained concussions and
returned to the same game during the 6-year period. The authors of this study
conclude that the results of this NFL study differ from previous articles and did
not reveal the same return-to-play concerns.?®

Chronic Traumatic Encephalopathy (CTE). Chronic traumatic
encephalopathy which is aso known as dementia pugilistica and is a long-term
problem associated with traumatic braininjury, “ primarily affectscareer boxers. The
most common symptoms of the condition are dementiaand parksonism [apparently,
areferenceto Parkinson’ s Disease] caused by repetitive blowsto thehead over along

24 |pid., p. 88.

%5 |bid., see comments by Julian E. Bailes, p. 90.
%6 bid., see comments by Robert C. Cantu, p. 91.
%7 1bid., see comments by Joseph C. Maroon, p. 91.
288 |bid., see comments by Russ Romano, p. 91.
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period of time. Symptoms begin anywhere between 6 and 40 years after the start of
aboxing career, with an average onset of about 16 years.”**°

In2002, Dr. Bennet |. Omalu, aneuropathol ogist and aforensic pathol ogist with
the Office of the Medical Examiner, Allegheny County, PA, performed the autopsy
of Mike Webster, aformer player for the Pittsburgh Steelers, and found signsof CTE
in Webster’s brain.?® Writing in an article that was published in Neurosurgery in
July 2005, Omalu, et al. described what was found during the autopsy and suggested
that additional research was warranted:

... the results of the autopsy of aretired professional football player ... revealed
neuropathological changes consistent with long-termrepetitive concussivebrain
injury.?* This case draws attention to the need for further studiesin the cohort
of retired National Football League players to elucidate the neuropathological
sequelae of repeated mild traumatic brain injury in professional football....
Autopsy confirmed the presence of coronary atherosclerotic diseasewith dilated
cardiomyopathy.... Chronic traumatic encephal opathy wasevident.... Thiscase
highlightspotential long-term neurodegenerative outcomesinretired professional

289 National Institutes of Health, National Intitute of Neurological Disorders and Stroke,
“Traumatic Brain Injury: Hope Through Research,” availableat [ http://www.ninds.nih.gov/
disorders/tbi/detail _thi.htm].

20 Dr. Omalu studied the brains of four former NFL players after they died : Terry Long,
Justin Strzelczyk, Andre Waters, and Mike Webster. Dr. Omalu “found [the brains of the
four players] to have had a condition similar to that generally found only in boxers with
dementia or people in their 80s.... a condition evidenced by neurofibrillary tangles in the
brain’s cortex, which can cause memory loss, depression and eventually Alzheimer’s
disease-like dementia” (Alan Schwarz, “Lineman, Dead at 36, Shed Light on Brain
Injuries,” New York Times, Jun 15, 2007, p. C14.) Terry Long, aformer lineman for the
Pittsburgh Steelers, committed suicide, in Jan. 2006, at age 45 (“Ex-Steeler Long Drank
Antifreeze to Commit Suicide,” Espn.com, Jan. 26, 2006, available at
[ http://sports.espn.go.com/espn/print?id=2307003& type=story].) Justin Strzelczyk, who
also had played for the Steelers, as an offensive lineman, was killed, at age 36, in acar
crash. (Schwarz, “Lineman, Dead at 36, Shed Light on Brain Injuries,” p. C18.) Following
his retirement from the NFL, Strzelczyk “spiraled downward ... enduring a divorce and
dabbling with steroid-like substance, and soon before his death complained of depression
and hearing voices from what he called ‘the evil ones.” He was experiencing an apparent
breakdown the morning of Sept. 30, 2004, when, during a40-mile high-speed police chase
in central New Y ork, his pickup truck collided with atractor-trailer and exploded, killing
himinstantly.” (Ibid.) Andre Waters, aformer defensive back for the Philadel phia Eagles,
committed suicide at age 44 in Nov. 2006. (Ibid.) Mike Webster died at age 50, in Sept.
2002, of heart failure. (Greg Garber, “A Tormented Soul,” Espn.com, Jan. 24, 2005,
available at [http://sports.espn.go.com/nfl/news/story 7 d=1972285] .)

#1 Although adiagnosis of CTE is complicated, the following rudimentary description of
the process and effect may be useful: “When slides were made of the [brain] matter [from
Mike Webster], then magnified 200 times, the telltale red flecks of abnormal protein
appeared. Theproteinsappear whenthebrainishit, [Dr. Bennet] Omalu said, but disappear
asthe healthy brain cells devour them, leading to recovery. Y et when the brain sufferstoo
many blows, the brain cells can’t keep up with the protein and eventually give up and die,
leaving just thered flecks.” (Les Carpenter, “‘Brain Chaser’ Tackles Effects of NFL Hits,”
Washington Post, Apr. 25, 2007, p. E4.)
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National Football League players subjected to repeated mild traumatic brain
injury. The prevalence and pathoetiological mechanisms of these possible
adverse long-term outcomes and their relation to duration of years of playing
football have not been sufficiently studied. We recommend comprehensive
clinical and forensic approaches to understand and further elucidate this
emergent professiona sports hazard.*?

Although Omalu, et al., indicate that CTE was evident in Webster’ sbrain, they also
note that further studies are needed. It appears that this was the first article to
examine the possibility that professional football players could sustain damage
sufficient to cause CTE.

In responseto this article, several members of the MTBI Committee submitted
aletter in May 2006 to Neurosurgery critiquing Omalu, et al., and suggesting that
thelir article should be retracted or revised. An excerpt from Casson, et a., follows:

[We] disagree with the assertion that Omalu et al.’s ... recent article actually
reports a case of ‘chronic traumatic encephalopathy in a National Football
League (NFL) player.” We base our opinion on two serious flawsin Omalu et
a.'s article, namely a serious misinterpretation of their neuropathological
findings in relation to the tetrad characteristics of chronic traumatic
encephal opathy and afailureto provide an adequate clinical history.... We have
demonstrated that Omalu et al.’s ... case does not meet the clinica or
neuropathological criteriaof chronic traumatic encephal opathy. We, therefore,
urge the authors to retract their paper or sufficiently revise it and itstitle after
more detailed investigation of this case.®®

Omalu, et al., replied to the Casson, et al., letter and others in the field of
neurology also commented on the article and the Casson et al. letter. Intheir reply,
Omalu, et a., explained why they would not withdraw their article and concluded by
encouraging the NFL to study the long-term consequences of MTBI. In concluding
their letter, Omalu, et a., wrote,

In fact, our case is important primarily because it indicates that there may be
brain damagein NFL playersthat is currently under-reported, because of alack
of long-term clinical follow-up focused on evaluating such a condition. We
suggest that the NFL begin examining thelong-term effects of braininjury inits
former players. We would be happy to collaborate with the Mild Traumatic
Brain Injury Committeeand the NFL in devel oping and implementing an optimal
research program that will address these newly emerging issues.?*

22 Bennet 1. Omalu, et al., “Chronic Traumatic Encephalopathy in a National Football
League Player,” Neurosurgery, val. 57, no. 1, July 2005, p. 128.

2 Jra R. Casson, Elliot J. Pellman, and David C. Viano, “Chronic Traumatic
Encephal opathy inaNational Football LeaguePlayer,” correspondence, Neurosurgery, vol.
58, no. 5, May 2006, p. E1003.

2% Bennet 1. Omalu, et al., “Chronic Traumatic Encephalopathy in a National Football
League Player,” correspondence, Neurosurgery, vol. 58, no. 5, May 2006, p. E1003.
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The following excerpts from others' |etters are provided to show the range of
comments offered by others who addressed Omalu, et a.’s, July 2005 article and
Casson, et al.’s, May 2006 correspondence. Although one correspondent supported
retraction of theOmalu, et a ., article; othersnotethearticle’ slimitations but suggest
that it has value.

... | agreethat retraction or amajor revision by the authors is warranted.?*®

They [Casson, et al.] do not dispute his [Omalu, et al.] findings, they simply
dispute the name Omalu et a. have given to those findings.... Insummary, | see
the Casson et al. letter as raising severa valid points regarding the intrinsic
limitations of the case material used in Omalu et al.’ s study. However, because
theselimitationswere noted by Omalu et al. in the published version, | do not see
the point of publishing aletter reiterating them.?*

[Casson, et d.,] should be thanked for compiling this detailed historical review
of our understanding of the neuropathology of chronic braininjury.... Omalu et
al.’s report may serve to stimulate interest in the area of neurodegenerative
histological findings in athletes. However, the bar has clearly been raised.
Future studies will need to use standardized or widely accepted histological
criteriain addition to firm and accurate medical histories.”’

Casson et al., conveniently omitted the obvious contribution of this[Omalu, et
al.] study. Namely, thisisaseminal study inthefield.... Casson et al.’s letter
seems to have exceeded protocol for scientifically providing an additional
opinion for a published story. Specifically, they took an extreme stand in
actually urging the authorsto retract the article.... Articlesshould be considered
for retractionif they contain fabricated data, contamination of data, or allegation
of misconduct. It is my opinion that there is no justification for retracting this
article.?®

As members of the Mild Traumatic Brain Injury Committee of the NFL, and
clinician-scientiststhat are clearly devoted to the investigation of sports-related
concussion, Drs. Casson, Pellman, and Viano should welcome the contribution
from Omalu et al. and consider the findings of that report highly relevant to their
own research, rather than recommending retraction of the article. The need to
obtain moredetail sregarding premorbid neuropsychol ogical deficitsand specific
episodes of concussionisclearly recognized and stated by Omalu et al. ... intheir

25 Daniel F. Kelly, “Chronic Traumatic Encephalopathy in a National Football League
Player,” correspondence, Neurosurgery, vol. 58, no. 5, May 2006, p. E1003.

2% Joseph Bleiberg, “ Chronic Traumatic Encephalopathy in a National Football League
Player,” correspondence, Neurosurgery, vol. 58, no. 5, May 2006, p. E1003.

27 Alex B. Valadka, “Chronic Traumatic Encephalopathy in a National Football League
Player,” correspondence, Neurosurgery, vol. 58, no. 5, May 2006, p. E1003.

2% K enneth C. Kutner, “Chronic Traumatic Encephal opathy in aNational Football League
Player,” correspondence, Neurosurgery, vol. 58, no. 5, May 2006, p. E1003.
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paper, but the histopathol ogical findingsareclearly described and consistent with
aprevious history of brain injury.?®

In November 2006, Omalu, et a., presented the results of an examination of the
brain of another retired NFL player. The autopsy confirmed that thisindividual had
CTE, but it also discovered “neuropathological featuresthat differ from those of the
first reported case.”*® The reasons for the differences were not clear, and, again,
Omalu called for further studies “to identify and define the neuropathological
cascades of chronic traumatic encephal opathy in football players, which may form
the basis for prophylaxis and therapeutics.”* Excerpts from peer reviewers
comments are as follow:

This is an interesting study linking the chronic head trauma in professional
football players with chronic traumatic encephalopathy. There is a temporal
association of the symptoms with the patient’ sfootball career. Also, it does not
prove that head injury from playing football was the sole cause of this patient’s
disease; the association isintriguing and isimportant to report.3®

With such multifactorial and incomplete history, | think it is extremely
speculative to suggest that his [former player] psychosocia behavior and
neuropathological findings are attributable to football-induced traumatic
encephal opathy, especially because he demonstrated no residual evidence of a
post concussion syndrome after his one documented cerebral concussion, after
which he returned to full football participation for several years. Nevertheless,
athough more than daunting, to perform postmortem neuropathological
examinations on all NFL Hall of Fame inductees would be of interest.>®

Following ontheir initial casereport, thisautopsy study isof interest and further
rai sesthe question of the possibility of chronic or cumulative effects of multiple,
subclinical concussions resulting in neurodegenerative changes....
Notwithstanding the absence of documentation of multiple clinical concussive
episodes, this case nonethel ess stimulates the discussion of whether or not, ina
small number of players, such football exposure can cause a widespread
neurodegenerative process with ultimate clinical manifestations.>*

This article adds to the increasing literature regarding cognitive deficits
associated with low-grade repetitive head injury. Although, as acase report, no

29 Donald W. Marion, “Chronic Traumatic Encephal opathy in aNational Football League
Player,” correspondence, Neurosurgery, vol. 58, no. 5, May 2006, p. E1003.

30 Bennet 1. Omalu, et al., “Chronic Traumatic Encephalopathy in a National Football
League Player: Part I1,” Neurosurgery, vol. 59, no. 5, Nov. 2006, p. 1086.

1 1bid.

%2 1bid., see comments by Kenneth Aldape, p. 1092.
%3 |bid., see comments by Joseph C. Maroon, p. 1092.
3% | bid., see comments by Julian E. Bailes, p. 1093.
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definitive statements can be made, it isimportant to have such cases presented
and discussed.*

The authors compare and contrast this case with a previous case report. The
relationship of the onset of his depressive disorder after his history of
participation infootball ispurely temporal. Thisisadifficult relationship, given
a potential history of antisocial behavior before his retirement. It becomes
additionally more complex given a history of steroid use.**®

In the August 2007 issue of Neurosurgery, Robert C. Cantu offered his
comments on the CTE issue.*®”  Excerpts from his comments follow:

TheNFL’sown publicationsin thisjournal [ Neurosurgery] on concussionsstate
that they had seen no cases of CTE inthe NFL.... That finding isnot asurprise
asthe NFL study included only active playersin their 20s and 30s during a short
6-year window from 1996 to 2001.

It was Corselliswho also reported CTE not only in boxers but other sportswith
a high risk of head injury, including those in which head injury occurred in
declining frequency; among these were jockeys (especially steeplechasers),
professional wrestlers, parachutists, and even a case of battered wife syndrome.
With this history, it is no surprise to have cases from NFL football.>*®

%5 |bid., see comments by Colin Smith, p. 1093.
3% bid., see comments by Min Park, Andy Nguyen, and Michael L. Levy, p. 1093.

37 A critique by Cantu of the NFL’s research on MTBI might provide some insight into
why other, though not all, professionalsin the field of neurology raise questions about the
articles published by the MTBI Committee. Cantu wrote: “ Other significant limitations of
theNFL studiesincludethefollowing: 1) History of concussion: previousconcussionseither
inthe NFL intheyearsbeforethe study began or during their playing careersin high school,
college, or other levels of football were not included. 2) The population of NFL players
changesfromyear to year: new playersenter theleague, older playersleavetheleague, and
we do not know the number of playerswho constituted the 1996 population who are still in
the league in subsequent years. 3) There was difficulty collecting data on loss of
consciousness; the initial data collection sheet did not ask for data regarding loss of
consciousness. 4) Thiswasamultisite study with numerous different examiners; therewas
no uniform method of evaluation of concussion in this study. 5) Return to play data were
collected on players with initial and repeat concussions: there are many other factors that
go into the decision of whether or not the player should return to play, including the
importance of the player to the team; theimportance of the upcoming gameto theteam; and
pressurefrom owners, players, and their families, coaches, agents, and mediamay certainly
influence the final decision on when the player returns to play. 6) The results apply to
mainly NFL-level players: extrapolation to younger players has not been demonstrated.”
(Robert C. Cantu, “Chronic Traumatic Encephal opathy in the National Football League,”
Neurosurgery, vol. 61, no. 2, Aug. 2007, pp. 223-224.) Also seetext at footnote 329.

38 |bid., p. 224. “Corsellis’ in this quotation refers to one or both of these articles: J.A.
Corsellis, C.J. Bruton CJ, and D. Freeman-Browne, “The Aftermath of Boxing,”
Psychological Medicine, val 3, 1973, pp. 270-303; and J.A. Corséllis, “Brain Damage in
Sport,” Lancet, 1, 1976, pp. 401-402.
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... | have personally examined and spoken with a number of retired NFL players
with postconcussion/CTE symptoms. Only animmediate prospective study will
determine the true incidence of this problem. Although this study could be
funded by the NFL charities, the NFL should refrain from introducing potential
biaswith regard to the team of neurosurgeons, neurologists, neuropsychiatrists,
and neuropathol ogists with athletic head injury expertise chosen to carry out the
study.>®

Finaly, it is clear that not all players with long concussion histories have met
premature and horrific endsto their lives. However, asthelist of NFL players
retired as a result of post-concussion symptoms (e.g., Harry Carson, Al Toon,
Merril Hoge, Troy Aikman, Steve Y oung, Ted Johnson, Wayne Chrebet) grows
and as the number of documented CTE cases increases, | believe the time for
independent study of the problem as well as NFL recognition that there is a
problem is now 3%

NFL’s Approach to MTBI. Itisunclear whether the NFL has, or hashad, a
league-wide policy on MTBI that teams — including medical staff, coaches, and
players — are required to follow. A news article from fall 2006 stated: “The NFL
allows each team to manage concussions as it seesfit. When aplayer isinjured, the
team doctor, sometimeswith input from trainersand specialists, decideswhen hecan
return to the field.”3'* In 2007, following league meetings in March and May, the
NFL undertook several initiativesinvolving the management of MTBI, which are as
follow:3*

Held a medical and scientific conference (known popularly as the
“concussion summit™) on concussionsin June. Physiciansand head
trainers from every team, and active players and NFLPA medical
representatives attended. Doctors and scientists from the NFL and
from outside the league gave presentations.

o Prepared apamphlet for playersand their familiesthat, among other
things, describes the symptoms of a concussion.

o Established ahotline to be used for reporting confidentially when a
player isbeing forced to practice or play despite medical advicethat
says he should not play.

o Worked with the NFLPA’s medical advisors, prepared a summary
of key factors to be used by team doctors and athletic trainers in

399 1bid.
310 1bid.
31 K eating, “ Doctor Yes.”

312 “Goodell Orders Teamsto Concussion Meeting,” NFL News, May 2, 2007, available at
[http://www.nfl.com/news/story/10162742]; Letter from Roger Goodell, Commissioner,
National Football League, to Chief Executives, Club Presidents, General Managers, Head
Coaches, Team Physicians, and Head Athletic Trainers, “Materials re Management of
Concussions,” memorandum, Aug. 10, 2007, p. 1.
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determiningwhenitissafefor aplayer to practice, or to returnto the
same game in which the concussion occurred.

o Expanded the use of neuropsychological testing so that, before the
beginning of the 2007 season, all NFL players underwent testing.

o Directed that players removed from a game due to a concussion be
re-tested.

e Continued to enforce safety rules involving the use and proper
wearing of helmets. And,

e Continued to research concussionswith “aparticular focus on long-
term effects” and expanded the membership of its MTBI
Committee.3"

The concussion summit included presentations by members of the MTBI
Committee and presentations by at least two neurologists who either have written
articles that conflict with articles published by MTBI Committee members or have
critiqued the committee’ s research.

The establishment of ahotline hasthe potential toaid a player whois pressured
to play after sustaining a concussion or who observes that a teammate is being
pressured to play. It is appropriate to expect a player to take responsibility for his
health, and team personnel may use the hotline, too. However, considering the
financial incentives (as discussed above) that might convince someone to play with
aconcussion, some may inquire why owners, coaches, medical staff, and other team
personnel are not prohibited from implicitly or explicitly pressuring a player to
practice, or to play in agame, whenitis not medically advisableto do so. Asquoted
in a news article, a former tight end for the New Orleans Saints, Ernie Conwell,
addresses this problem and offers a cautionary note that “stiffer guidelines” might
have an unintended effect:

There's aready kind of a counterculture in the N.F.L. of self-treating, of not
letting trainers and doctors know when something's wrong with you .... My
biggest concern [about stiffer guidelines on how to deal with players who may
have suffered concussions] is that we'll push players away .... Guys will say
‘Hey man, be careful, you don't want to say anything about getting dinged
because they might rip you out of the game, or you might be labeled as a guy
with a soft head.®

33 |etter from Roger Goodell, Commissioner, National Football League, and Eugene
Upshaw, Executive Director, NFL Players Association, to NFL players, Aug. 2007, pp. 1-2;
National Football League, “NFL Outlinesfor Players Steps Takento AddressConcussions,”
news release, Aug. 14, 2007, pp. 1-2.

314 Alan Schwarz, “ Player Silenceon ConcussionsMay Block N.F.L. Guidelines,” New York
Times, June 20, 2007, available at [http://www.nytimes.com/2007/06/20/sports/
football/20concussions.html].
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The case of former New Y ork Jetswidereceiver Wayne Chrebet, asreported by
the New York Times, shows how he viewed the decision to play, after having had six
concussions diagnosed during his 11-year NFL career.

“If they took it [the decision to play] out of my hands, there was nothing | could

do about it,” Chrebet said. “I'd have to do what they said.” On the other hand,
if he were not permitted to come back, there might not have been a Wayne
Chrebet with the Jets. He was an undersized receiver from Hofstra, an obscure
college by N.F.L. standards, who felt he did not have the luxury to miss agame.
“Especially players who were in my situation, you can’t afford to take a play
off,” he said. Chrebet cited the story of Wally Pipp, who was replaced in the
Yankees' starting lineup by Lou Gehrig and never regained his spot. In the
N.F.L., nonguaranteed contracts add to the normal competitiveness and
insecurity. “Y outakeone play off, and somebody takesyour spot,” Chrebet said.
“They make aplay, [and] it [your career] could be over.3*®

The last item in the list of NFL initiatives above mentions additional MTBI
research that is planned or ongoing; a list of these studies is in Appendix B.
Additionally, NFL Charities has awarded, during 2003-2007, grants for research
involving, among other things, concussions, MTBI, and related topics. Table 17
includes alist of these grants.

Table 17. Recipients of NFL Charities Grants for MTBI and
Related Research, 2003-2007

— Amounts and Description of Research or Title of
IRETULE Y earsof Grants’ Study
Biokinetics and — $189,914 — “MTBI Advanced Concussion
Associates, Ltd.2 2005 Research Study”
— $175,900 — “Concussion studies’
2006
— $105,000 — “MTBI Advanced Concussion
2006 Research Study”
— $111,413 — “MTBI Advanced Concussion
2007 Research Study”
Institute for Injury | — $155,000 — “Concussion-Comparing Injuriesin
Research® 2005 the NFL Animal Model with those from
an Established Head Injury Model by
Marmarou.”
— $75,000 — “Concussions-Studying Protein
2007 Depositsin the Brain After Concussions’
Mark R. Lovell — $7,500 “NFL Pilot Study Neuropsychological
2007 Testing”

315 Rhoden, “A Jet Who Led With His Head, and His Heart.”
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— Amounts and Description of Research or Title of
IRETULE Yearsof Grants’ Study
University of — $59,000 “ Assessment of brain blood flow
Maryland- 2003 following concussion.”
Baltimore
Wayne State — $200,000 — “Concussion studies’
University Sports 2003
L ab*
— $180,000 — “Concussion studies’
2004
— $45,000 — “Mouth guards-Devel opment of a
2005 Mandible and Teeth for the Hybrid 1

Dummy Head to Test the Influence of
Mouth guards on Risk of Concussions”

— $170,000 — “Helmet and Mouth Guard-
2006 Concussion Studies’

— $25,000 — “Mouth guard and Helmet Testing”
2007

— $352,887 — “Helmet Impact Study”
2007

Sour ce: Letter from Roger Goodell, Commissioner, National Football League, to Reps. John Conyers,
Jr., and Lamar S. Smith, Nov. 2, 2007, attachment 8.

a. Biokinetics and Associates, Ltd., is a Canadian firm that, according to its mission statement,
“provides engineered solutions to human impact protection for sports, transportation and
defence/law enforcement applications.” (Biokinetics, “Mission,” available at
[http://www.biokinetics. com/profile_index.html].)

b. Amounts have been rounded to the nearest dollar.

c. David Viano, who is co-chair of the MTBI Committee, is the president of the Institute for Injury
Prevention. (David C. Viano, “Résumé,” provided by the House Committee on the Judiciary to
the author on Nov. 6, 2007, p. 5.)

d. Apparently, the full name of this organization is Sports Injury Biomechanics Lab. David Viano,
who isco-chair of the MTBI Committee, isthe director of the Sports Injury Biomechanics Lab.
(Wayne State University, “Sports Injury Biomechanics Lab,” available at
[http://ttb.eng.wayne.edu/]; Viano, “Résumé,” p. 1.)

Asreported by ESPN.com, the NFL hastaken, or plansto take, some additional
steps regarding its MTBI Committee. Reportedly, the commissioner has told the
MTBI Committee “to involve new researchers in its work,” and a member of the
committee said: “We're going to reach out to other people, to all the expertsin
MTBI, and try to have an open, meaningful scientific dialogue.”*!® Thom Mayer, the
NFLPA’s medical advisor, reportedly said: “We [apparently, thisis areference to
the NFLPA] expect to have a seat at the table for virtually anything that occursfrom

%16 Peter Keating, “NFL Retools Approach to Concussion Research,” ESPN.com, Apr. 20,
2007, available at [http://sports.espn.go.com/nfl/news/story 7 d=2844041].
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this point forward.”*"" Additionally, the MTBI committee reportedly has subjected
its research findings “to a new round of statistical analysis....” and has asked team
doctorsand consultantsto provide “ hundreds of neuropsychological tests conducted
on NFL players’ that apparently had not been included in studies on the effects of
concussions.®*®

The “NFL Player Concussion Pamphlet” identifies and describes the most
common symptoms of concussions and also addresses, in question and answer
format, a number of concussion-related subjects. Two of these questions and the
NFL’s responses are as follow:

Am| atrisk for further injury if | have had aconcussion? Current research with
professional athletes has shown that you should not be at greater risk of further
injury once you receive proper medical care for a concussion and are free of
symptoms.

If I have had more than one concussion, am | at increased risk for another injury?
Current research with profession athletes has not shown that having more than
one or two concussions leads to permanent problems if each injury is managed
properly. It isimportant to understand that there is no magic number for how
many concussionsistoo many. Research iscurrently underway to determineif
there are any long-term effects of concussion in NFL athletes.*

These responses apparently rely exclusively on the MTBI Committee' s studies, for
no mention is made of other research that addresses the possible long-term
consequences of sustaining one or more concussions (this research is presented
above). Thefollowing commentsby researcher Kevin Guskiewicz and Greg Aiello,
senior vice president of media relations for the NFL, as reported in the New York
Times, capture the different perspectives:

[Kevin Guskiewicz] noted that “Thefirst half of their statement isfalse.... And
the second part, if they’ re managed properly? What does that mean? They're
just trying to raise ambiguity when the science is becoming more and more
clear.” Greg Aidlo, NFL spokesman, responded in a statement: “We certainly
respect the work that Dr. Guskiewicz and others have done on this subject and
look forward to continuing to work with him. Our medical advisers, including
neurosurgeons and neurologists, do not fully share hisview of the science. We
are conducting research on long-term effects of concussions that we hope will
clarify thisimportant issue.” **°

317 1 bid.
318 | bid.

319 National Football League, “NFL Player Concussion Pamphlet,” n.d. (Considering the
contextinwhich areproduction of pamphlet material wasreceived, thepamphlet most likely
was produced in 2007.)

30 Schwarz, “For Jets, Silence on Concussions Signals Unease,” p. A20.
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Another development in 2007 was that the MTBI Committee reaffirmed the
following summary of return-to-play considerations for players who sustain
CONCUSSIONS:

Team physicians and athletic trainers should continue to exercise their clinical
judgment and expertisein thetreatment of each player who sustainsaconcussion
and to avail themselves of additional expert consultation when clinically
indicated. Weencourageteam physiciansand athletictrainersto continueto take
a conservative approach to treating concussion.

Team physicians and athletic trainers should continue to take the time to obtain
athorough history, includinginquiring specifically about the common symptoms
of concussion, and to conduct a thorough neurological examination, including
mental status testing at rest and post-exertional testing, before making return to
play decisionsin agame or practice.

Theessential criteriafor consideration of return to play remain unchanged. The
player should be completely asymptomatic and have a normal neurologic
examination, including mental statustesting at rest and post-exertional testing,
before being considered for return to play.

Team physiciansand athl etic trainersshoul d continueto takeinto account certain
symptoms and signs that have been associated with a delayed recovery when
making return to play decisions. These include confusion, problems with
immediate recall, disorientation to time, place and person, anterograde and
retrograde amnesia, fatigue, blurred vision and presence of three or more signs
and symptoms of concussion.

If theteam medical staff determinesaplayer was unconscious, the player should
not be returned to the same game or practice.

Team physicians and athletic trainers should continue to consider the player’s
history of concussion, including number and time between incidents, type and
severity of blow, and time to recover.

Team physicians and athletic trainers should continue to educate players about
concussion and to emphasize the need for playersto be forthright about physical
and neurological complaints associated with concussion.®*

The third item from the bottom, which advises that a player who was
unconscious should not be returned to the same game or practice, appearsto conflict
with an article written by members of the MTBI Committee. The relevant portion
of the 2005 Neurosurgery articleis asfollows:

Many of the currently accepted guidelines also indicate that any player who
experiencesloss of consciousnesswith MTBI should not be allowed to return to
play that day .... Although the numberswere small, there were afew playersin
this study who had recorded loss of consciousness asaresult of MTBI and later
returned to play in the same game. There was no evidence of any adverse effect

321 |etter from Roger Goodell, Commissioner, National Football League, and Eugene
Upshaw, Executive Director, NFL Players Association, to NFL players, Aug. 2007, p. 5.
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of thisaction. These data suggest that these playerswere at no increased risk of
repeat MTBI or prolonged postconcussion syndrome compared with other
players.®?

Without additional information, the reason for the discrepancy between the league’ s
return-to-play guidelines and the committee’s article is unknown. The league’s
general counsel reportedly stated that the NFL was “‘ erring on the side of player
safety ... it may be that a player will be held out of a game when it is not medically
required or indicated by the data. Certainly it's a less-risky approach in terms of
player safety.... It reflects an effort to avoid this debate going forward.’” 3%

In the same Neurosurgery article, Pellman, et a., also discuss various factors
that may play arole in deciding when a player may return to the game or practice.
They citetheplayer’ smedical condition asthe most important factor, but then appear
to acknowledge that other considerations also may influence the return-to-play
decision. Pellman, et a., wrote:

Although the medical condition of the player certainly is the most important
factor in determining return-to-play decisionsby team physicians, therearemany
other factorsthat go into the decision of when the player should return to play.
The importance of the player to the team; the importance of the game to the
team; and pressure from owners, playersand their families, coaches, agents, and
media certainly may influence the decision of when the player returnsto play.

The authors believe, however, that the medical factors regarding the patient’s
recovery areand should bethe overriding factorsthat guide theteam physicians
decisions-making on return to play.***

Funding for the Retirement Plan

Maintaining full funds for the retirement plan is a priority of the NFL and the
NFLPA, and is made possible by the use of actuarial assumptions (or factors) and
methods, and by ensuring that benefits are awarded only to eligible individuals.
Under the CBA, the amount of money needed to fund certain benefits, including the
retirement plan, isdetermined using “ negotiated actuarial factors.” ¥ Thefactors (or
assumptions) are “determined by collective bargaining” and are “ acceptable to the
plan’s Enrolled Actuary.”3® At a congressional hearing in 2007, the plan counsel

322 Elliot J. Pellman, et al., “ Concussion in Professional Football: Players Returning to the
Same Game — Part 7,” p. 88.

323 Alan Schwarz, “New Adviceby N.F.L. inHandling Concussions,” New York Times, Aug.
21, 2007, available at [http://www.nytimes.com/2007/08/21/sports/football/
21concussions.html].

324 Elliot J. Pellman, et al., “ Concussion in Professional Football: Players Returning to the
Same Game — Part 7,” p. 89.

325 NFL Players Association, “History of Retirement and T& P Benefits for NFL Players,”
p. 5. In 1993, asingle plan counsel, Groom Law Group, and a single plan actuary, Aon
Corporation, were selected for the retirement plan. (Ibid.)

36 NFL Players Association, “History of Retirement and T& P Benefitsfor NFL Players,”
(continued...)
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stated: “Because of the repeated increases in benefits and thus liabilities, the
Retirement Plan issomewhat under funded from an actuarial point of view. Boththe
Players Association and the NFL view pension funding asapriority, and full funding
may occur inthe next few years, at least until the next negotiated benefit increase.” %

The use of actuarial assumptions and methods is necessary to ensure that a
benefit plan has sufficient funds to meet its obligations — that is, to pay benefitsto
eigible individuals. Accordingly, it is necessary “that only those persons who
qualify for the benefitsreceivethem.”3?® According to an articlethat appearedinthe
Washington Post Magazine, and which quoted the executive director of the NFLPA,
Gene Upshaw, the players association is committed to ensuring that funds are
available for eligible players. An excerpt from the article follows:

[Gene Upshaw] fearsthat, if disability payments“go to any borderline cases out
there,” the floodgates will open, and there “might be thousands® of claimsfrom
NFL reitrees who will “say they hurt somewhere on their bodies.... Heck, alot
of guys havelittlethings.” He saysthat the league couldn’t endure such apress
of clams. “We couldn’t afford that,” he says. “And the [active] players
wouldn't gofor it.... Theplayersright now give up $82,000 ayear [on average]
tofundall thethingswe' re doing with disability [payments] and pensions.... We
can't pay for everything for al the [retirees] asking for it. We want to protect
money for the retired players who really need and deserve it.” 3%

Appendix J of the CBA contains the actuarial assumptions and actuarial cost
method used to determine how much money is needed to fund the benefits provided
by the retirement plan.* Calculations that use these assumptions and cost method
determine how much money is needed to fund the retirement plan. Some of the
actuarial assumptionsin Appendix Jare based on established tables, such asthe 1980
Railroad Retirement Board rates, which is used for the “Remarriage and mortality
rates for widow’s benefit” factor; and The RP-2000 Table, which is used for
“Mortality rates’ and “Disability mortality before age sixty-five.”*! The “Football

326 (..continued)
p. 5; Letter from Goodell to Reps. Conyers and Smith, p. 10.

%27 U.S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and
Administrative Law, “The National Football League’'s System for Compensating Retired
Players: An Uneven Playing Field?’ statement of Douglas W. Ell, Plan Counsel for Bert
Bell/Pete Rozelle NFL Player Retirement Plan, unpublished hearing, 110" Cong., 1% sess.,
June 26, 2007, p. 10.

328 U.S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and
Administrative Law, The National Football League' s System for Compensating Retired
Players: An Uneven Playing Field?’ statement of Dennis Curran, Senior Vice President,
National Football League, unpublished hearing, 110" Cong., 1% sess., June 26, 2007, p. 4.

329 |_eahy, “The Pain Game,” p. 22.

330 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 203.

%1 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, pp. 282-283. The 1980 Railroad Retirement Board rates are
(continued...)
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related disability rates’ factor apparently is not based on a table. Instead, the
disability rates arethefollowing: “Asof April 1, 2007, theratesare “[.10%)] per year
for active players and [.08%)] per year for inactive players until age forty-five, after
whichit becomeszero. Activeplayersare assumed to becomeinactive after oneyear
or age thirty, whichever comes later.”3* The method and information used for
determining these ratesis unclear. The NFLPA has noted that “the amount to fund
the Retirement Plan is cal culated actuarially, in accordance with federal law.”* Is
it possible that retired (that is, inactive) players needs for medical care exceed the
amount of funds for disability benefits that are calculated using this disability rate?

What Is the Extent of the NFLPA'’s Capacity?

Theextent of theNFLPA’ sauthority and capabilitiesregarding health and saf ety
issues, and its position on such issues are, at times, unclear. For example, the NFL
has a number of committees that deal with injuries, safety, and health. Apparently,
the NFLPA does not have any similar committees or entities, although, along with
the NFL, it is part of the joint committee on player safety and welfare®* The
NFLPA hasamedical advisor; but, apparently, thisisnot afull-time position, for the
current advisor is CEO and president of BestPractices and chairman of the
Department of Emergency Medicine, Inova Fairfax Hospital.** Additionaly, it is
unclear what resources, including staff, are available to the medical advisor.

The NFLPA apparently is not included in discussions about proposed rule
changesthat may affect the health and safety of players. Furthermore, the description
of the process for addressing rule changes that might adversely affect player safety
shows that, ultimately, neither the joint committee, the players association, nor the

31 (...continued)

available at U.S. Railroad Retirement Board, “Financial, Actuarial and Statistical,”
[http://www.rrb.gov/mep/fin_act_stat.asp]. The other document ,The RP-2000 Mortality
Tables, isavailable at [http://www.soa.org/files/pdf/rp00_mortalitytables.pdf].

332 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 282.

333 |etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 29.

34 In the absence of evidence of the committee' s accomplishments, certain features of the
committee suggest that its influence might be limited. The committee holds only two
regular meetings per year, although special meetings may be convened, and the committee
does not have the power “to commit or bind” the NFLPA or the NFL on any issues.
(National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, Mar. 8, 2006, p. 38.) The names of the NFLPA’s 13 departments
are: BenefitsDepartment, Communi cations Department, Executive Department, Financeand
Asset Management Department, Financial Programs and Advisor Administration
Department, Information Systems, Lega Department, Membership Services, NFL
PLAYERS Department, NFLPA Retired Players Department, Player Development,
Regional Directors, and Salary Cap and Agent Administration. (NFL Players Association,
“Departments,” n.d., available at [http://www.nflplayers.com/user/
template.aspxfmid=181& | mid=238& pid=0&type=I].)

3% Letter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 11.
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arbitrator (if one is involved) has authority to modify or rescind a potentially
problematic proposed rule change. (The issue of rule changesis discussed above.)

The subject of MTBI research and guidelines, in particular, raises severa
guestions regarding whether the players association has sufficient capacity and
authority to participate effectively in mattersinvolving safety and health issues. For
example, while members of the M TBI Committee have been involved in an ongoing
dialogue with other professionalsin the field of neurology (as documented above),
it appearsthat the NFLPA has not commented publicly on any of theissues, such as
the possible long-term effects of concussions and the possibility that multiple mild
traumatic brain injuries could result in CTE. The NFLPA has “supported and/or
participated in several studiesconcerning the physical effectsof playing professional
football.”3* Those studiesinclude “[s]tudies conducted by the Center for the Study
of Retired Professional Athletes at the University of North Carolina at Chapel Hill,
including the* Recurrent Concussion and Risk of Depression in Retired Professional
Football Players’ study done by Dr. Kevin M. Guskiewicz and othersin 2006." %%

A joint NFL-NFLPA letter on concussions and concussion management noted
that the NFLPA’ smedical advisor had attended the June 2007 * concussion summit”
and that he “will remain closely involved” in ongoing projects involving MTBI
research.3® The extent of the authority of the NFLPA medical advisor regarding the
committee' sdecisions, actions, and recommendationsis unclear, asare hispossible
courses of action, if any, should he disagree with the decisions of the committee.
Additionally, the NFLPA’s involvement in the MTBI’'s development of the
concussion management guidelinesand, specifically, thereturn-to-play guidelinesis
unclear.

Medical Care for Active Players

Access to Medical Records. Under the CBA, a player may examine his
medical records and athletic trainers’ records only twice per year: “once during the
pre-season and [once] after the regular season.”***  Additionally, he may obtain a
copy of therecords during the off-season.*° Therationalefor not permitting aplayer
to see his records during the pre-season and regular season is unclear. While
obtaining records after the season is useful for the player who wantsto, among other

3 |pid., p. 12.
%7 |bid., pp. 12-13.
338 |_etter from Goodell and Upshaw to NFL players, pp. 1-2.

9 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 199. Having accessto one’'s medical records, albeit only twice
per year, apparently is an improvement. As quoted in the New York Timesin 2002, Gene
Upshaw noted thefollowing changesto players’ medical care: “* Before 1986-87, guyscould
not select the doctor for their surgery, they could not get second opinions and they could not
even see a copy of their medical records.... All of that isin place now.” (Thomas George,
“Care by Team Doctors Raises Conflict Issue.”)

30 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 199.
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things, maintain hisown medical history, timely accessto therecords might be useful
to aplayer who hasbeeninjured andisreceiving, or hasreceived, medical treatment.
Furthermore, a player might be more likely to recognize inaccurate, incompl ete, or
erroneous information if he is permitted to examine his records during the season,
rather than having to wait until the conclusion of the season. Team medical staff,
however, may not have time during the season to provide access to, or copies of,
medical records, because they are fulfilling their primary responsibility, whichisto
diagnose and treat injured players. The access issue aso raises the question of
whether aplayer is permitted to have corrections added to his health records.

In areminder to players to review their medical records following the season,
the NFLPA touched on severa issues related to the importance of knowing what is
in medical records created and maintained by the team. The NFLPA stated the
following:

Withinjuriesbeing such acritical factor in determining the quality and longevity
of an NFL player’s career, it isimportant for players to become knowledgeable
about the injuries they sustain and to learn what their club medical staff thinks
about thoseinjuries....

According to Tim English, NFLPA Staff Counsel who regularly represents
injured NFL playersin Injury Grievance arbitrations, “ playerswho review their
club’s medical records for the first time while preparing their arbitrations are
often surprised to read what has been written about their injuries by the club
doctors and trainers. The level of detail in the records far exceeds what istold
to them by the club.” Invariably, those players regret not having taken the time
to review their records previoudly.

Many times, theadditional information contained intheclub’ srecords may assi st
aplayer in planning or altering hisoff-season treatment and training activity. All
too often during the season a player who sustains an injury is only focused on
getting back out on the field, and not on the extent of his injury and the best
course of actiontotakefor long-term health. Theoff-seasonisthereforethetime
to re-evaluate those injuries, and a review of the club medical and trainers
records is the place to start.>*

Arrangements for Medical Care and Treatment. Article XLIV of the
CBA governsthe players' right to medical care and trestment. Asthe employer, a
team provides medical care for its players, which includes team physicians and
athletic trainers. Under the CBA, a team’'s medical staff must include a board-
certified orthopedic surgeon; the team isresponsible for the cost of medical services
that its physicians provide; and all full-time head trainers and assistant trainers must
be certified by the National Athletic Trainers Association.3*

#1 NFL Players Association, “News and Events: Off-Season and Medical Records, Off-
Season Is the Time for Players to Review Their Medical Records,” available at
[http://www.nfl pa.org/newsandevents/021908.aspx] as of Feb. 21, 2008, on file with the
author.

%2 National Football League and NFL Players Association, NFL Collective Bargaining
(continued...)
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Article XLIV includes severa additional safeguards for players, including the
following:

If a Club physician advises a coach or other Club representative of a player's
physical condition which adversely affects the player’ s performance or health,
the physicianwill also advisetheplayer. If such condition could besignificantly
aggravated by continued performance, the physician will advise the player of
such fact in writing before the player is again alowed to perform on-field
activity >

While the requirement to provide written notification to a player is an important
safeguard, it is unclear whether this step would be feasible in some situations. For
example, isit possible to provide written notification to players during a game?

A player may seek asecond opinion, and he may have histeam pay for the costs
associated with doing so as long as he follows this provision in the CBA:

A player will have the opportunity to obtain a second medical opinion. Asa
condition of the responsibility of the Club for the costs of medical services
rendered by the physician furnishing the second opinion, the player must (a)
consult with the Club physician in advance concerning the other physician; and
(b) the Club physician must be furnished promptly with areport concerning the
diagnosis, examination and course of treatment recommended by the other
physician.®*

At least one former team doctor has suggested, however, that some players may
believe the team prefers that they not seek a second option. As quoted in a news
article, Dr. Robert Huizenga, a team doctor for the Oakland Raiders and past
president of the National Football League Team Physicians Society, “said he aways
suspected that the Raiders he treated believed it would be held against them if they
sought a second opinion. ‘ Some of them were afraid to even admit to being injured
at al,” Dr. Huizenga said....”* Although it is not known whether any team has
discouraged a player from seeking a second opinion, the expense involved and the
possibility that a non-team doctor’s diagnosis and recommendation for treatment
might conflict with, or be more costly than, the team doctor’'s diagnosis and
recommendation might have some bearing on a team’s perspective on second
opinions. It is unclear whether the team would be required to pay for any non-
surgical treatment recommended by anon-team physician. Under the CBA, ateam
will pay for aplayer’s surgery regardless of who — team doctor or non-team doctor
— performs the surgery:

342 (...continued)
Agreement, 2006-2012, p. 197.

3 1bid.
¥4 1bid.

35 Bill Pennington, “ Sports Medicine; Sports Turnaround: The Team Doctors Now Pay the
Team,” New York Times, May 18, 2004, available at [http://query.nytimes.com/
gst/full page.html ?sec=heal th& res=9501E6D8153FF93BA 25756C0A 9629C8B63] .
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A player will have the right to choose the surgeon who will perform surgery
provided that: (a) the player will consult unless impossible (e.g., emergency
surgery) with the Club physician asto hisrecommendation asto the need for, the
timing of and who should perform the surgery; and (b) the player will give due
consideration to the Club physician’ srecommendations. Any such surgery will
be at Club expense; provided, however, that the Club, the Club physician,
trainers and any other representative of the Club will not be responsible for or
incur any liability (other than the cost of the surgery) for or relating to the
adequacy or competency of such surgery or other related medical services
rendered in connection with such surgery.34

The condition that requires a player to “give due consideration” to the team
physician’s recommendations might be open to interpretation. Specifically, this
phrase might concern how much discretion a player has, or how much discretion he
thinks he has, to select his own surgeon, which could differ from theteam’ sview on
how much discretion a player has.

Another issueregarding the medical care provided to playersisthe potential for
aconflict of interest. Somewould arguethat ateam physician, asan employee of the
team, might find it challenging to balance the interests of his patients — players —
with theinterests of the coaches, if not theteam owners. Thefollowing excerpt from
anews article describestheissue: “ Thereisacomplex tapestry occurring in players
medical treatments. Coaches often want players rushed back onto the field to win
games. Playersthemselves often push to get back quickly. But when some injured
playersbalk, coaches and teammates might consider them |loafers and pressurethem
to return. Coaches pressure doctors for medical releases for players to play. And
trainers are often caught in the middle, receiving pressure from coaches and even
from ownersto influence doctors' decisions.”* A former assistant team physician
with the Carolina Panthers, Dr. Walter Beaver, indicated, though, that in his
experience, “‘[y]ou had total authority to take care of the players the way you felt
they should be taken care of.... They (team officials) would never question it.’”3*
A team physician for the Pittsburgh Steelers, Jim Bradley, also has asserted that his
team’ s head coach did not intervenein medical decisions. Reportedly, Bradley said:
““If 1 tell Bill (Cowher, the [former] Steelers coach) a guy can't go, he never gives
meany problem.... It'smy call.’”3* A related issueisthe possibility that the premier
players on a team receive better medical treatment than other players. During a
mal practice suit against aformer team doctor, it was “revealed that players believe,
in some cases, that star players are treated differently medically than lesser
players.”**° Reportedly, the executive director of the NFLPA stated: “‘We never

36 1bid.
37 Thomas George, “Care by Team Doctors Raises Conflict Issue.”

38 Charles Chandler, “Consent at Heart of Lawsuit Facing Panthers, Doctor; Four Ex-
Panthers Say Surgeries Went Further Than They Expected,” Charlotte Observer, p. 1A.

39 VVergano, “NFL Doctors, Players Face Off Over Painful Choices.”

¥0Thomas George, “ Care by Team Doctors Raises Conflict Issue.” Theplayer, Jeff Novak,
an offensive lineman for the Jacksonville Jaguars, filed a lawsuit against Stephen Lucie,
(continued...)
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know if it’s the patient-doctor relationship or the doctor-owner relationship’ that
mattersin ateam’ smedical decisions.’”*" In 2002, it was reported that the NFLPA
and the league were * seeking a uniform standard for the rel ationshi ps between team
doctors and players and to make them more doctor-patient relationships. Theleague
wants players treated effectively and fairly but also wants to protect its teams from
expensive liability awards.”*? The status of this effort is unclear.

A related issueisthe nature of the business arrangement between ateam and its
medical staff. Asdescribed inthefollowing excerpt, some doctors (or their medical
practices) pay ateam for the privilege of serving as team doctor(s).

In an upside-down scenario spawned by anincreasingly competitive health-care
market, hospitals and medical practices— eager for any promotional advantage
— have begun bidding to pay pro teamsas much as$1.5 million annually for the
right to treat their high-salaried players. In addition to the revenue, sports
franchises get the services of the provider’s physicians without charge or at
severely discounted rates. In return, the medical groups and the hospitals are
granted the exclusive right to market themselves asthe teams’ official hospital,
H.M.O. or orthopedic group.... Despite concerns among many doctors and the
players unions over the ethics of putting health care out to bid, about half the
teams in the four major North American professional sports are now tied
contractually to amedical ingtitution.... 33

Criticism is generally not directed at the quality of medical care dispensed,
because it is difficult, if not impossible, to ascertain how these marketing
arrangements directly affect player treatment. Almost everyone agreesthat the
pool of sophisticated sports medicine practitioners is so deep that the level of
care is likely to be excellent. But the manner in which the doctors and the
hospitals are selected and the potential for conflicts of interest bother many
peoplein sports....**

%0 (,..continued)

who had been a Jacksonville team doctor, and won a $5.35 million malpractice award. A
news article summarized Novak’s story as follows: “[Novak] injured his right knee in
training camp on July 28, 1998. Lucie drained blood and fluid from the knee on Aug. 3 in
atraining room at Alltel Stadium. Two dayslater, Novak returned to practice, but by Sept.
10 had staph and E-cali infectionsin the knee and had bleeding episodes. Two operations
followed. Novak ... played in only three more gamesthat season, and was not offered anew
contract and retired. Lucietestified that he ‘ had a patient who wasin alot of pain who was
having trouble walking around and wanted relief; the best way to provide relief was to
remove this pressure and drain the hematoma.” Doctors testifying for Novak said that he
should have rested after the surgery, that it was performed in an unsterile environment, that
maybe Novak should not have had the surgery at all but should have allowed the kneeto rest
and heal.” (Ibid.)

*1 Vergano, “NFL Doctors, Players Face Off Over Painful Choices.”
¥2 Thomas George, “Care by Team Doctors Raises Conflict Issue.”

%3 Pennington, “Sports Medicine; Sports Turnaround: The Team Doctors Now Pay the
Team,” New York Times.

*4 |bid.
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Although the medical care provided may not suffer as aresult of the business
rel ationship between ateam and itsteam doctor or doctors, concern persists about the
appearance of a conflict of interest. Reportedly, Dr. Andrew Bishop, the Atlanta
Falcons' team doctor for 11 years, said: “* It compromisesyou asaphysician.... The
perception isthat if thisindividual was so eager to do this he'swilling to pay to do
it, then he' sgoing to do whatever management wantsto keep thejob hepaid for.’” 3%
Dr. James Bradley, president of the N.F.L. Physicians Society, countersthis notion,
reportedly saying: “‘ If youarean N.F.L. team doctor and don’ t havethe best interests
of the players in mind ... you are a fool.””** Reportedly, a spokesman for the
NFLPA, Carl Francis, said: “*We're aways concerned about the relationships
between teams and physicians.... But we' rewilling to give the teams the benefit of
the doubt. Y ou would hope that a corporate relationship wouldn’t prevent a team
from doing the proper research before hiring amedical staff.””*’ A final comment
on the topic comes from a player, Troy Vincent, then president of the NFL Players
Association. Vincent was quoted in anews article as saying: “* Our medical careis
the only part of our game that isn't regulated.... There are uniform rules on
everything el se, including how to wear your uniform socks. Shouldn’t therebe some
rules about who getsto treat the players when they’reinjured? That’s when we are
most vulnerable, and we should know that the doctor who comes out on that field to
help us is the best around, chosen because he is the best, and not for any other
reason.’” %8

Workers’ Compensation

The NFLPA and the NFL have taken steps to ensure that workers
compensation, which is administered by states, is available to NFL players. The
players association hastaken stepsto ensurethat all playersare covered by workers
compensation, and “ has established a panel of qualified lawyersto help playersfile
and pursue their claims.”®° Similar to other benefits, funding for workers
compensation comes from the portion of theleague’ stotal revenuesthat isallocated
to the players. A player may receive both disability benefits and workers
compensation, and the players association and the league have agreed that the
disability benefits will not be reduced.*® The NFLPA has written that it “strongly
adviseseach player to preservehisrightsunder Workers' Compensationfor life-time
medical care for hisfootball injuries.”*

*2 |bid.
%8 |bid.

%" MikeBianchi, “ Doctors, Teams, PlayersWork in StrangeWays,” Orlando Sentinel, Sept.
17, 2003, p. D1.

%8 Pennington, “Sports Medicine; Sports Turnaround: The Team Doctors Now Pay the
Team.”

39 _etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 4; NFL Players
Association, “NFLPA White Paper,” p. 21.

%0 | bid,
%1 |bid.
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Sinceworkers' compensation isadministered by states, benefits, requirements,
and filing procedures may vary by team location. Asthe NFLPA has noted, “every
state has atime limit within which to file aclaim, which could be as short asone (1)
year from the date of injury.”*? Despite the efforts of the NFLPA to publicize
workers' compensation benefits, some playersmight not explorethisoption until, for
example, they retire or one or more disabilities arise, when it might be too late for
them to apply. A successful application for workers compensation benefits might
limit a player’s options for recourse concerning his team (including the team’s
medical staff), which might serve as a deterrent to some players. Generaly, an
individual who files for and receives workers compensation may not be permitted
tofilealawsuit against hisemployer.*** Reportedly, thetrial of aformer team doctor
who was sued by a player “showed that workmen's compensation laws and the
league's current collective bargaining agreement protect some doctors and teams
from litigation unless ... they are independent contractors.”>*

Possible Courses of Action

The subject of injuries, chronic health problems, disabilities (interpreted
broadly), and benefits for former players is a complex one, and involves a variety
issues, some of which are discussed in thisreport. Accordingly, devel oping possible
courses of action is a chalenging undertaking, particularly given the
interrelationships among different facets and issues.

The next section examines three proposals offered by the NFLPA, while the
following section explores other possible options.

NFLPA’s Suggestions for Legislative Action

Atahearingin September 2007, the executivedirector of the playersassociation
proposed three |egislative options.** The NFLPA did not discuss how it devel oped
these proposals, including whether the suggestions were based on any data or
documentation.

%2 NFL Players Association, “CBA: Workers Compensation Benefits.”

33 Cornell University Law School, Legal Information Institute, “Workers Compensation,”
nd., avalable at [http://www.law.cornell.edu/wex/index.php/Workerscompensation];
Gregory P. Guyton, “A Brief History of Workers Compensation,” lowa Orthopaedic
Journal, 1999, available at [http://www.pubmedcentral.nih.gov/articlerender.fcgi?
artid=1888620], pp. 108-109; California Department of Industrial Relations, “Division of
Workers' Compensation - Employer Information,” n.d., availableat [ http://www.dir.ca.gov/
dwc/Employer.htm].

%4 Thomas George, “ Care by Team Doctors Raises Conflict Issue.”

%5 U.S. Congress, Senate Committeeon Commerce, Science, and Transportation, “ Oversight
of the NFL Retirement System,” statement of Eugene Upshaw, Executive Director, NFL
Players Association, unpublished hearing, 110" Cong., 1% sess., Sept. 18, 2007, p. 3.
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Establish Federal Standards for Workers’ Compensation. The
NFLPA suggested that thefederal government devel op federal standardsfor workers
compensation, which currently is administered by states. The players association
arguesthat the current system “ causesthe vast majority of hurt workers, not just NFL
players, to settlefor alump sum, and give up their rightsto lifetime medical carefor
their injuries on the job.”3® Without additional, detailed information about states
workers' compensation systemsor programs, including data about the disposition of
workers' compensation applications, the extent of the problem raised by the NFLPA
isunknown. This suggestion might be interpreted as applying to all employers and
employees, and not just the NFL and professional football players, yet it would be
helpful to have an explicit declaration of the scope of the suggestion. In any case,
whether the suggestion isfor the NFL only or for all employers, the implications of
such achange could befar-reaching. Another consideration iswhether, since states,
historically, have been responsible for administering workers' compensation, thisis
an areainwhichthefederal government would want tointervene. Insum, additional,
detailed information is needed in order to assess this proposal.

Permit Unions to Manage Their Benefit Plans. The NFLPA suggested
that the Taft-Hartley Act (29 U.S.C. 8§8141-197) should be changed to allow the
playersassociation, if not al unions, to managetheir own*“plans.” It appearsthat the
NFLPA isreferringto 29 U.S.C. 8186(c)(5)(B), which requiresthat aplan subject to
the act be administered by aboard of trustees, and that the union and the employer
be represented equally on the board. Aswith thefirst proposal, it isunclear whether
the NFLPA is suggesting this change for only the NFL-NFLPA retirement plan, or
for al negotiated retirement plans. If the NFLPA is proposing that the suggested
change to the Taft-Hartley Act apply to all negotiated plans, it is unclear how other
unions and employers might respond to the NFLPA’ s suggestion.

The rationale offered by the NFLPA for amending the Taft-Hartley Act is as
follows: “since the NFLPA has been criticized when applications are denied (even
though a majority vote of the six trustees is necessary for a decision), and since
current players are funding the system, it makes sense for the playersto be the ones
making the disability decisions.”®’ The players association has also said that
“alowl[ing] the trustees appointed by the NFLPA to have the sole responsibility to
decide applications for disability benefits ... [would] avoid deadlocks and expedite
payments.” 3%

Changing the composition of the Retirement Board might not significantly
affect the application approval rate, which meansthat criticism of the NFLPA might
not lessen. Asthe NFLPA executive director noted in his comments regarding this
proposal, “the negotiated contribution by employersisfixed and plan actions cannot
impose extra liability.”**® Thus, the NFLPA does not assert that changing the

%5 |hid., p. 3.
*7 |hid., p. 3.
%8 |_etter from Upshaw to Reps. Conyers, Smith, Sanchez, and Cannon, p. 14.

%9 U.S. Congress, Senate Committee on Commerce, Science, and Transportation,
(continued...)
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composition of the board would result in an increase in overal payments.
Furthermore, as mentioned above, the plan counsel testified that the retirement plan
is underfunded actuarially. However, one of the suggestions presented below,
regarding the Sports Broadcasting Act of 1961, includes a mechanism that, if
enacted, might yield additional funds for benefits.

While it might be important symbolically for the board to consist solely of
NFLPA representatives, the substantive significance of the second element of the
NFLPA’s rationale for this proposal — players fund the retirement plan — is not
readily apparent. Furthermore, under the proposed arrangement, the NFLPA aone
most likely would bear the brunt of criticism about the disability application process,
whereas currently both the league and the players association might be viewed as
sharing responsibility for the Retirement Board’ s decisions.

In his testimony, the NFLPA’s executive director mentioned “six trustees,”
which suggeststhat he wasreferring to the Retirement Board (the DICC hasonly two
members) when he proposed that the NFL PA choose all of theindividual swho make
disability application decisions. Giving the NFLPA sole responsibility for the
decisions of the Retirement Board would, according to the players association, end
deadlocked votes which, in turn, would aid in expediting payments to applicants.
Currently, resolving tie votes involves sending the applicant to a medical advisory
physician or using arbitration (the arbitration is among the board members; the
applicant “is not a party to the arbitration”).®® Thus, if there are no deadlocks, the
application process would end with the board’ s decision.

Eliminate the Requirement for the Disability Initial Claims
Committee (DICC). Inhis2007 testimony, the NFLPA’sexecutive director asked
Congressto eliminate the requirement to have “an extralevel of decision-making in
disability decisions.” The executive director appeared to be referring to 29 CFR
§2560.503-1(h)(3)(ii) and (4), which require a disability plan to have a mechanism
for an applicant to appeal an adverse benefit determination, and stipul ate that neither
the individual who made the adverse determination, nor anyone subordinate to this
individual, can hear the appeal. No rationale accompanied the NFLPA’ ssuggestion,
although it seems likely that this step would decrease the amount of time needed to
process applications.

On the one hand, eliminating a level of review might reduce the cost and
duration of the application process as a whole. On the other hand, as the plan
counsel, DouglasW. Ell, testified in 2007, “... oneman’s ‘red tape’ isanother man’s
due process.” ¥* The application process, as summarized by Ell, is as follows:

39 (...continued)
“Oversight of the NFL Retirement System,” statement of Eugene Upshaw, p. 3.

370 U.S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and
Administrative Law, The National Football League’'s System for Compensating Retired
Players: An Uneven Playing Field? statement of Douglas W. Ell, p. 15.

371 |bid., p. 16.
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A player seeking disability benefits begins by completing a written application
and sending it to the [ Retirement] Plan’ sadministration officein Baltimore. The
Plan office hasatoll-free number that playerscall to ask questionsand get forms,
and also has a website for downloading forms. The player is then sent to a
nearby physician approved by the Retirement Board for an examination. These
physicians are called neutral physicians and they provide a written report.

Disability claims are decided at the first level by a separate committee, the
Disability Initial Claims Committee. Since 2002 the Department of Labor has
required the existence of this separate committee. If a player is dissatisfied in
any way with the decision of the Committee, he hastheright to appeal to thefull
Retirement Board. Players who appeal are sent to a different second Neutral
Physician, asrequired by federal law. If aplayer isdissatisfied in any way with
the decision of the Retirement Board, he has the right to file suit in federal
court.3"

Eliminating onelevel of review — specifically, the DICC — might affect the overall
approval rate, which is 42%. Currently, the DICC performs the initial review, and
its approval rate is 34%. As discussed above, the second level of review (the
Retirement Board) in the current configuration appears to contribute to a higher
overall approval rate. If the DICC were eliminated, would the overall approval rate
decrease from 42%, stay the same, or increase?

Other Suggestions

Mitigation of Economic Risk. The health of active and former players
might haveimplicationsfor the NFL, the NFLPA, and society asawhole. Relatively
healthy individuals and former players who, through their employment, earn
sufficient wages to support themselves and their families are less likely to need
government benefits and NFL/NFLPA-provided benefits than individuals who are
unemployed, underemployed, or suffer from chronic health problems and/or
disabilities. Dave Pear is an example of aformer player who relies on government
benefits and NFL/NFLPA benefits. A former defensive lineman for the Oakland
Raiders and the Tampa Bay Buccaneers, Pear receives a $606 monthly pension
payment from the retirement plan and $2,000 per month in Social Security disability
benefits.*” Medicare has paid most of the costs of his surgeries.®™

Since the injuries and medical conditions an active player sustains most likely
will have some bearing on his health in retirement, mitigation begins with active
players. (The NFL and NFLPA policies on steroids and substances of abuse are
examples of efforts to mitigate risk.*>”) To aid in mitigating the economic risk

32 1bid., pp. 14-15.
373 Leahy, “The Pain Game,” p. 10.
74 | bid.

375 National Football Leagueand NFL PlayersAssociation, National Football LeaguePolicy
on Anabolic Seroids and Related Substances 2007; National Football League and NFL
Players Association, National Football League Policy and Program for Substances of

(continued...)
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associated with the health and safety of players, two optionsare available. A neutral
party could conduct a single review, or multiple reviews, of the conditions, terms,
policies, and procedures involving player health and safety. Within the federal
government, the National Institute for Occupational Safety and Health and the
Institute of Medicine (IOM) of the National Academies are examplesof two entities
that, with appropriate funding, might be able to undertake thisinitiative.®® Another
option for facilitating the mitigation of risk would beto have the Occupational Safety
and Health Administration (OSHA) review the working conditions of NFL players,
set and enforce standards, and provide education.®””

Independent Studies. WhiletheNFLPA hasnot conducted itsownresearch
or written its own articles on medical subjects and related subjects, the NFL has
awarded grants for research, and members of the MTBI Committee, and perhaps
other NFL committees as well, have written articles on medical subjects.®® (See
Appendix B for a list of studies and articles that each entity has sponsored or
published. Therecipientsof NFL Charitiesgrantsfor MTBI and related research are

375 (...continued)

Abuse. Substances of abuse include, for example, marijuanaand cocaine. The policy aso
coversthe abuse of prescription drugs, over-the-counter medications, and alcohol. (Ibid., p.
1)

376 NIOSH, which is located within the Dept. of Health and Human Services, Centers for
Disease Control, “is the federal agency responsible for conducting research and making
recommendationsfor the prevention of work-related injury and iliness. (Dept. of Health and
Human Services, Center for Disease Control, National Institution for Occupational Safety
and Health, “About NIOSH,” available at [http://www.cdc.gov/niosh/about.html].) IOM
“provides unbiased, evidence-based, and authoritative information and advice concerning
health and science policy to policy-makers, professional's, leadersin every sector of society,
and thepublicat large.” (Institute of Medicine, “ About,” available at [http://www.iom.edu/
CMS/AboutlOM .aspx].)

3T OSHA, which is part of the Dept. of Labor, “aimsto ensure employee safety and health
in the United States by working with employers and employees to create better working
environments.” (Dept. of Labor, Occupational Safety and Health Administration, “OSHA
Facts— August 2007,” available at [http://www.osha.gov/as/opa/oshafacts.html].)

38 Although the NFL has referred to the MTBI Committee as “the NFL’s independent
committee on mild-traumatic brain injury,” and has noted that the “MTBI Committee will
continueto operate as an independent group,” it isunclear what is meant by “independent”
in these statements. (National Football League, “NFL Outlines Standards for Concussion
Management,” news release, May 22, 2007, p. 1.) The degree of independence might
depend upon, for example, the terms and conditions governing members' service on the
committee; whether committee members are compensated in any way for their service; and
whether any other committee, office, or individua in or affiliated with the NFL conducts
apre-publication review of articles produced by committee members. At the conclusion of
at least one of the articles published by members of the M TBI Committeeisastatement that
disavows any conflict of interest. The text of the statement is as follows: “None of the
Committee members have afinancial or business relationship posing a conflict of interest
to the research conducted on concussion in professional football. Funding for thisresearch
was provided by the National Football League and NFL Charities. The Charitiesisfunded
by theNFL Players’ Associationand League.” (Pellman, et al., “ Concussionin Professional
Football: Players Returning To the Same Game — Part 7,” p. 90.)
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shownin Table17.) Selectingindividualsand organizations that are not affiliated,
either directly or indirectly, with the NFL to conduct research on subjects and issues
related to player health might provide a fresh perspective while helping to ater the
perception, if not the reality, that, as some observers allege, the NFL uses its own
research “to justify league practices.”®”® The National Institute of Occupational
Safety and Health (NIOSH) and the Center for the Study of Retired Athletes(CSRA),
University of North Carolina at Chapel Hill, are two organizations that are
independent of the NFL and the NFLPA and may have the capability to conduct
studies of active and former NFL players.®® In the early 1990s, the NFLPA asked
NIOSH to conduct a mortality study to “investigate the rate and causes of death of
National Football League Players.”**" Additionally, as noted above, Dr. Bennet |.
Omalu and his co-authors offered to “collaborate with the Mild Traumatic Brain
Injury Committee and the NFL in devel oping and implementing an optimal research
program that will address these newly emerging issues.” **

Data: Collection, Quality, and Access. The collection, analysis, and
reporting of certain data might serve a number of purposes, such as providing
additional, or more complete, information to active players about injuries and
possible long-term consequences, and helping the NFL, the NFLPA, and the
retirement plan office to identify and remedy possible problems associated with the
administration of benefits. Possible options include providing injury surveillance
systemreportsto active players, which could aid them in understanding, for example,
the scope and frequency of injuries, which positions are at risk for certain injuries,
and why certain protective equipment or safety procedures are necessary for players
safety. Provision of the data (in addition to the two reports that are produced each
season) to the NFLPA would make it possible for the players association to conduct
itsown analysis of injuries.

Suggestions for new data collection efforts include conducting exit interviews
with players who are retiring, carrying out a survey of former players, and
establishing and maintaining a database on the disposition of applications for
disability benefits. Exit interviews might provide information useful to the league,
the players association, and the players themselves. An exit interview could cover
arange of topics including, for example, reason(s) for retirement, feedback on the
nature and quality of health care received as a player, a discussion of health and
safety issues (including the player’s narrative of injuries sustained), and retirement

379 peter K eating, “ See No Evil? The NFL Won't Face Concussion Facts,” ESPN.com, Jan.
19, 2007, available at [http://sports.espn.go.com/nfl/columns/story2id=2736505] .

30 |nformation about NIOSH and CSRA is available at [http://www.cdc.gov/niosh/] and
[http://www.csra.unc.edu/], respectively.

31 |_etter from Baron and Rinsky to Woschitz, p. 1.

%2 Omalu, et al., “Chronic Traumatic Encephalopathy in a National Football League
Player,” May 2006, p. E1003. According to a 2000 news article, the NFLPA had tried to
get the NFL to join the players association in asking the Centers for Disease Control to
conduct a “comprehensive injury study,” but the NFL was not interested. The NFL
apparently responded that no such offer had been made by the players association.
(Gutierrez, “NFL Injuries, Pain Game.”)
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plans.3 One or more surveys of former players could be used to gather information
about their health and employment status, and could aid in determining how well
existing benefits meet active and retired players needs. Benefit program evaluation
efforts also might be enhanced by a survey of retired players. Considering that the
disposition of applications for disability benefits is a sensitive issue,®* detailed,
information that shows how many applications were denied, and why, at each step
of the LOD application process and at each step of the T& P application process
might be useful in explaining how the application process works and why
applications were denied.

Ensuring that the information gleaned from the initiatives described above is
provided to, at aminimum, active players, former players, the NFL, and the NFLPA
couldyield several advantages. Active and former playerswould be better informed
about anumber of subjectsand issuesrelated to health, safety, and benefits, the NFL,
theNFLPA, and theretirement plan of ficewoul d receivefeedback about benefitsand
the administration of benefits; and NFL and NFLPA personnel who deal with health
and safety issueswould receive potentially significant information about the medical
treatment of players, and the health of two groups of former players — those who
havejust concluded their NFL careers and those who have been retired for anumber
of years. Additionally, an overarching benefit could be enhanced accountability and
transparency as al of the stakeholders would have access to the same information.
The actual benefits of such initiatives, and the validity and reliability of the data
collected, would depend upon a number of factors, such as the way in which

33 An exit physical examination might be useful, too, to both the player and theteam. The
player would have complete documentation of his health, including neurological health,
uponthe conclusion of hisNFL career, and theinformation could be submitted tothe NFL' s
injury surveillance system, whichthen might aid intracking thelong-termeffectsof injuries,
if any. NFL teams are responsible for the cost of medical services provided by team
physicians. Having team physicians conduct exit physical examinations might increase the
cost of such services to the team. A player might be hesitant to submit to an exit
examination if the results could possibly affect his ability to purchase health insurance at
a reasonabl e price after the health insurance provided by the NFL and NFLPA expired.
Additionally, although an active or former player may request acopy of hismedical records
and trainer’ s records during the off-season, perhaps a copy of both sets of records could be
provided automatically to aplayer upon hisretirement. (National Football League and NFL
Players Association, NFL Coallective Bargaining Agreement, 2006-2012, p. 199.) Under
Article XLIV, “Players’ Right to Medical Care and Treatment,” of the CBA, each player is
required to undergo astandard minimum pre-season physical examination. Theprotocol for
standard minimum pre-season physical examination, which includes the following, might
serve as a model for an exit examination: general medical examination, orthopedic
examination, flexibility, EKG, stresstest (at physician’s discretion), blood test, urinalysis,
vision test, hearing test, dental examination, chest x-ray (at appropriateintervals), and x-ray
of all previoudly injured areas. (lbid., pp. 197, 279-281.)

34 U.S. Congress, House Committee on the Judiciary, Subcommittee on Commercial and
Administrative Law, The National Football League's System for Compensating Retired
Players: An Uneven Playing Field? statement of Douglas W. Ell; letter from Douglas W.
Ell, to Rep. Linda Sanchez, Chair, Subcommittee on Commercial and Administrative Law,
July 3, 2007; and U.S. Congress, Senate Committee on Commerce, Science, and
Transportation, Oversight of the NFL Retirement System, unpublished transcript, 110"
Cong., 1% sess., Sept. 18, 2007.
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information was collected, how respondentswere sel ected, and how survey questions
were worded.

Establish an Ombudsman Office. Although the NFLPA does not
represent former players, the organization has a Retired Players Department, which
“actsto meet players’ needswith the right services; continuously communicates and
involves players of all agesto create an exclusive fraternity; works collaboratively
with other NFLPA departments and Players Inc to give outstanding value to its
members, provides leadership, administration, coordination and implementation to
serve the needs of retired players and retired player chapters.”*® Active players are
represented by the players association, and they select the members of the NFLPA’s
Board of Player Representatives. (Members of each team elect a player
representative and an alternate player representative. Both serve on the Board of
Player Representatives.®°)

Additional optionsfor involving current and former playersin issues of interest
to them and for identifying and addressing problems include expanding the
membership of each committeeinvolved in health and safety issues and establishing
one or more ombudsmen. Opening up committee membership to active players
would promote participation by the individuals who have a direct stake in the work
of the committees. Furthermore, players might bring a fresh perspective and
innovativeideasto thework of each committee. Expanding committee membership
in this way might not be feasible, however. Player-members might find it difficult
to attend meetings that are held during the season, and their contributions might be
limited during discussions that require specialized knowledge. Establishing an
ombudsman office in one or more of the following organizations — the NFL,
NFLPA, and retirement plan office — would provide an outlet for active and/or
former players. In addition to responding to complaints and requests for assistance,
an ombudsman office could function akin to an auditor or a government inspector
general, identifying and examining issues and problems. Planning for the
establishment of an ombudsman office would probably have to address, at a
minimum, funding, organi zational independence, and the culture of the organi zation
inwhich it isto be located.

Concluding Observations

Professional football isan immensely popular sport in the United States, yet it
exacts a physical toll on the men who play the game. Injuries and health problems
sustained by active players run the gamut from sprained knees and ankles to
concussions and broken bones, and injuries might have long-term consequences for
aplayer’s health. It has been suggested by several studies, for example, that mild
traumatic brain injuries might lead to depression or Alzheimer’ s-like disease. The
NFL and the NFLPA, through collective bargaining and other discussions, have

%5 NFL Players Association, “Retired Players Department: FAQs,” p. 1.

36 NFL Players Association, “FAQs,” n.d., available at [http://www.nflplayers.com/user/
templ ate.aspx ?fmid=181& Imid=237& pid=0& type=c#al].
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created a variety of benefits for retired and active players, including benefits for
individuals who are totally and permanently disabled. Additionally, the league has
established several committeesthat deal with health and saf ety i ssues, and the players
association hasits own medical advisor. Organizations not affiliated with the NFL
or the players association aso have taken steps to provide assistance to former

players.

Thesubject of players’ injuries, disabilities, and benefitsisacomplex one, and,
accordingly, thereareahost of issues surrounding thissubject. Althoughthe number
and type of benefits have grown over the years, older retirees, particularly those who
played prior to 1982, have fewer benefits available to them than their successors
have. Y et, thissubset of former playersmight havethe greatest financial and medical
needs. MTBI research has been a somewhat controversial issue, because some
experts have published articles whose findings do not agree with those of the NFL’ s
MTBI Committee. Theseissues, and the others discussed above, suggest that there
may not be any simple or easy answersto the health problems experienced by active
and former players, or to the questions raised about the sufficiency of benefits for
retireesin particular. Theplayersassociation has suggested threelegidlative options,
and it might be possible, for example, to mitigate the risk of playing professional
football and to gather data that could be used to educate players, improve the
administration of existing benefits programs, and determine the extent of former
players needs.



CRS-128

Appendix A. Glossary

Active Player — “A Player who is obligated to perform football playing services
under a contract with an Employer; provided, however, that for purposes of Section
5.1 only, Active Player will also include a Player who is no longer obligated to
perform football playing services under acontract with an Employer, but is between
the period beginning when his last such contract expired or was terminated for any
reason, and ending on the later of (&) the July 15 following the beginning of the
period, or (b) the first day of preseason training camp.”*’

Affiliate— “means, with respect to aparticular Employer, (a) any corporation, other
than the Employer, which isamember of acontrolled group of corporations (within
the meaning of [Internal Revenue] Code [of 1986, as amended] section 414(b) of
which such Employer is a member, (b) any trade or business, other than the
Employer, which together with such Employer areunder common control (withinthe
meaning of [Internal Revenue] Codesection414(c)), (c) any employer, other thanthe
Employer, which isamember of an affiliated service group (within the meaning of
[Internal Revenue] Code section 414(m)) of which such Employer isamember, and
(d) any other entity required to be aggregated with the Employer under section 414(0)
of the [Internal Revenue] Code.”*®

Annuity Year — The 12-month period beginning April 1 and ending March 31 of
the following year.**

Arisingout of L eaguefootball activities— Thismeans“adisablement arising out
of any League pre-season, regular-season, or post-season game, or any combination
thereof, or out of League football activity supervised by an Employer, including all
required or directed activities. [ Thisphrase] does not include, without limitation, any
disablement resulting from other employment, or athletic activity for recreational
purposes, nor doesit include adisablement that would not qualify for benefitsbut for
an injury (or injuries) or illness that arises out of other than League football
activities,” 3

Benefit credit — “means the credit in Section 4.1 [of the Retirement Plan] for the
corresponding Credited Season.” 3

Credited season — “[A] Plan Year in which a Player: (a) is an Active Player
(including aninjured Player who otherwise satisfiesthedefinition of ‘ Active Player’)
on the date of three or more Games, not including Game dates when he was on the
Future List; (b) after April 1, 1970, is injured in the course and scope of his

%7 Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 2.
388 bid.

389 Information provided telephonically by Benjamin L. Zelenko , Esqg., to the author on Dec.
10, 2007.

30 Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 26.
1 |bid., pp. 2-3.
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employment for an Employer and by reason of such injury receives payment
equivalent to his salary for three or more Games or for a number of Games which,
when added to the number of Gamesin such Plan Y ear for which he otherwise has
credit, totals three or more; (c) after reporting to at least one officia pre-season
training camp or official practice session during such Plan Year, (1) dies, (2)
becomes totally and permanently disabled under Section 5.1(a) [active football] or
Section 5.1(b) [active nonfootball], or (3) incurs a disability that subsequently
qualifies for a benefit under Section 6.1 [line-of -duty disability]; (d) is absent from
employment by an Employer while serving in the Armed Forcesof the United States,
provided such Player returns as an Active Player, after first being eligible for
discharge from military service, by the later of (i) 90 days or any longer period
prescribed by applicable law, or (ii) the opening of the official pre-season training
camp; (e) effective June 1, 2003, was absent from employment by an Employer while
serving in the Armed Forces of the United States during the periods set forth in the
table below [the periods cover World War 11, the Korean War, and the Vietnam War]
if (1) during the one year period ending on the date he entered the Armed Forces,
such Player either played professional football for an Employer or signed a contract
(or a similar document) stipulating his intent to play professional football for an
Employer, and (2) such Player was alive on the date set forth in the table below for
the corresponding period ... provided that Credited Seasonsunder this Section 1.10(e)
[definition of “credited season”] will be granted only if and to the extent necessary
for such Player to becomeaV ested Player; or () effective April 1, 2001, hasaseason
with at least eight games on the practice squad in aPlan Y ear (either before or after
April 1, 2001) in which he did not otherwise earn a Credited Season, provided that
heis otherwise vested and earns a Credited Seasonsin 2001 or later. A player may
earn amaximum of one Credited Season under this Section 1.10(f) regardless of the
number of seasonsin which he has at least eight games.” %

Disability Initial Claims Committee (DICC) — This committee, which has two
members (one is appointed by the NFLPA, the other by the NFL Management
Council), is “responsible for deciding all initial claims for any and all disability
benefits under [the Retirement] Plan. The Disability Initial Claims Committee also
will makeinitial decisionsunder Sections5.3[total and permanent disability] and 6.3
[line-of-duty disability] asto whether Players currently receiving disability benefits
should continue to receive those benefits. At the request of a member of the
Disability Initial Claims Committee, the Disability Initial Claims Committee will
reconsider any decision it has made. When making the decisions described in this
[section], the Disability Initial Claims Committee will have full and absolute
discretion, authority and power to interpret the Plan and the Trust.” %

Employee — “[A]n individual who (a) is employed by an Employer as an Active
Player, or (b) isemployed by an Employer or an Affiliate in acapacity other than as

%2 |bid., pp. 3-4.
%3 |bid., pp. 31-32.
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an Active Player (provided that such employment immediately precedes or
immediately follows, without interruption, employment as an Active Player).” %

Employer — “A member club of the League.” 3%

Final League Year — is “the League Year which is scheduled prior to its
commencement to be the final League Year of the Collective Bargaining
Agreement.” 3%

I nactive vested player — See “vested inactive player.”

League Year — is"“the period from February 20 of one year through and including
February 19 of thefollowing year, or such other oneyear period to which the NFLPA
and the [NFL’s] Management Council may agree.”*’

Lifeonly pension — “Equal monthly pension payments payable duringthe Player’s
lifetime only.”3%

Line of Duty Disability — “Any player who incurs a‘ substantial disablement’ (as
defined in Section 6.4(a) and (b) [of the Bert Bell/Pete Rozelle NFL Player
Retirement Plan]) *arising out of League football activities' (as defined in Section
6.4(c) [of the

Bert Bell/Pete Rozelle NFL Player Retirement Plan]) will receive amonthly line-of -
duty disability benefit ....3%

Normal retirement date — “[T]hefirst day of the calendar month coincident with
or next following a Player’ s 55" birthday.” “®

Plan Year — “[A] 12-month period from April 1 to March 31. A Plan Year is
identified by the calendar year in which it begins.”“*

Player — “Any person who is or was employed under a contract by an Employer to
play football in the League and who is or was (a) on the Active List or the Inactive
List (as such lists are or have been defined in the Constitution and By-Laws of the
League) of an Employer; (b) on an Employer’s roster without being on the Active
List by reason of injuriessustained inthe Chicago Tribune All-Star Game; (c) injured
in the course and scope of his employment for an Employer and by reason of such

% |hid., p. 4.
3% | i,

3% |bid.

7 |bid., p. 6.
3% |bid., p. 13.
3 |bid., p. 25.
40 |hid., p. 6.
o1 |hi,
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injury paid under such contract for al or part of the Plan Y ear in which the injury
occursor occurred; (d) ontheMoveList, or, for the purposes of the benefits provided
by Articles5, 6 and 7, on the Future List of an Employer after April 1, 1970 (as such
lists have been defined in the Constitution and By-Laws of the League); or (€) onthe
Reserve/Physically Unable to Perform or the Reserve/NFI-EL Lists of an Employer
(assuch lists have been defined in the Constitution and By-L aws of the League).” **2

Pre-59er s— Thefirst pension plan, the Bert Bell NFL Player Retirement Plan, was
established in 1962, but it was retrospective to only 1959. Players who left football
before 1959 — the pre-59ers — were not covered by this plan.*®

Proj ected total revenues— “[ T]heamount of Benefitsprojectedinaccordancewith
the rules set forth in Article XXIV [of the CBA] (Guaranteed League-wide Salary,
Salary Cap & Minimum Team Salary.” %

Qualified joint and survivor annuity — “[A] monthly annuity for the life of the
Player with amonthly survivor annuity for thelife of the Spouse equal to 50% of the
amount of the monthly annuity payable during the life of the Player, which benefit
will be the Actuarial Equivalent of the life only pension form of benefit ....”*®

Retired player — same asformer or inactive player. NFL and NFLPA documents
define“active player” and theimplicationisthat an individua who doesnot fall into
the active category isinactive.

Retirement Board — “The Retirement Board will be the ‘ named fiduciary’ of the
[Retirement] Plan within the meaning of section 402(a)(2) of ERISA [Employee
Retirement Income Security Act], and will be responsible for implementing and
administering the Plan, subject to the terms of the Plan and Trust. The Retirement
Board will have full and absolute discretion, authority, and power to interpret,
control, implement, and manage the Plan and the Trust.” %

Salary cap — “[T]he absolute maximum amount of Salary that each Club may pay
or be obligated to pay or provide to players or Player Affiliates, or may pay or be
obligated to pay to third parties at the request of and for the benefit of Players or
Player Affiliates, at any time during aparticular LeagueY ear, in accordance with the
rules set forth in Article XXIV (Guaranteed League-wide Salary, Salary Cap &
Minimum Team Saary), if applicable.”*’

%2 1bid.

43 NFL Players Association, “History of Retirement and T& P Benefits for NFL Players,”
p. 1.

%4 National Football League and NFL Players Association, NFL Collective Bargaining
Agreement, 2006-2012, p. 7.

“%5 Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 13.
406 | pid., pp. 29-30.

“07 National Football League and NFL Players Association, NFL Collective Bargaining
(continued...)
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Substantial disablement — “(a) For applicationsreceived on or after May 1, 2002,
a‘substantial disablement’ isa‘permanent” disability that: (1) Resultsin a 50% or
greater loss of speech or sight; or (2) Resultsin a’55% or greater |oss of hearing; or
(3) Isthe primary or contributory cause of the surgical removal or major functional
impairment of avital bodily organ or part of the central nervous system; or (4) For
orthopedic impairments, using the American Medical Association Guides to the
Evaluation of Permanent Impairment (Fifth Edition, Chicago IL) ( AMA Guides)),
is(a) a38% or greater loss of use of the entire lower extremity; (b) a23% or greater
loss of use of the entire upper extremity; (c) animpairment to the cervical or thoracic
spine that resultsin a 25% or greater whole body impairment; (d) an impairment to
the lumbar spine that resultsin a20% or greater whole body impairment; or () any
combination of lower extremity, upper extremity, and spineimpairmentsthat results
in a25% or greater whole body impairment. In accordance with the AMA Guides,
up to three percentage points may be added for excess pain in each category above
((a through (€)). The range of motion test will not be used to evaluate spine
impairments. (b) A disability will be deemed to be* permanent’ if it has persisted or
isexpected to persist for at least 12 months from the date of its occurrence and if the
Player is not an Active Player.”*®

Totally and permanently disabled*® — “An Active Player or a Vested Inactive
Player, other than a Player who has reached hisNormal Retirement Date [age 55] or
begun receiving his monthly pension under Article 4 [Retirement Benefits], will be
deemed to be totally and permanently disabled if the Retirement Board or the
Disability Initial Claims Committee findsthat he has become totally disabled to the
extent that heis substantially prevented from or substantially unableto engagein any
occupation or employment for remuneration or profit, but expressly excluding any
disability suffered whilein the military service of any country. A Player will not be
considered to be able to engage in any occupation or employment for remuneration
or profit within the meaning of this Section 5.2*° merely because such person is
employed by the League or an Employer, manages personal or family investments,
is employed by or associated with a charitable organization, or is employed out of
benevolence.” **

Vested player — A player who: “(a) earns five Credited Seasons; (b) earns four
Credited Seasons, including a Credited Season after the 1973 Plan Y ear; (c) earns
three Credited Seasons, including a Credited Season after the 1992 Plan Y ear; (d)

407 (..continued)
Agreement, 2006-2012, p. 7.

“% Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 26.

49 A definition of “permanent disability” may be found in Article 6, “Line-of-Duty
Disability,” of the Bert Bell/Pete Rozelle NFL Player Retirement Plan: “A disability will
be deemed ‘permanent’ if it has persisted or is expected to persist for at least 12 months
from the date of its occurrence and if the Player is not an Active Player.” (lbid., p. 26.) It
is unclear whether this definition also applies to the determination of total and permanent
disabilities made by the Retirement Board and the Disability Initial Claims Committee.

9 This definition is the text of Section 5.2.
“ Bert Bell/Pete Rozelle NFL Player Retirement Plan, p. 21.
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after the 1975 Plan Year, is an Employee on his Normal Retirement Date; (e) after
receiving total and permanent disability benefits under Article 5 [of the retirement
plan], is found to no longer qualify for total and permanent disability; (f) is an
Employee after the 1975 Plan year and has at least 10 Y ears of Service (only for the
purpose of applying Article 4 [of the retirement plan] or Section 7.3 [of the
retirement plan] and not for any other purpose); (g) is an Employee after the 1988
Plan Y ear and has at least four Y ears of Service, at |east one of which occurred after
the 1988 Plan Y ear and isaPlan Y ear in which the Employee did not earn a Credited
Season (only for the purpose of applying Article4 [of theretirement plan] or Section
7.3 [of the retirement plan] and not for any other purpose); (h) isan Employee after
the 1992 Plan year and has at least three Years of Service, at least one of which
occurred after the 1992 Plan Y ear and isaPlan Y ear in which the Employee did not
earn a Credited Season (only for the purpose of applying Article 4 [of the retirement
plan] or Section 7.3 [of the retirement plan] and not for any other purpose); or (i) (1)
earned at |east four (4) Credited Seasons, thelast of whichisearned prior tothe 1974
Plan Year, and (2) isaive on June 1, 1998 (only for the purpose of applying Article
4 [of theretirement plan] or Section 7.3 [of the retirement plan] and not for any other
purpose).*

Vested inactive player — “A Vested Player who is not an Active Player.”

“2 |hid.,, p. 7.
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Appendix B. NFL and NFLPA Studies Concerning
Players’ Health

Thefollowing information wasprovided by the NFL andthe NFLPA, except for
thefirst iteminthelist. The study sponsor, participant, or author (for example, the
MTBI Committee) isidentified following the citation.

Letter from Sherry Baron, M.D., M.P.H., and Robert Rinsky, U.S. Department of
Health and Human Services, National Institute for Occupational Safety and
Health, to Frank Woschitz, National Football League Players Association, Jan.
10, 1994.*% (NFLPA)

Ira R. Casson, Elliot J. Pellman, and David C. Viano, “Chronic Traumatic
Encephalopathy in a National Football League Player,” Neurosurgery, Nov.
2006, pp. 1182-1184. (MTBI Committee)

Kevin M. Guskiewicz, et a., “Recurrent Concussion and Risk of Depression in
Retired Professional Football Players,” 2006. (NFLPA)**

Elliot J. Pellman, “Background on the National Football League’'s Research on
Concussion in Professional Football,” Neurosurgery, Oct. 2003, pp. 797-
798.(MTBI Committee)

Elliot J. Pellman, et al., “Concussion in Professional Football: Reconstruction of
Game Impacts and Injuries,” Neurosurgery, Oct. 2003, pp. 799-814. (MTBI
Committee)

Elliot J. Pellman, et al., “Concussion in Professiona Football: Location and
Direction of Helmet Impacts — Part 2,” Neurosurgery, Dec. 2003, pp. 1328-
1341. (MTBI Committee)

Elliot J. Pellman, et al., “Concussion in Professional Football: Epidemiological
Features of Game Injuries and Review of the Literature — Part 3,”
Neurosurgery, Jan. 2004, pp. 81-96. (MTBI Committee)

Elliot J. Pellman, etal., “ Concussionin Professional Football: Repeat Injuries— Part
4,” Neurosurgery, Oct. 2004, pp. 860-876. (MTBI Committee)

13 This study was published as correspondence, and the | etter notes that the mortality study
was conducted at the request of the NFL Players Association. This document is popularly
known as the “NFL mortality study.”

414 Guskiewicz, et al., did not publish an articlein 2006. The information from the NFL PA
appearsto beareferencetothisarticle: Kevin M. Guskiewicz, et al., “ Recurrent Concussion
and Risk of Depression in Retired Professional Football Players,” Medicine and Sciencein
Joorts and Exercise, June 2007, pp. 903-9009.
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Elliot J. Pellman, et a., “ Concussion in Professional Football: Injuries Involving 7
or More DaysOut — Part 5,” Neurosurgery, Nov. 2004, pp. 1100-1119. (MTBI
Committee)

Elliot J. Pellman, et a., “Concussion in Professiona Football: Neuropsychological
Testing — Part 6,” Neurosurgery, Dec. 2004, pp. 1290-1305. (MTBI
Committee)

Elliot J. Pellman, et a., “Concussion in Professional Football: Players Returning to
the Same Game — Part 7,” Neurosurgery, Jan. 2005, pp. 79-92. (MTBI
Committee)

Elliot J. Pellman, et al., “Concussion in Professional Football: Helmet Testing to
Assess Impact Performance — Part 11,” Neurosurgery, Jan. 2006, pp. 78-96.
(MTBI Committee)

Elliot J. Pellman, et a., “Concussion in Professional Football: Recovery of NFL and
High School Athletes Assessed by Computerized Neuropsychological Testing
— Part 12,” Neurosurgery, Feb. 2006, pp. 263-274. (MTBI Committee)

Elliot J. Pellman and David C. Viano, “Concussion in Professional Football,”
Neurosurgical Focus, Oct. 2006, pp. 1-10. (MTBI Committee)

Beverly Pitts, “After the Battle: Report on Lives of Former Players,” May 1994.
(NFLPA)

Beverly Pitts, “ A Study of PlayersWho Left Professional Football inthe90's,” June
2002. (NFLPA)

Mark Popovich and Beverly Pitts, “LifeAfter Football: A Survey of Former Players’
May 1989. (NFLPA)

Mark Popovich and Beverly Fitts, “ Aftermath of an NFL Career: Injuries.” (NFLPA)
May 1990

Mark Popovich and Beverly Pitts, “ Lifestyle After Football,” Spring 1994. (NFLPA)

Mark Popovich and Beverly Pitts, “Life After Football: Careersand Opportunities,”
Sept. 1996. (NFLPA)

Arthur Roberts, “Determinants of Cardiovascular and Respiratory Risk in Elite
Professional Football Players,” 2004. (NFLPA)

Thomas Schwenk, et al., “Depression and Pain in Retired Professional Football
Payers,” n.d. (NFLPA)

Paul Tagliabue, “ Tackling Concussionsin Sports,” Neurosurgery, Oct. 2003, p. 796.
(NFL)
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David C. Viano, “Report on ProCap Helmet Tests at Biokinetics,” Jan. 17, 2002.
(MTBI Committee)*™®

David C. Viano and Elliot J. Pellman, “Concussion in Professional Football:
Biomechanics of the Striking Player — Part 8,” Neurosurgery, Feb. 2005, pp.
266-280. (MTBI Committee)

David C. Viano, et a., “Concussion in Professional Football: Brain Responses by
Finite Element Analysis: Part 9,” Neurosurgery, Nov. 2005, pp. 891-916.
(MTBI Committee)

David C. Viano, et a., “Concussion in Professional Football: Comparison with
Boxing Head Impacts,” Neurosurgery, Dec. 2005, pp. 1154-1172. (MTBI
Committee)

David C. Viano, et al., “ Concussion in Professional Football: Performance of Newer
Helmets in Reconstructed Game Impacts — Part 13,” Neurosurgery, Sept.
2006, pp. 591-606. (MTBI Committee)

David C. Viano, IraR. Casson, and Elliot J. Pellman, “Concussion in Professiona
Football: Biomechanics of the Struck Player — Part 14,” Neurosurgery, Aug.
2007, pp. 313-328. (MTBI Committee)

Planned or Ongoing Studies

In 2007, the NFL stated that studiesarein progress or planned for the following
subjects (the organization(s) conducting the study or studies are also listed):

e Protective effects of mouthguards, by Biokinetics and Associates,
Ltd.**

e Biomechanical [research], Wayne State University and the
University of Goteborg (Sweden).

o Long-term effects of concussions. The organization(s) conducting
thisstudy were not identified, although it was noted that “[d]ifferent
phases of the study are being managed by different researchers.”**

“5 This article was not published.

416 Bjokinetics and Associates, Ltd., is a Canadian firm that, according to its mission
statement, “provides engineered solutions to human impact protection for sports,
transportation and defence/law enforcement appplications.” (Biokinetics, “Mission,”
available at [http://www.biokinetics. com/profile_index.html].)

“I”In aNew York Times article dated May 31, 2007, it was reported that the Commissioner
of the NFL had said that the MTBI Committee “ had just begun its own study ‘to determine
if there are any long-term effects of concussionsonretired N.F.L. players.” Dr. Casson, the
committee’s co-chair, said that players who retired from 1986 through 1996 would be

(continued...)
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e Cardiovascular health of active players, NFL's Cardiovascular
Health Committee.*®

47 (...continued)

randomly approached to undergo ‘a comprehensive neurological examination, and a
comprehensive neurologic history, including a detailed concussion history,” using player
recollection cross-referenced with old teaminjury reports. Hesaid that the study would take
two to three years to be completed and another year to be published.” (Alan Schwarz,
“Study of Ex-N.F.L. Players Ties Concussion to Depression Risk,” New York Times, May
31, 2007, p. C18.) It is possible that this excerpt refers to the same study that the NFL
mentioned initsletter to the House Committee on the Judiciary, which isthe source for the
studiesincludedinthislist. Teaminjury reportsmay not includeall of the concussionsthat
aplayer experienced, for reasons discussed above regarding financial incentives that may
cause a player not to report an injury.

418 |_etter from Goodell to Reps. Conyers and Smith, pp. 3-4.
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Appendix C. Members of the Mild Traumatic Brain
Injury Committee and Retired Player Study
Investigators

The following information is current as of October 30, 2007. The position or
role that each individual has or fills on the committee is listed first in each entry,
following the individual’s name and academic degree(s) or certification. Eight
committee members are employed by NFL teams; the team isincluded in thelist of
each individual’s professional affiliations.*

MTBI Committee

David Viano, M.D., Ph.D. — Co-chair and biomedical engineer; Biomedical
Engineer, ProBiomechanics LLC; Adjunct Professor of Engineering, Wayne State
University.

Ira Casson, M.D. — Co-chair and neurologist; Assistant Professor of Neurology,
Albert Einstein School of Medicine and Long Island Jewish Medical Center.

Ronnie Barnes, ATC — Head athletic trainer, New Y ork Giants.*
Rick Burkholder, ATC — Head athletic trainer, Philadel phia Eagles.

Henry Feuer, M.D. — Neurosurgeon; Neurosurgeon, Indiana University Medical
Center and Indianapolis Neurosurgical Group; Indianapolis Colts.

Mark Lovell, Ph.D. — Neuropsychologist; Director, University of Pittsburgh
Medical Center (UPMC) Sports Concussion Program; Associate Professor of
Neurological Surgery, University of Pittsburgh.**

“19 Unless noted otherwise, the sources of information in thisappendix are National Football
League, “NFL Outlines Standards for Concussion Management,” n.d., pp. 4-5; National
Football League, “NFL Subcommittee on Mild Traumatic Brain Injury Membership and
Affiliations As of October 30, 2007,” n.d.

40 ATC is the acronym for “certified athletic trainer.” (National Athletic Trainers
Association, “ The Factsabout Certified Athletic Trainersand the National Athletic Trainers
Association,” available at [http://www.nata.org/consumer/docs/
Factsaboutathletictrainers.pdf].)

421 Mark Lovell alsoisthe Chairman and Software Developer, IMmPACT Applications, Inc.,
which sells neurocognitive testing software to NFL teams. (ImPACT Applications,
“Developerg/Clinical,” available at [http://www.impacttest.com/contact.php#ancl];
IMPACT Applications, Inc., “Professional Teams,” availableat [ http://mww.impacttest.com/
currentusers.php?type=proteam].) For additional information on IMPACT, see Peter
Keating, “NFL’sConcussion Expert Also SellsEquipment to League,” ESPN.com, Aug. 10,
2007, available at [http://sports.espn.go.com/nfl/news/story 7 d=2967678].
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Joseph Maroon, M.D. — Neurosurgeon; Neurosurgeon, UPMC; Clinical Professor
and Vice Chairman, Department of Neurological Surgery, University of Pittsburgh
School of Medicine; Pittsburgh Steelers.*?

Joel Morgenlander, M.D. — Neurologist; Professor of Neurology, Duke University
Medical Center.

ThomasNaidich, M.D.— Neuroradiol ogist; Professor and Chief of Neuroradiol ogy,
Mount Sinai School of Medicine.

Elliot Pellman, M.D. — NFL Medical Liaison; Member, NFL Injury and Safety
Panel, NFL Subcommittee on Cardiovascular Health, and NFL Foot and Ankle
Subcommittee; Medical Director, ProHEALTH Care Associates; Associate Clinical
Professor of Medicineand Orthopedics, Mount Sinai School of Medicine; New Y ork
Jets.

John Powell, Ph.D., ATC — Epidemiologist; NFL Consultant, Injury Studies, Med
Sports Systems; Associate Professor, Departments of Kinesiology and Physical
Medicine and Rehabilitation, Michigan State University.

Doug Robertson, M.D. — Sports medicine; Indianapolis Colts.

Andrew Tucker, M.D. — Sports medicine; Co-Chairman, NFL Subcommittee on
Cardiovascular Health; Member, NFL Injury and Safety Panel; Chief of Sports
Medicine, Union Memorial Hospital; Baltimore Ravens.

Joe Waeckerle, M.D. — Emergency medicine; Editor Emeritus, Annals of

Emergency Medicine; Clinical Professor of Medicine, University of Missouri School
of Medicine; Kansas City Chiefs.

Retired Player Study Investigators

Theprofessional affiliationsof investigatorswho area so membersof theMTBI
Committee may be found above.

Ira Casson, M.D. — Member of MTBI Committee.

“22 | nformati on about Joseph Maroon’ s employment with the Pittsburgh Steelerscame from
University of Pittsburgh Medical Center, “Joseph C. Maroon, M.D.,” available at
[http://www.upmc.com/Communi cations/M edi aRel ations/UPM CExperts/ByName/M/
MaroonJosephC.htm]. Joseph Maroon also is the Chief Medical Officer, IMPACT
Applications, Inc., which sells neurocognitive testing software to NFL teams. (ImMPACT
Applications, “Developers/Clinical,” available at [http://www.impacttest.com/
contact.php#ancl]; ImPACT Applications, Inc., “Professiona Teams,” available at
[ http://www.impacttest.com/currentusers.phpype=proteam].) For additional information
on IMPACT, see Peter Keating, “NFL’s Concussion Expert Also Sells Equipment to
League,” ESPN.com, Aug. 10, 2007, avail ableat [ http://sports.espn.go.com/nfl/news/story?
id=2967678].



CRS-140

Kathleen Finzel, M.D. — Chief of Radiology, ProHEALTH Care Associates. [no
entry in parentheses for her indicating her role on the committee]

Mark Haacke, Ph.D. — Biomedical engineering; Professor of Biomedical
Engineering, Wayne State University; Director of the MRI Institute for Biomedical
Research.

Brian Hainline, M.D. — Neurologist; Associate Clinical Professor, New Y ork
University School of Medicine; Chief of Neurology, ProHEALTH Care Associates.

Victor Haughton, M.D. — Neuroradiol ogist; Professor and Chief of Neuroradiology,
University of Wisconsin-Madison.

Danielle LeStrange, R.N. — Study coordinator.**

Mark Lovell, Ph.D. — Member of MTBI Committee.
Joseph Maroon, M.D. — Member of MTBI Committee.
Joe Morgenlander, M.D. — Member of MTBI Committee.
Thomas Naidich, M.D. — Member of MTBI Committee.
Elliot Pellman, M.D. — Member of MTBI Committee.

Chi-Sing Zee, M.D. — Neuroradiologist; Professor of Radiology and Director of
Neuroradiology, Keck School of Medicine, University of Southern California.

David Viano, M.D., Ph.D. — Member of MTBI Committee.

“23 No information was provided about Danielle LeStrange’ s professional affiliationsinthe
NFL’s May 22, 2007, news release.
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Appendix D. Acronyms
CBA — caollective bargaining agreement.
CTE — chronic traumatic encephal opathy.
DICC — Disability Initial Claims Committee.
L OD — line-of-duty.
MTBI — mild traumatic brain injury.
NFL — National Football League.
NFLMC — National Football League Management Council.
NFLPA — NFL Players Association.

T& P — total and permanent.
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Notice of Endangered Status
for the

Bert Bell/Pete Rozelle NFL Player Retirement Plan (the "Retirement Plan")

Introduction

This is to inform you that on June 28, 2010, the actuary for the Retirement Plan certified
to the U.S. Department of the Treasury, and also to the plan sponsor, that the Retirement
Plan is in endangered status for the Plan Year beginning April 1, 2010 (the "2010 Plan
Year"). Federal law requires that you receive this notice.

Endangered Status

The Retirement Plan is considered to be in endangered status because the plan actuary
determined that the Retirement Plan's funded percentage is estimated to be 75% for the
2010 Plan Year. Plans that are less than 80% funded are considered to be in endangered
status under federal law and must provide this additional notice.

Funding Improvement Plan

Federal law requires plans in endangered status to adopt a funding improvement plan
aimed at restoring the financial health of the plan. The funding improvement plan must
include actions to be proposed to bargaining parties that are designed to reduce the plan's
underfunding and to avoid any accumulated funding deficiency. The funding
improvement plan must be adopted by the Retirement Plan's board of trustees (the
"Retirement Board") no later than February 24, 2011 (240 days following the due date for
the actuarial certification). We note that, if the collective bargaining agreement is
extended and provides for future contributions by the NFL Clubs under the same
methodology as currently exists, those future contributions will exceed the minimum
amounts required under federal law for a funding improvement plan.

Where to Get More Information

For more information about this notice, or to receive a copy of the funding improvement
plan after it is adopted, you may contact the Retirement Board at the Plan Office. The
address of the Plan Office is 200 St. Paul Place, Suite 2420, Baltimore, MD 21202-2040,
and the telephone number is 1-800-638-3186. For more information about the PBGC and
benefit guarantees, go to PBGC's web site, www.pbgc.gov, or call PBGC toll-free at
1.800.400.7242 (TTY/TDD users may call the Federal relay service toll free at
1.800.877.8339 and ask to be connected to 1.800.400.7242).
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88 Plan

200 St. Paul Place, Suite 2420
Baltimore, MD 21202-2040
(800) 638-3186

September 2007

Dear NFL Player:

This booklet summarizes the 88 Plan. The 88 Plan provides benefits to eligible former
Players who have "dementia," as defined in the 88 Plan. The 88 Plan was created,
and is maintained and funded in accordance with the Collective Bargaining
Agreement ("CBA") between the National Football League Players Association
("NFLPA") and the National Football League Management Council ("NFL
Management Council").

This booklet describes the main features of the 88 Plan as of this date. Please read it
carefully, show it to your family, and keep it in your permanent records. Certain
important terms are defined in the Appendix and are italicized throughout this
booklet.

This booklet summarizes the 88 Plan in everyday language. It is not a substitute for
the official 88 Plan document and, in the event of a conflict, the official 88 Plan
document will be followed. If you would like to review the official 88 Plan document,
please contact the Plan Office at the above address or by calling the toll-free
number (800) 638-3186. The staff will answer any questions you may have about
your eligibility or your benefits.

Sincerely,

The 88 Board
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Introduction

The NFLPA and the NFL Management Council established this 88 Plan to
provide benefits to certain Players with Dementia, as defined by the 88
Plan. This 88 Plan was established in recognition of former Baltimore
Colts player and Pro Football Hall of Fame member John Mackey,
whose uniform number was 88.

Participants who are determined to be Eligible Players are entitled to
receive 88 Plan benefits. These benefits are the reimbursement or
payment of medical and custodial expenses related to the Eligible
Player's Dementia.

This booklet describes the main features of the 88 Plan.
Who Is a Participant in the 88 Plan?

All Vested Players are participants in the 88 Plan. You are a Vested
Player if you are
(1) vested under the Bert Bell/Pete Rozelle NFL Player Retirement
Plan ("Retirement Plan") due to your Credited Seasons, or
(2) vested under the Retirement Plan because you have
received total and permanent disability benefits under the
Retirement Plan.

How Do You Vest Due to Credited Seasons?

You are a Vested Player based on Credited Seasons if:
—1You earn three or more Credited Seasons, including at least one
Credited Season after the 1992 season; or
—1You earn four or more Credited Seasons.

All determinations regarding Credited Seasons are made by the Board
of the Retirement Plan.

How Do You Vest Due to Total and
Permanent Disability?

You are a Vested Player if you have ever received total and permanent
disability benefits from the Retirement Plan. The Summary Plan
Description of the Retirement Plan describes the eligibility and other
rules for total and permanent disability benefits. You may request that

Summary Plan Description from the Plan Office by calling (800) 638-3186.
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How Do You Become Eligible to Receive a
Benefit Under the 88 Plan?

You are an Eligible Player entitled to receive 88 Plan benefits if the 88
Committee or the 88 Board determines that:

(1) you are a Vested Player; and

(2) your condition meets the 88 Plan's definition of Dementia.

You must apply in writing to the 88 Plan for a determination of whether
you are an Eligible Player. Application forms are available from the
Plan Office ((800) 638-3186) or at www.mygoalline.com.

How Does the 88 Plan Define Dementia?

In general, the 88 Plan uses the medical definition of Dementia in the
Diagnostic and Statistical Manual of Mental Disorders (4th Ed., Text
Revision) ("DSM"), except that Dementia caused exclusively or primarily
by substance abuse is not covered. The full medical definition of
Dementia is lengthy. You may obtain, free of charge, an excerpt from
the DSM containing the full definition by contacting the Plan Office at
(800) 638-3186. The following paragraphs paraphrase the DSM
language.

In general, dementia is a disorder characterized by the
development of multiple cognitive deficits (including memory
impairment) that are due to the direct physiological effects of
one or more general medical conditions.

The essential feature of a dementia is the development of
multiple cognitive deficits that include memory impairment and
at least one of the following cognitive disturbances: aphasia,
apraxia, agnosia, or a disturbance in executive functioning. The
cognitive deficits must be sufficiently severe to cause
impairment in occupation or social functioning and must
represent a decline from a previously higher level of functioning.

Memory impairment is required to make the diagnosis of a
dementia and is a prominent early symptom. Individuals with



dementia become impaired in their ability to learn new
material, or they forget previously learned material. Most
individuals with dementia have both forms of memory
impairment, although it is sometimes difficult to demonstrate the
loss of previously learned material early in the course of the
disorder. They may lose valuables like wallets and keys, forget
food cooking on the stove, and become lost in unfamiliar
neighborhoods. In advanced stages of dementia, memory
impairment is so severe that the person forgets his or her
occupation, schooling, birthday, family members, and
sometimes even name.

Deterioration of language function (aphasia) may be
manifested by difficulty producing the names of individuals and
objects. The speech of individuals with aphasia may become
vague or empty. Comprehension of spoken and written
language and repetition of language may also be
compromised.

Apraxia involves impaired ability to execute motor activities
despite intact motor abilities, sensory function, and
comprehension of the required task. Apraxia may contribute to
deficits in cooking, dressing, and drawing; individuals with
apraxia may be impaired in their ability to do such tasks as
comb their hair or wave goodbye.

Agnosia involves a failure to recognize or identify objects
despite intact sensory function. For example, the individual may
have normal vision but lose the ability to recognize objects such
as chairs or pencils. Eventually they may be unable to
recognize family members or their own reflection in the mirror.
Similarly, they may have normal tactile sensation, but be unable
to identify objects placed in their hands by touch alone (e.g., a
coin or keys).

Disturbances in executive functioning are a common
manifestation of dementia. Executive functioning involves the
ability to think abstractly and to plan, initiate, sequence,
monitor, and stop complex behavior. Impairment in abstract
thinking may be manifested by the individual having difficulty
coping with novel tasks and avoiding situations that require the
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processing of new and complex information.

The memory impairment and aphasia, apraxia, agnosia, or
disturbance in executive functioning must be severe enough to
cause significant impairment in social or occupational
functioning (e.g., going to school, working, shopping, dressing,
bathing, handling finances, and other activities of daily living)
and must represent a decline from a previous level of
functioning.

Excerpts from the DSM are reprinted with permission from the
Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition,
Text Revision, (Copyright 2000), American Psychiatric Association.

Dementia may be caused by one or more general medical
conditions. The following forms of dementia described in the DSM
qualify under the 88 Plan: Dementia of the Alzheimer's Type,
Vascular Dementia, Dementia due to HIV Disease, Dementia due
to Head Trauma, Dementia due to Parkinson's Disease, Dementia
due to Huntington's Disease, Dementia due to Pick's Disease,
Dementia due to Creutzfeldt-Jakob Disease, Dementia due to
Other General Medical Conditions, Dementia due to Multiple
Etiologies where substance abuse is not the primary cause, and
Dementia Not Otherwise Specified.



What Costs Does the 88 Plan Cover?

If you are determined to be an Eligible Player, the 88 Plan will
reimburse or pay the following costs that are related to your
Dementia, up to the limits described below:

= Institutional care

< Home custodial care provided by an unrelated third party
= Physician services

= Durable medical equipment

= Prescription medication

The 88 Plan does not reimburse or pay for any benefit that is paid by
an unrelated entity, such as an employer, an insurance company, or a
government agency.

The 88 Board may establish minimum standards for providers, such as
required certifications for in-home or institutional custodial care.

Benefits are payable for the duration of your Dementia. If the 88
Committee or the 88 Board should determine that you no longer have
Dementia, your benefits will cease.

What Limits Apply?

The maximum benefit in any Plan Year is $88,000, and that applies to
an Eligible Player who is institutionalized for that entire Plan Year. The
maximum benefit in any Plan Year for an Eligible Player who has not
been institutionalized for any part of that Plan Year is $50,000.

If you receive institutional care for only part of a Plan Year, the $88,000
and $50,000 limits will be prorated, so that one-twelfth (1/12) of the
$88,000 limit applies for each month in which you are admitted for any
part of that month as an in-patient to an institution, and one-twelfth
(1/12) of $50,000 applies to other months. For example, if you are
admitted as an in-patient to an institution for four and a half months
and receive home care for the remainder of the Plan Year, your
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maximum benefit for that Plan Year is 5/12 of $88,000 plus 7/12 of
$50,000, or $65,833. The Plan Year runs from April 1 to the following
March 31.

If you are an Eligible Player for only part of a Plan Year, the above
calculation will be based on the number of months that you are an
Eligible Player. For the short two-month initial Plan Year from February
1, 2007 through March 31, 2007, the maximum number of months used
above is two.

How Does an Eligible Player Obtain
Benefits?

The 88 Plan has appointed a Benefits Administrator to collect, process,
and pay your claims for benefits. Once the 88 Board or the 88
Committee has determined you are an Eligible Player, you will receive
a package of blank claim forms. You will use these forms to submit
invoices for the costs described above to the Benefits Administrator by
fax at 1-646-878-0787 or by mail to the following address:

88 Plan

c/o CIGNA Healthcare

53 Glenmaura National Blvd.
Moosic, PA 18507

Please call the Plan Office at (800) 638-3186 if you need claim forms or
have any questions.

Can 88 Plan Benefits Be Paid Directly to an
Appropriate Provider?

Yes. You may request such payment on the claim forms you will
receive, and you may call the Plan Office at (800) 638-3186 if you
have any questions.

Can Family Members and Others Help in the
Process?

The 88 Plan recognizes that Players with Dementia may not be able to
file for benefits or seek reimbursement on their own. The



representative of the Player may file claims for benefits, seek
reimbursement, and otherwise take actions under the 88 Plan on
behalf of a Player. However, the 88 Plan will not pay family members
for their services.

No. You or your representative, not the 88 Plan, are responsible for
selecting the care and services you receive, and the providers for
those services. The 88 Plan cannot be responsible for your care.

Possibly. Your 88 Plan benefit will be reduced by the amount of any
total and permanent disability benefits paid by the Retirement Plan
and the NFL Player Supplemental Disability Plan ("Disability Plan"), other
than those total and permanent disability benefits paid to Players who
are receiving the Inactive total and permanent disability benefit
described in section 5.1(d) of the Retirement Plan.

If you were receiving Active Football, Active Nonfootball, or Football
Degenerative total and permanent disability benefits under
Retirement Plan sections 5.1(a), 5.1(b), or 5.1(c) at age 55 and your
benefits converted to retirement benefits under Section 5.4 of the
Retirement Plan, your monthly 88 Plan benefit instead will be reduced
by the difference between (1) the monthly benefit you would receive
from the Retirement Plan and Disability Plan combined, if you elected
a Life Only Pension beginning at age 55, and (2) the monthly benefit
you would have received from the Retirement Plan in a Life Only
Pension at age 55 based solely on your Credited Seasons, as if you
were not disabled.

Therefore, if you receive Active Football, Active Nonfootball, or
Football Degenerative total and permanent disability benefits under
Retirement Plan sections 5.1(a), 5.1(b), or 5.1(c) and have not
converted to retrement benefits under Retirement Plan section 5.4,
the offset eliminates any 88 Plan benefits you may otherwise receive.
This offset does not apply if you are receiving Inactive total and
permanent disability benefits under Plan section 5.1(d).



What Happens to 88 Plan Benefits When
You Die?

The 88 Plan will pay for expenses incurred before you die but that are
not billed or submitted for payment until after your death. Otherwise,
no benefits are payable after your death.

How Are 88 Plan Benefits Taxed?

The 88 Plan cannot provide tax advice, and you should consult your
personal tax advisor. However, the following general statements may
be helpful.

In general, you are not taxed on the cost of medical benefits
provided to you through a licensed health care practitioner, such as
costs for office visits, hospitalization, prescription drugs, and prescribed
medical equipment.

The 88 Plan is seeking a ruling from the Internal Revenue Service to
determine whether a similar rule applies for custodial care, such as in
an institution or at home. In general, under the ruling we have
requested, you are not taxed on the 88 Plan payment or
reimbursement for that custodial care.

Unless directed otherwise by the Internal Revenue Service or you, the
88 Plan will assume for withholding purposes that your benefits for
custodial care are not taxable income.

Again, please consult with your personal tax representative to
determine whether, based on your individual facts and circumstances,
your 88 Plan benefits are taxable.



What About Medicare and Medicaid?

The Medicare and Medicaid rules are complex. The 88 Plan is notin a
position to provide advice about the possible interaction between the
88 Plan and Medicare or Medicaid.

What Else Do You Need to Know About
Your 88 Plan?

Administration and Type of Plan

The 88 Plan is a multiemployer welfare benefit plan that provides
Dementia benefits. The 88 Plan is administered by the 88 Board, which
is a joint Board of Trustees. The 88 Board has six voting members, three
of whom are selected by the NFLPA and three of whom are selected
by the NFL Management Council. The Commissioner of the NFL is a
nonvoting member.

The following individuals are currently on the 88 Board:

Chairman
Roger Goodell

Management Members
William V. Bidwill*
Richard Cass

Clark Hunt

Player Members
Tom Condon*
David Duerson
Jeff Van Note

*\Vice Chairmen

The 88 Board has absolute discretion and authority to interpret the 88
Plan, review claims for benefits, and decide how the 88 Plan applies in
different situations. Any matter on which the 88 Board is deadlocked
may be referred to an arbitrator. You can address correspondence to
individual 88 Board members, c/o the 88 Plan at the address listed
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below. The day-to-day administration of the 88 Plan, on behalf of the
88 Board, occurs at the following address:

88 Plan

200 St. Paul Place, Suite 2420
Baltimore, MD 21202-2040
800-638-3186

Plan Administrator and Trustee
88 Board

88 Plan

200 St. Paul Place, Suite 2420
Baltimore, MD 21202-2040

Agent for Service of Legal Process

The agent for service of legal process is the 88 Board. Service of legal
process also may be made on each individual member of the 88
Board.

88 Committee

One member of the 88 Committee is appointed by the NFL
Management Council and the other member is appointed by the
NFLPA. The 88 Committee has the authority and discretion to
determine whether a Player is an Eligible Player.

Custodian Bank

The assets of the 88 Plan are held in an account by:
Mellon Bank, N.A.

500 Grant Street

Room 151-1315

Pittsburgh, PA 15258

Union

The National Football League Players Association
1133 20th Street, NW

Washington, DC 20036

Representative of the Employers
NFL Management Council

280 Park Avenue

New York, NY 10017



Employer Identification Number (EIN) Assigned to the 88 Board
#11-3805565

Plan Number
501

Plan Year

Records for the 88 Plan are maintained on a Plan Year basis that
begins on April 1 and ends on the following March 31. A Plan Year is
identified by the calendar year in which it begins.

Plan Amendment or Termination

The 88 Plan is maintained under the terms of Collective Bargaining
Agreements between the NFLPA and the NFL Management Council.
The NFLPA and the NFL Management Council, when acting jointly,
have the right to amend or terminate the 88 Plan.

Contributions

Contributions to the 88 Plan are made at least quarterly to a trust fund
by the member Clubs of the NFL in amounts sufficient to pay
estimated 88 Plan benefits and expenses. You do not make
contributions in support of the 88 Plan.

Plan Assets

The 88 Plan's assets are held in trust with the 88 Board serving as the
Trustee. The Trust is intended to constitute a voluntary employees'
beneficiary association, or "VEBA," within the meaning of section
501(c)(9) of the Internal Revenue Code. Assets will be used to pay
benefits to Players or to pay the costs of administering the 88 Plan.

Assignment of Benefits
In general, you cannot transfer, assign, or pledge your benefits under
the 88 Plan.

Receipt of Documents

All correspondence, including forms, elections, and other documents
that must be submitted or filed with the 88 Plan, are deemed received
only if and when actually received by the 88 Plan, and not when
mailed or otherwise sent.
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For all types of claims and administrative review of claim denials, you
can designate a representative to act on your behalf by submitting a
written authorization to the Plan Office. If you designate a
representative to act on your behalf, unless you limit the scope of the
representation in writing (or the representation is otherwise
terminated), the decisions and other notices regarding your claim
and/or administrative review of a claim denial will be sent to your
representative, and your representative will be allowed to review and
obtain copies of your 88 Plan records and other relevant information.

If your claim for an eligibility determination or for benefits is denied in
whole or in part (including a deemed denial) and you falil to request,
in a timely manner, review by the 88 Board of the denial under the 88
Plan's review procedures described below, you will have failed to
exhaust your administrative remedies. If you fail to exhaust your
administrative remedies and later file a legal action in court on your
denied benefit claim, the court may dismiss your claim.

To become an Eligible Player, you must file a written application with
the 88 Plan.

If you are an Eligible Player and seek reimbursement or payment for
an expense, you must submit a claim form to the Benefits
Administrator.

The claims procedure for each of these types of claims is set forth
below.

Claims for Eligibility. To become an Eligible Player, you or your
personal representative must file an application in accordance with
the reasonable claims filing procedures established by the 88 Board
and you must take such actions as the 88 Committee or the 88 Board
may require. The 88 Committee or the 88 Board will notify you when
additional information is required. The time periods described below
for decisions of the 88 Committee and the 88 Board may be extended
with your consent.




If a claim for benefits is wholly or partially denied, the 88 Committee
will give you notice of its adverse benefit determination within a
reasonable time, but not later than 30 days after receipt of the claim.
This determination period may be extended twice by 30 days if, prior
to the expiration of the period, the 88 Committee determines that
such an extension is necessary due to matters beyond the control of
the 88 Plan and notifies you of the circumstances requiring the
extension of time and the date by which the 88 Committee expects to
render a decision. If any extension is necessary, the notice of
extension will specifically explain the standards on which entitlement
to a benefit is based, the unresolved issues that prevent a decision on
the claim, and the additional information needed to resolve those
issues. You will be afforded at least 45 days to provide the specified
information. If the 88 Committee fails to notify you of its decision to
grant or deny such claim within the time specified by this paragraph,
you may deem such claim to have been denied by the 88 Committee
and the review procedure described below will become available to
you.

The notice of an adverse benefit determination will be written in a
manner calculated to be understood by you and will set forth the
following:

(1) the specific reason(s) for the determination;

(2) reference to the specific plan provisions on which the
determination is based;

(3) a description of additional material or information, if any,
needed to perfect the claim and the reasons such material or
information is necessary;

(4) a description of the 88 Plan's claims review procedures and
the time limits applicable to such procedures, including a
statement of the Player's right to bring a civil action under
section 502(a) of ERISA following an adverse benefit
determination on review;

(5) any internal rule, guideline, protocol, or other similar criterion
relied on in making the determination (or state that such
information is available free of charge upon request); and

(6) if the determination was based on a scientific or clinical
exclusion or limit, an explanation of the scientific or clinical
judgment for the determination, applying the terms of the 88
Plan to your circumstances (or state that such explanation is
available free of charge upon request).



You will have 180 days from the receipt of an adverse benefit
determination to file a written request for review of the initial decision
to the 88 Board.

You will have the opportunity to submit written comments, documents,
and other information in support of the request for review and wiill
have access to relevant documents, records, and other information in
the administrative record. The 88 Board's review of the adverse
benefit determination will take into account all available information,
regardless of whether that information was presented or available to
the 88 Committee.

The 88 Board will accord no deference to the determination of the 88
Committee. If a claim involves a medical judgment question, the
health care professional who is consulted on review will not be an
individual who was consulted during the initial determination or his
subordinate, if applicable. Upon request, the 88 Board will provide for
the identification of the medical experts whose advice was obtained
on behalf of the 88 Plan in connection with the adverse benefit
determination, without regard to whether the advice was relied upon
in making the benefit determination.

Decisions by the 88 Board on review will be made no later than the
date of the 88 Board meeting that immediately follows the 88 Plan's
receipt of the Player's request for review, unless the request for review
is received by the 88 Plan within 30 days preceding the date of such
meeting. In such case, the 88 Board's decision may be made by no
later than the second meeting following the 88 Plan's receipt of the
request for review. If special circumstances require a further extension
of time for processing, a benefit determination will be rendered not
later than the third meeting of the 88 Board following the 88 Plan's
receipt of the request for review. If such an extension of time is
required, the 88 Board will notify you in writing of the extension,
describing the special circumstances and the date as of which the
benefit determination will be made, prior to the commencement of
the extension.

You will be notified of the results of the review not later than five days
after the determination. Any notification of an adverse benefit
determination on review will:



(1) state the specific reason(s) for the determination;

(2) reference specific 88 Plan provision(s) on which the
determination is based,;

(3) state that you are entitled to receive, upon request and free
of charge, reasonable access to, and copies of, all
documents, records, and other information relevant to the
claim for benefits;

(4) state that you have the right to bring an action under ERISA
section 502(a);

(5) disclose any internal rule, guidelines, or protocol relied on in
making the determination (or state that such information will
be provided free of charge upon request); and

(6) if the determination was based on a scientific or clinical
exclusion or limit, contain an explanation of the scientific or
clinical judgment for the determination, applying the terms of
the 88 Plan to your circumstances (or state that such
explanation is available free of charge upon request).

Claims for Reimbursement. If you are an Eligible Player, you or your
personal representative must file an application for reimbursement or
payment of expenses related to Dementia in accordance with the
reasonable claims filing procedures established by the 88 Board and
take such actions as the Benefits Administrator or the 88 Board may
require. The Benefits Administrator or the 88 Board will notify you when
additional information is required. The time periods described below
for decisions of the Benefits Administrator and the 88 Board may be
extended with your consent.

If a claim for benefits is wholly or partially denied, the Benefits
Administrator will give you notice of its adverse benefit determination
within a reasonable time, but not later than 30 days after receipt of
the claim. This determination period may be extended twice by 30
days if, prior to the expiration of the period, the Benefits Administrator
determines that such an extension is necessary due to matters beyond
the control of the 88 Plan and notifies you of the circumstances
requiring the extension of time and the date by which the Benefits
Administrator expects to render a decision. If any extension is
necessary, the notice of extension will specifically explain the
standards on which entittement to a benefit is based, the unresolved
issues that prevent a decision on the claim, and the additional
information needed to resolve those issues. You will be afforded at



least 45 days to provide the specified information. If the Benefits
Administrator fails to notify you of its decision to grant or deny such
claim within the time specified by this paragraph, you may deem such
claim to have been denied by the Benefits Administrator and the
review procedure described below will become available to you.

The notice of an adverse benefit determination will be written in a
manner calculated to be understood by you and will set forth the
following:

(1) the specific reason(s) for the determination;

(2) reference to the specific plan provisions on which the
determination is based,;

(3) a description of additional material or information, if any,
needed to perfect the claim and the reasons such material or
information is necessary;

(4) a description of the 88 Plan's claims review procedures and
the time limits applicable to such procedures, including a
statement of the Player's right to bring a civil action under
section 502(a) of ERISA following an adverse benefit
determination on review;

(5) any internal rule, guideline, protocol, or other similar criterion
relied on in making the determination (or state that such
information is available free of charge upon request); and

(6) if the determination was based on a scientific or clinical
exclusion or limit, an explanation of the scientific or clinical
judgment for the determination, applying the terms of the 88
Plan to your circumstances (or state that such explanation is
available free of charge upon request).

You will have 180 days from the receipt of an adverse benefit
determination to file a written request for review of the initial decision
to the 88 Board.

You will have the opportunity to submit written comments, documents,
and other information in support of the request for review and wiill
have access to relevant documents, records, and other information in
the administrative record. The 88 Board's review of the adverse
benefit determination will take into account all available information,
regardless of whether that information was presented or available to
the Benefits Administrator.



The 88 Board will accord no deference to the determination of the
Benefits Administrator. If a claim involves a medical judgment
question, the health care professional who is consulted on review will
not be an individual who was consulted during the initial
determination or his subordinate, if applicable. Upon request, the 88
Board will provide for the identification of the medical experts whose
advice was obtained on behalf of the 88 Plan in connection with the
adverse benefit determination, without regard to whether the advice
was relied upon in making the benefit determination.

Decisions by the 88 Board on review will be made no later than the
date of the 88 Board meeting that immediately follows the 88 Plan's
receipt of the Player's request for review, unless the request for review
is received by the 88 Plan within 30 days preceding the date of such
meeting. In such case, the 88 Board's decision may be made by no
later than the second meeting following the 88 Plan's receipt of the
request for review. If special circumstances require a further extension
of time for processing, a benefit determination will be rendered not
later than the third meeting of the 88 Board following the 88 Plan's
receipt of the request for review. If such an extension of time is
required, the 88 Board will notify you in writing of the extension,
describing the special circumstances and the date as of which the
benefit determination will be made, prior to the commencement of
the extension.

You will be notified of the results of the review in writing after the
determination. Any notification of an adverse benefit determination
on review will:

(1) state the specific reason(s) for the determination;

(2) reference specific 88 Plan provision(s) on which the
determination is based,;

(3) state that you are entitled to receive, upon request and free
of charge, reasonable access to, and copies of, all
documents, records, and other information relevant to the
claim for benefits;

(4) state that you have the right to bring an action under ERISA
section 502(a);

(5) disclose any internal rule, guidelines, or protocol relied on in
making the determination (or state that such information will
be provided free of charge upon request); and



(6) if the determination was based on a scientific or clinical
exclusion or limit, contain an explanation of the scientific or
clinical judgment for the determination, applying the terms of
the 88 Plan to your circumstances (or state that such
explanation is available free of charge upon request).

You may not commence a legal action in a court on a benefit claim
denial or partial denial more than 42 months from the date of the final
decision on your claim. With respect to all other types of claims, you
may not commence a legal action in a court after the earlier of -

= six years after the date of any omission, violation, or breach of
any responsibility, duty, or obligation imposed by the 88 Plan or
applicable laws, or

= three years after the earliest date that you had actual or
constructive knowledge of any such omission, violation, or
breach, except that, depending on the facts, certain
exceptions may apply.

If you do file a legal action after these limitation periods have expired,
the court may dismiss your claim.

You are entitled to certain rights and protections under the Employee
Retirement Income Security Act, as amended ("ERISA").

ERISA Provides that All 88 Plan Participants Are Entitled to:
Receive Information About Your Plan Benefits:

= Examine without charge at the Plan Office all official 88 Plan
documents, including the relevant Collective Bargaining
Agreements, a copy of the latest annual report (Form 5500
Series) filed by the 88 Board with the US Department of Labor,
and a copy of the updated summary plan description. You can
get copies of these 88 Plan documents if you ask in writing. The
Plan Office may charge you a reasonable fee for copies of
these documents, except for the summary plan description.

= Receive a summary of the 88 Plan's annual financial report. The
88 Board is required by law to give you a copy of this Summary
Annual Report every year.



= Obtain by written request to the Plan Office a complete list of
employers and employee organizations sponsoring the 88 Plan.
The list also is available for examination at the Plan Office. In
addition, you may obtain by written request to the Plan Office
information as to whether a particular employer or employee
organization is an 88 Plan sponsor and, if so, the sponsor's
address.

Prudent Actions by Plan Fiduciaries:

In addition to creating rights for plan participants, ERISA imposes duties
upon the people who are responsible for the operation of the 88 Plan.
The 88 Board members and certain others with responsibility for
managing or operating the 88 Plan, called "fiduciaries" of the 88 Plan,
have a duty to do their job prudently and in your interest and in the
interest of all the other 88 Plan participants and beneficiaries. No one
— neither your employer, your union, nor any other person — may
terminate your employment or in any way discriminate against you to
prevent you from obtaining an 88 Plan benefit or exercising your rights
under ERISA.

Enforce Your Rights:

If your claim for an 88 Plan benefit from the 88 Plan is denied in whole
or in part, you have the right to receive a written explanation of the
reason for the denial. You have the right to have the 88 Board review
and reconsider your claim. And, under ERISA, there are steps you can
take to exercise these rights.

For instance, if you ask for copies of the above materials from the Plan
Office and do not receive them within 30 days, you can file suit in a
federal court. In such a case, the court may require the 88 Board to
provide the material. In addition, the court may impose a fine of up
to $110 a day on the 88 Board, payable to you, unless you did not get
the materials because of some reason beyond the control of the 88
Board.

If you have a claim for benefits that is denied or ignored in whole or in
part, you may file suit in a state or federal court. In addition, if you
disagree with the Plan's decision or lack thereof concerning the
qualified status of a domestic relations order, you may file a suit in
federal court. If the 88 Plan fiduciaries misuse the 88 Plan's money, or
you are discriminated against for asserting your rights, you may seek



assistance from the US Department of Labor. You may file suit in a
federal court. The court will decide who should pay court costs and
legal fees. If the court decides in your favor, it may order the person
you have sued to pay these court costs and legal fees. If you lose, the
court may order you to pay these court costs and legal fees if, for
example, it finds your claim is frivolous.

Assistance with Your Questions:

If you have any questions about your 88 Plan, you should contact the
88 Board by writing or calling the Plan Office. If you have any
questions about this statement or about your rights under ERISA, or if
you need assistance in obtaining documents from the Plan
Administrator, you should contact the nearest office of the Employee
Benefits Security Administration, US Department of Labor, listed in your
telephone directory, or the Division of Technical Assistance and
Inquiries, Employee Benefits Security Administration, US Department of
Labor, 200 Constitution Avenue, NW, Washington, DC 20210. You also
can obtain certain publications about your rights and responsibilities
by calling the publications hotline of the Employee Benefits Security
Administration.

No PBGC Insurance

Benefits under the 88 Plan are not insured by the Pension Benefit
Guaranty Corporation ("PBGC"). PBGC insurance protection is not
available to welfare benefit plans such as this 88 Plan.

Disclaimer

This summary is intended to describe in general terms the essential
features of your 88 Plan. Every effort has been made to make sure
that the information contained in this summary is correct; however, in
the case of any discrepancy, the provisions of the actual 88 Plan and
Trust will govern.



Active Player. You are an Active Player if (1) you are obligated to
perform football-playing services under a contract with a Club, or (ii)
for purposes of qualifying for total and permanent disability benefits,
you are no longer obligated to perform football-playing services under
a contract with a Club, but you are between the period beginning
when your last contract expired or you were terminated for any
reason, and ending on the later of the July 15 following the beginning
of the period or the first day of pre-season training camp.

Benefits Administrator. The Benefits Administrator is the person or
entity appointed by the 88 Board to make the initial determination of
the extent to which an expense incurred by an Eligible Player will be
reimbursed.

Credited Season. Credited Season under the 88 Plan has the same
meaning as that term is defined in Section 1.10 of the Retirement Plan.
As applied to the 88 Plan, a Credited Season is a Plan Year in which a
Player:

(a) is an Active Player (including an injured Player who satisfies the
definition of Active Player) on the date of three or more Games,
not including Game dates when he was on the Future List;

(b) isinjured after April 1, 1970 in the course and scope of his
employment for an Employer and by reason of such injury
receives payment equivalent to his salary for three or more
Games or for a number of Games which, when added to the
number of Games in such Plan Year for which he otherwise has
credit, totals three or more;

(c) afterreporting to at least one official pre-season training camp or
official practice session during such Plan Year, (1) dies, (2)
becomes totally and permanently disabled under Section 5.1(a)
or Section 5.1(b) of the Retirement Plan, or (3) incurs a disability
that subsequently qualifies for a benefit under Section 6.1 of the
Retirement Plan;

(d) is absent from employment by an Employer while serving in the
Armed Forces of the United States, provided such Player returns
as an Active Player, after first being eligible for discharge from



(e)

military service, by the later of (i) 90 days or any longer period
prescribed by applicable law, or (i) the opening of the official
pre-season training camp;

effective June 1, 1993, was absent from employment by an
Employer while serving in the Armed Forces of the United States
during the periods set forth in the table below if (1) during the one
year period ending on the date he entered the Armed Forces,
such Player either played professional football for an Employer or
signed a contract (or a similar document) stipulating his intent to
play professional football for an Employer, and (2) such Player was
alive on the date set forth in the table below for the
corresponding period:

For Plan Years: Such Player Was Alive On:

April 1, 1941 through March 31, 1947 June 6, 1994

April 1, 1950 through March 31, 1955 May 1, 1996

April 1, 1960 through March 31, 1976 January 13, 2000

()

Provided that Credited Season under this subsection (e) will be
granted only if and to the extent necessary for such Player to
become a Vested Player; or

effective April 1, 2001, has a season with at least eight games on
the practice squad in a Plan Year (either before or after April 1,
2001) in which he did not otherwise earn a Credited Season,
provided that he is otherwise vested and earns a Credited
Season in 2001 or later. A Player may earn a maximum of one
Credited Season under this subsection (f) regardless of the
number of seasons in which he has at least eight games on the
practice squad.

A Player cannot earn more than one Credited Season during a Plan
Year. A Credited Season is identified by the calendar year in which it
begins.

Dementia. Dementia means dementia as defined in the Diagnostic
and Statistical Manual of Mental Disorders (4th Ed., Text Revision),
excluding (1) Substance-Induced Persisting Dementia, and (2)



Dementia Due to Multiple Etiologies where Substance-Induced
Persisting Dementia is the primary cause.

Eligible Player. An Eligible Player is a Vested Player who has been
determined eligible to receive benefits under the 88 Plan, as
described in 88 Plan Section 3.1.

Plan Year. Plan Year means a 12-month period from April 1 to March
31. A Plan Year is identified by the calendar year in which it begins.
The first Plan Year is the period from February 1, 2007 to March 31,
2007.

Player. A Player is any person who is or was employed under a
contract by an Employer to play football in the League.

Retirement Plan. The Retirement Plan is the Bert Bell/Pete Rozelle NFL
Player Retirement Plan, or its predecessors, the Bert Bell NFL Player
Retirement Plan and the Pete Rozelle NFL Player Retirement Plan.

Vested Player. A Vested Player is a Player who has vested under the
Retirement Plan due to his Credited Seasons or his total and
permanent disability.
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

BERNARD PAUL PARRISH, HERBERT

ANTHONY ADDERLEY, WALTER

ROBERTS Ill, on behalf of themselves No. C 07-00943 WHA
and all others similarly situated,

Plaintiffs,

V.
ORDER DENYING ALL
NATIONAL FOOTBALL LEAGUE POST-TRIAL MOTIONS

PLAYERS INCORPORATED, et al.,

Defendants.

The jury returned a verdict for the plaintiff class of retired NFL players who had signed
a “Retired Player Group License Agreement” during the class period, finding that defendants
had breached a duty to market their likeness and names. The verdict was for $7.1 million in
compensatory damages and $21 million in exemplary damages. Defendants have now moved
for judgment in their favor. A hearing has been held. Briefing before and after the hearing
have been considered.

The Court is satisfied that the jury instructions were correct and fairly covered the issues
submitted to the jury (or that any problem with them was not preserved). So much has already
been said on the record as to the reasons for the instructions that more is unnecessary, although
it is worth adding that on a majority of legal issues, the instructions favored the defense view of

the law. The punitive damage instruction, for example, was exactly as requested by the defense.
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The only other question is whether under the law as stated in the instructions, the trial
evidence was sufficient to support the verdict. No doubt, defense counsel made a fine closing
to the jury. Had the verdict been the other way, it would have been supported. But that is not
the test. Given the deference we must accord jury verdicts, the test is whether the verdict as
rendered was supportable. The answer is yes. Nor was the verdict so far against the weight
of the evidence as to warrant a new trial.

The jury could reasonably have accepted the view of the evidence that defendants
undertook a fiduciary duty to promote and to market all retired players who had signed
RPGLAs — yet made no effort to do so — and that defendants’ true commercial motive was
to create an illusion of representation so that no one else would seek to sign up the RPGLA
class and to market them. While defendants offered vague verbal testimony of passing
attempts to market the RPGLA group as a whole, the jury could have easily rejected those
snippets as self-serving “double talk.” Not a single offer to market the entire group was ever
in writing; nor was there ever any documentary corroboration of any such verbal group offer.
To the contrary, the only writings showed the opposite of marketing — for example, that
defendants told Electronic Arts to “scramble” the identities of retired players in the lucrative
Madden vintage-team game. This game would have been a golden opportunity for defendants
to have offered to license the entire group of RPGLA members but, significantly, no such
offer was made — or so the jury could reasonably have found. Instead, defendants told EA
to “scramble” the names and identities of retired players and the class received zero from this
potential bonanza. What is more, the Hall of Fame evidence showed that defendants were
willing to “sell out” the RPGLA class members in order to curry favor with EA (by keeping
a competitor of EA out of the market) — or so the jury could have reasonably concluded.
And, the “escrow account” referenced in the RPGLA (supposedly to be set up to hold revenues
for class members) was never even established by defendants, from which it could reasonably
have been inferred that the escrow account was never intended to be anything more than an

illusion.
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The multi-factor test for the existence of a fiduciary duty arguably favored defendants
on some points but overall there was sufficient evidence that defendants took on a fiduciary
duty to market the RPGLA class as a group. For example, defendants’ own website (TX 5)
held themselves out as “representing” both active and retired players with respect to their
images and identities, saying that Players, Inc., was formed “to generate revenue for the
players . ..” and that it had been “aggressive in its efforts to expand player marketing
opportunities.” Other such supportive evidence is cited in plaintiff’s memorandum.

A monumental fact was never adequately explained by defendants — how could it
have been that defendants lobbied thousands of retired players for fourteen years to sign up
for defendants’ RPGLA “program,” yet never paid one cent to any retired player under the
program? Put differently, if retired players’ images and identities were really the undesirable
“dog food” contended by the defense, then why did they try so hard to sign up the RPGLA class
members for so long — only to never pay a penny? Given the golden opportunity presented
by the Madden vintage-team game, the jury could reasonably have concluded that the true
motive was to deter or to head off any competing effort by any third-party promoter (or by
the retired players themselves) to license them as a group and to lull the retired players into
misbelieving that defendants were out on the hustings trying to generate revenue for them.
Instead, defendants gave complete priority in their group efforts to marketing active players.
Defendants got to keep a large share of the active player group money (and very little of any
retired player group money) so the incentives were skewed to favor marketing the active players
to the exclusion of the retired players.

It is, of course, true that one can acquire a license to use a name and likeness without
also undertaking to be a marketing agent. Put differently, a bare licensee may use or not use
the rights as it wishes — even to the point of ignoring them. A marketing agent, by contrast,
takes on an affirmative duty to promote the name and likeness. This distinction was carefully
explained in the final charge to the jury. The jury plainly decided that defendants were more
than bare licensees and, indeed, had undertaken to be marketing agents under its “program” for

RPGLA class members. The evidence supported this conclusion. Again, defendants’ website
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(TX 5) specifically boasted that defendants “represented” thousands of retired football players
with respect to their names and likenesses. In context, this meant that defendants were publicly
acknowledging their role as marketing agents for retired players. We must also remember that
defendants paid nothing for the RPGLAs, so retired players could have received compensation
only if defendants made an effort to market the rights. The players could reasonably have
expected that defendants would do so. This was thus unlike the situation where an investor
pays cash up front for name and likeness rights and then has the right, as a bare licensee, to
market or not to market as it wishes — or so the jury could reasonably have found.

Defendants’ most vigorous attack is on the $7.1 million compensatory award. This was
for breach of the fiduciary duty to market RPGLA class images and identities. The defense
contends that the award was utterly speculative and merely a number snatched from the ether.
The defense correctly points out that plaintiff’s ambitious damage theory at trial was that the
retired players were entitled to share equally and shoulder to shoulder with the active players
in dividing up the huge GLR revenue pool. This theory was presented for both the contract
claim and the fiduciary duty claim. Plainly, it was rejected by the jury on both counts.
Instead, the jury awarded a far more modest amount, $7.1 million. That leads to the question
of whether there was a viable basis in the record to sustain the $7.1 million verdict for the
breach of fiduciary duty.

While it is true that plaintiff’s counsel presented a luxurious damage theory, the
instructions themselves supplied the correct measure. The jury was instructed ( 50) that
“the measure of damages for breach of fiduciary duty is the amount of money necessary to
place RPGLA class members in the same economic position they would have been in if
defendants’ fiduciary duty had not been breached.” The jury was further instructed that
plaintiff had to first prove economic injury as a result of any breach, and that plaintiff had to
prove damages with reasonable certainty. The jury was told that “Plaintiff is not entitled to
recover damages which are speculative, remote, imaginary, contingent, or merely possible.

Your award must be based upon evidence and not from speculation, guesswork or conjecture”
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(151). They were further told that if they found plaintiff’s proof to be vague or speculative,
then the jury could award nominal damages.

So the correct measure of damages was before the jury. Was there evidence from which
the jury, following this measure, could assemble its own calculation? The defense is correct in
that no expert testimony addressed the range of prices a group license for all 2074 class
members might have commanded in the market during the times in question. In this regard, it is
even true that the Court itself noted this omission before the case went to the jury and heard
argument on its significance. Possibly, the better plaintiff’s practice would have been to have
called a sports agent to advise the jury on what the plausible range of prices that might have
been fetched had defendants complied with their fiduciary duty.

In the end, the Court decided to let the issue go to the jury. The Court determined that
despite this circumstance, there was sufficient other evidence from which the jury could
construct a reasonable damage award, applying the correct measure stated in the instructions.
For example, the jury was aware of the massive dollars paid for the group license for active
players and the separate more modest dollars garnered by the various ad hoc license agreements
for retired players. Plaintiff’s memorandum references other benchmarks and evidence on the
subject. The verdict is sufficiently low in relation to the vast sums negotiated for the active
players and was sufficiently close to the ad hoc totals for retired players that by these
benchmarks the verdict was reasonable.

While the $7.1 million number was never testified to by any expert, such testimony is
not a prerequisite. Otherwise, virtually all verdicts would have to be tossed aside, for juries are
supposed to exercise their own critical judgment and not simply rubber-stamp the theories of
retained “experts.” The evidence as a whole supported the conclusion that had defendants
tried to market the RPGLA class members rather than letting EA scramble their identifies, a
group royalty in the general vicinity of the verdict would have been obtainable. When viewed
against the massive amounts paid for active player group rights, the $7.1 million was reserved.
The verdict was within the bounds of reasonableness and the law does not require that the dollar

amount be amenable to reverse engineering to trace the exact methodology used by the jury.
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Under our jury system, jury verdicts must be accorded great deference and a jury is permitted
“to do its own math.” City Solutions, Inc. v. Clear Channel Communications, Inc., 365 F.3d
835, 840-41 (9th Cir. 2004) (reversal of Rule 50 JMOL in analogous circumstances). In sum,
in light of these cautionary instructions, the comparable moderation of the verdict, and the
plausible benchmarks in the evidence, the verdict will be sustained as anchored in the evidence,
even if not in the stratospheric range requested by counsel for the class.

The punitive damages award will not be set aside. The jury could reasonably have
found an intentional and calculated breach of a fiduciary duty by defendants, for the reason
stated. The amount was not disproportionate to the wrong done or to the compensatory award.
Viewed in a light most favorable to the verdict, the evidence was clear and convincing.

With respect to the separate contract claim (on which no damages were awarded but
a breach was found), defendants had no one to blame but themselves for the confounded
wording of the RPGLA which, as was earlier said, was a “masterpiece of obfuscation.”

While defendants presented a plausible “understanding” of it, the jury could reasonably have
rejected that interpretation, especially given that it was so lacking in any contemporaneous
written support.

All other grounds asserted are denied as without merit or having been waived. As to any
other specific point raised by the motion, this order is in agreement with the memorandum filed
by plaintiff. All defense post-trial motions are DENIED.

* * *

With respect to a plan of distribution of the recovery to the class members, all
proceedings to collect the judgment and to devise a plan of allocation shall be STAYED
pending resolution of all appeals, subject to the inquiry below. If the judgment is affirmed,
then defendants must then promptly pay the judgment into registry of the court (with statutory
interest from the date of judgment) and then a plan of allocation shall be devised. This is
without prejudice to a motion for security for the judgment should the finances of defendants

deteriorate but such circumstances seem unlikely at present. Plaintiff, however, shall be entitled
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to quarterly inquiry into defendants’ financial condition, failing cooperation on which the Court
shall, on motion, consider a bond requirement.

So too as to any award of attorney’s fees. It is unseemly to immediately lop a large
percentage off the top for the lawyers until the plan of distribution is determined and the Court
can see how prejudiced class members would be by any large fee award. The attorney’s fee
motion and the motion for a side bonus payment to the class representative are DENIED
WITHOUT PREJUDICE to renewal in connection with the plan of distribution, which shall all
take place after all appeals of the main judgment.

* * *

By this order, the Court requests counsel to submit short memoranda on the issue of
whether it is necessary to approve a plan of distribution or take any further action before the
case can go on appeal. Please submit the memoranda within FOURTEEN CALENDAR DAYS of
this order. The same memoranda should address also whether notice and opportunity to be
heard should be given to the class as to the proposed plan of distribution and as to any

attorney’s fee motion and/or a side bonus payment to the class representative.

IT IS SO ORDERED.

WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE

Dated: January 13, 2009.
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