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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SPINIELLO COMPANIES,
Aaintiff, : OPINION & ORDER
V. : Civ. No. 10-04492 (WHW)

INFRASTRUCTURE TECHNOLOGIES,
INC.,

Defendant.

Walls, Senior District Judge

Defendant Infrastructure Technologies, Inc. moves to dismiss the complaint for lack of
personal jurisdiction and improper venue. The mogatenied as moot because the Clerk of the
Court is ordered to transfer this case to théddnStates District Qurt for the District of
Minnesota pursuant to 28 UGS.8 1406(a). The Court did hbold a hearing and bases its
conclusions on the complaint anifidavits filed by the parties.

FACTUAL AND PROCEDURAL BACKGROUND

As part of a sewer rehabilitation projeitte City of St. Gyud, Minnesota hired the
plaintiff, Spiniello Companies, a New Jersegsbd construction company, to line the city’s
sewers with cured-in-place pipindefore Spiniello could install the cured-in-place pipes, the
sewer lines needed to be cleaned. Spinieldeived and accepted a bid for this preliminary

cleaning work from the defendant, Infrastructiezhnologies, Inc. (“Infratech”), a Minnesota-

! According to Spiniello’s website, cured-in-place pipa less expensive alternative to replacing existing pipelines
which involves insertion of a resin-baskner that conforms to the shapetioé existing pipes. Cured-in-Place Pipe,
Spiniello Infrastructure Worldwide, http://www.spéllo.com/CIPP.php (last visited April 25, 2011).
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based company specializing in pipeline clearand inspection. Spiniello and Infratech signed a
contract in October 2009 in which Spinietigreed to pay Infratech $81,336.74 for this work.

The project did not go as planned. Accordin@niello, Infratech needed to complete
its cleaning work in a timely manner so thatrigllo would have enough time to install the
cured-in-place pipe by December 31, 2009, the deadline Spiniello and the City had agreed to.
The parties dispute the precise sawof the delays that followelyt, in any event, Spiniello was
unable to complete its work by the deadline.

Both parties claim losses related to the prtoj&piniello says that it incurred additional
expenses related to labor and @guent rental costs. Infratechysahat it is owed more money
because it had to clean more material ouhefsewer pipes than the original estimate.

% * *

The procedural history of this case involyasallel cases filed e and in the United
States District Court for the Birict of Minnesota. Spiniello gdl Infratech in this Court on
September 1, 2010. On November 5, 2010 Infratech Spatello in the District Court for the
District of Minnesotalnfrastructure Tech, Inc. v. Spiniello Cp€iv. No. 10-4482 (D. Minn.
filed Nov. 5, 2010). Three days later, on Noweer 8, 2010, Infratech filed this motion to
dismiss for lack of personal jurisdiction and improper venue.

While the motion was pending before thisurt, on December 23, 2010, Spiniello moved
in the District of Minnesota to dismiss thase there on grounds that the suit was barred by a
forum selection clause in tlentract between Spiniello ahafratech. On March 15, 2011, this
Court alerted the parties that it was considerisgaspontéransfer of this cas® the District of
Minnesota and gave the parties an oppotyuni respond. ECF No. 15. On April 20, 2011, the

Minnesota court granted Spiniello’s motiand dismissed the case without prejudice.
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Infrastructure Tech., o v. Spiniello CosCiv. No. 10-4482 (D. Minn. Apr. 20, 2011), ECF No.
17. On April 21, 2011, Infratech filed a complaintims Court to presee its claims pending
appeal of the Minnesotaart’'s order. ECF No. 20nfrastructure Tech., Inc. v. Liberty Mut.
Grp., Civ. No. 11-2305 (D.N.J. filed April 21, 2011).

This Court now transfers this case to the District of Minnesota.

DISCUSSION

Infratech seeks to dismiss the complaint beeaticlaims that this Court lacks personal
jurisdiction over it and thatenue is improper here.

A. Personal Jurisdiction

This Court looks to New Jersey law to deter@whether it has personal jurisdiction over
the defendantdviller Yacht Sales, Inc. v. Smjt884 F.3d 93, 96 (3d Cir. 2004). New Jersey’s
long-arm statute provides for jadiction coextensive with the dpeocess requirements of the
United States Constitutiofd.

Due process requires that personal jurisditbe asserted over a nonresident defendant
only when that defendant has “minimum contagts the forum such that the maintenance of
the suit does not offend traditional notiafdair play and substantial justicel’lcordia Tech.,
Inc. v. Telkom SA Ltd458 F.3d 172, 177 (3d Cir. 2006) (quotingl Shoe Co. v. Washington
326 U.S. 310, 316 (1945)) (brackets omitted).

A district court may exercise either geraraspecific personal jurisdiction over a
defendantAbel v. Kirbaran 267 F. App’x 106, 108 (3d Cir. 2008%eneral jurisdiction exists
where the defendant maintains continuaug systematic contacts with the foruarovident

Nat’l Bank v. California Fed. Sav. & Loan Ass8119 F.2d 434, 437 (3d Cir. 1987). The plaintiff
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here does not suggest that the defendant igstulg general jurisdiction in New Jersey, but
maintains that it is subject to specific jurisdiction here.

A defendant’s “minimum contacts” are safnt for specific jurisdiction when it has
“purposefully directed” its activiteat a resident of éhforum and “the injurarises from, or is
related to, those activitiesTelcordig 458 F.3d at 17{citation omitted). Parties who “reach out
beyond one state and create aomitig relationships and obligations with citizens of another
state” are subject to personaliggliction in the other stat8urger King Corp. v. Rudzewic471
U.S. 462, 473 (1985).

Ultimately, “it is essential in each casathhere be some act by which the defendant
purposefully avails itseldf the privilege of conducting actties within the forum State, thus
invoking the benefits and ptections of its laws.Burger King 471 U.S. at 475 (citation
omitted). A defendant’s actions must “createud&antial connection’ with the forum State” by
engaging in “significant activities within a S¢gt or creating “continuig obligations” between
itself and forum residenttd. at 475-76 (citations omitted).

Where, as here, a case involves an alleged breach of cdritracEourt considers the
“totality of the circumstancesTelcordig 458 F.3d at 177 (citation omitted), including “whether
the defendant’s contacts with the forum were imsgrntal in either the formation of the contract
or its breach,’Gen. Elec. v. Deutz A@70 F.3d 144, 150 (3d Cir. 2001) (citation omitted).
Courts consider several factors to determwhether the defendant purposefully maintained
sufficient contacts with the forum includingripr negotiations and contemplated future

consequences, along with the terms of the contiragttthe parties’ actuaburse of dealing.”

2 |n its opposition to the motion to dismiss, the plaintiff has not relied on its tortious interference claim, or, for that
matter, even mentioned the claim in its brief or supporting affidavit.
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Budget Blinds, Inc. v. Whit&36 F.3d 244, 261 (3d Cir. 2008) (quotBgrger King 471 U.S. at
479).

The burden to produce actual evidence efdbfendant’s contacts with the forum state
rests on the plaintiffTime Share Vacation Club v. Atl. Resorts, LT85 F.2d 61, 66 n.9 (3d Cir.
1984). Here, Spiniello provided an affidavit it states that Infratech had the following
contacts with New Jersey:

(1) Infratech communicated with Spiniello erapées in New Jersey via telephone, email
and fax about the project and Infratechiork proposal, which it had faxed to
Spiniello at its New Jersey officRodenberger Decl. 11 12, 13, 14;

(2) Infratech and Spiniello negotiated the temhsheir contract \a telephone, email and
fax.Id. 7 16;

(3) Infratech signed a copy of the contract aerdt it to Spiniello’s office in New Jersey.
Id.;

(4) Infratech “frequently communicad” with Spiniello employees about “its inability to
complete the Work.1d. § 26.

These contacts themselves, singly or ctifety, do not demonsdte that Infratech
engaged in “significant activities” in New Jeysor “created continag obligations” between
itself and Spiniello such that those contact are@efit to conclude that availed itself “the
privilege of conducting business” in the st&iee Burger Kingd71 U.S. at 475-76 (quotation
marks and citations omitted).

Personal jurisdiction does not require the phygicasence of the defendant in the forum
state.Deutz AG 270 F.3d at 150-51. But, while “mail and telephone communications and the
like sent by defendants into the forum may casiminimum contacts that support jurisdiction,”
Asanov v. Gholsqr209 F. App’x 139, 141-42 (3d Cir. 2006) (citi@gand Entm’t Group v. Star

Media Sales988 F.2d 476, 482 (3d Cir. 1993)), in thise the “informational communications
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in furtherance of [the] contradib not establish the purposeful activity necessary for a valid
assertion of personal jurisdictior§Sunbelt Corp. v. Noble, Denton & AssoéskF.3d 28, 32 (3d
Cir. 1993) (citingStuart v. Spademafi72 F.2d 1185, 1193 (5th Cir. 198%¢e also Stuar772
F.2d at 1193 (“an exchange of communications betweesiderd and a nonresident in
developing a contract is insuffemt of itself to be charactead as purposeful activity invoking
the benefits and protection thfe forum state’s laws”).

For instance, “normal incidents’ of legapresentation, such as making phone calls and
sending letters, do not, by themselves, establish purposeful availnsempipirt the assertion of
personal jurisdiction.Asanov v. Gholsqr209 F. App’x 139, 142 (3d Cir. 2006) (citiger v.
Johnson911 F.2d 1357, 1363 (9th Cir. 1990)).Sher the Ninth Circuitaddressed whether a
Florida law firm which represerdea California client in criminal proceedings in Florida was
subject to personal jurisdiction in Californiasled only on that repregation. The Florida-based
lawyers “accepted payment from a Califorhank, made phone calls and sent letters to
California,” Sher 911 F.2d at 1362, and even visithdir clients in Los Angeleg]. at 1363.
The court concluded that these “normal incideritthis representationdid “not constitute
purposeful availment of therivilege of conduting activities within California.” Id. at 1362-63.
Even through its travel to California, the law firm was not “availindfitsfeany significant
California privilege by coming into the state to talk to its client” and the trips were “too
attenuated to create a ‘substahtonnection’ with California.ld. at 1363

Like the representation fBher Infratech’s communicationsith Spiniello’s New Jersey
office were merely incidental to Infratechigrk on a public works project in Minnesota. The

locus of the relationship was Minnesota, not New Jersey. These contacts do not show that

% The court ultimately concluded that there was personal jurisdiction based on the execution of a deed of trust in
order to secure payment for the law firm becadtisentemplated significant future consequen&®r 911 F.2d at
1363.
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Infratech was interested in New Jersey-bagerk, but rather was focused on a contract for
work in Minnesota.

Infratech also did not create the typieg‘continuing obligations” present iBurger King
or the case on which Spiniello reli€sen. Elec. v. Deutz A@70 F.3d 144 (3d Cir. 2001).
Burger Kingaddressed “a carefully structured 20-yedationship thaénvisioned continuing
and wide-reaching contactstiwvBurger King in Florida.’Burger King 471 U.S. at 48@eutz
AG dealt with a five-year joint project tbesign and manufacture diesel engime=utz AG 270
F.3d at 149, 152. In concluding that a Pennsgyitvaourt could properly assert personal
jurisdiction over the defendant, tBeeutz AGcourt noted that the defendant “had actively
overseen the performance of the contract ingtede for five years with no apparent difficulties
in communication or travel” and “the contraeas performed primarily in Pennsylvaniéd’ at
152.

Unlike Burger KingandDeutz AG Infratech and Spiniello were not in a long-term
arrangement; their's was a one-time, shamtateonstruction project that took place in
Minnesota, not New Jersegee She1l F.2d at 1363 n.3 (“A one-sHebrida representation
does not entail this kind of contiing contact with the forum s&fCalifornia].”). The contract
here did not contemplate the extemsiuture consequences preserBurger King in fact the
project was supposed be concluded quicklySeeRodenberger Decl. 1 15, 24, 27.

Nor would the exercise of jurisdiction over the defendant be reasonable or comport with
basic notions of “fair playnd substantial justiceWorld-Wide Volkswagen Corp. v. Woodson
444 U.S. 286, 292 (1980) (citation omitted). Thiads a case in which Infratech actively sought
to do business in New Jersey. Infratech, a Msote-based company, sought to subcontract on a

Minnesota-based public works constructfoject. It was the City of St. Cloud—not
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Infratech—that picked a construction compangdehin New Jersey. Irdtech’s communications
with employees of Spiniello in New Jersey wareidental to the work on the project in
Minnesota and are not substangativity directed at the forum.

Spiniello makes much of the fact that itswwact with Infratech entains a choice of law
and forum selection claus€hat clause states:

In case of any controversy between 8ubcontractor and the Contractor which
does involve the Owner, this Agreemeshiall be governed by and construed in
accordance with the laws of tB¢ate of New Jersey, and tBebcontractor shall

not institute any actionin any way relating to this Agement, against Contractor
... exceptinacourt...in Newark, New Jersey.

Rodenberger Decl. Ex. A, art. XXIV (emphastiiad). Consideration d¢ifie forum selection and
choice of law clause does not change the andlysisnost, this clause prevents the

subcontractor (Infratech) from sigj outside Newark, New Jersey. It does not, on its face, require
the contractor (Spiniello) tile suit in New Jersey. The gees did not agree that tloaly

appropriate forum was Neversey, they only agreed that thédcontractor could not initiate a

case elsewhere. Because Spiniello, the contramimught this case, the clause is inapplicdble.

This Court lacks persahjurisdiction over Infratech in this case.

* While Spiniello does not explicitly raise the choice of law provision as a basis for finding personal jurisdiction,
“such a provision standing alone would be insufficient to confer jurisdictiBurger King 471 U.S. at 482 (holding
that when combined with a “20-year interdependent relsliip” with a company baseéd the forum state, a choice
of law provision “reinforced [the] deldrate affiliation with the forum State’As explained, Infratech’s connections
with New Jersey are too attenuatedereeombined with the choice of lawopision, to allow the exercise of
jurisdiction.

® Spiniello points out that the conclusion that Infratech may not sue Spiniello in Minnesota (based on the forum
selection clause) and that Spiniello may not sue Infratedlewn Jersey (based on a lack of personal jurisdiction) “is
likely to lead to the absurd outcome of two lawsuits ¢isrcontract continuing to exist but with their present
venues exchanged for one another.” Spiniello Br. 1Qrffiie omitted). Spiniello does not cite any cases, nor does
the Court know of any, that conclude that the pdl#tyilof this outcome is a proper consideration in the
determination of whether a court may exerciseqakjurisdiction over a nonresident defendant.
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B. Transfer of Venue

Although the Court lacks persdnarisdiction, dismissal isot the only remedy because
the Court may transfer venue of this matteancappropriate courtransfer of venue is
governed either by 28 U.S.C. 88 1404 or 14@nara v. State Farm Ins. C&5 F.3d 873, 878
(3d Cir. 1995). Subsection 1404(a) provides fordfanof a case where lothe original and the
requested venue are proper. Subsection 1406(agspyhere the original venue is improper and
provides for either transfer dismissal of the cas@éumarg 55 F.3d at 878.

When subject matter jurisdiction is based oredsity of citizenstp, venue is proper in:

(1) a judicial district where any tendant resides, if all defendants
reside in the same State,

(2) a judicial district in which aubstantial part of the events or
omissions giving rise to the claim occurred, or a substantial part of
property that is the subject tife action is situated, or

(3) a judicial district in which @y defendant is subject to personal
jurisdiction at the time the action is commenced, if there is no
district in which the actin may otherwise be brought.

28 U.S.C. § 1391(a).

Paragraphs (1) and (3) are inapplicable he®ause Infratech does not “reside” in New
Jersey and is not subject to peral jurisdiction here. For venue to be proper in New Jersey, this
must be a “district in which a substantial parthe# events or omissiogving rise to the claim
occurred, or a substantial paftproperty that is the subjecf the action is situated.” §

1391(a)(2).

In assessing whether events or omissions gitigggto the claims are substantial, it is

necessary to look at timature of the disput€ottman Transmission Sys. v. Martji36 F.3d

291, 295 (3d Cir. 1994). “Events omissions that might only have some tangential connection
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with the dispute in litigation arnot enough. Substantiality is inteed to preserve the element of
fairness so that a defendant i haled into a remote distribiving no real relationship to the
dispute.”ld. at 295.

This case is primarily based on Infratechlsged breach of contract through its failure
to provide enough labor to complete throject on time. Compl. 1 21-25hese alleged
breaches all took place in Minnesethere the work was to benp@med. While it is true that
Spiniello—a New Jersey based company—Hsgedly owed damages for the breach, no
substantial part of the events took place in Nensele It follows that venue is inappropriate in
New Jersey.

Because venue is not proper in New Jersey, 28 U.S.C. 8§ 1406 permits the Court to
transfer this case to “argistrict or division in wich it could have beebrought” if it is in “the
interest of justice.” 28 U.S.C. § 1406(a).

In the Court’s discretion, it is in the interests of justice to transfer this case to the United
States District Court for the Blrict of Minnesota for adjuditi@an rather than to dismiss it.
Transfer to the District of Minrseta is proper because it igliatrict where this action might
have been brought. Infratech is subject to peldganadiction in Minnesota because Infratech it
is headquartered there and versuproper because Infratechaisesident of Minnesota and a
substantial part of the events or omissigivéng rise to thelaim occurred ther&See28 U.S.C.

§ 1391(a)(1)-(2), (c). Because Siilo cannot pursue its case in this District it will serve justice

to permit Spiniello to ligate in Minnesota wheredtlalleged breach occurred.

® The complaint also claims tortious interference withspective economic gain becausfratech made a claim for
payment to Spiniello’s payment bond holder. Neither pagtyains where any of the events related to this claim
took place, so the Court is unable to consider them.
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CONCLUSION
IT IS ORDERED that the Clerk of theoGrt TRANSFER this case to the United States
District Court for the District of Minnesota.

IT IS ORDERED that the defendant’s timm to dismiss is DENIED as moot.

May 10, 2011

[/ William H. Walls
United States Senior District Judge

11



