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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Target Corp.,
Plaintiff,

V. Civil No. 11-2429JNE/LIB)
ORDER
All Jersey Janitorial Service, Inc.,

Defendant.

Plaintiff Target Corp. brougtan actioragainstdefendanilll Jersey Janitorial Service,
Inc., claiming that All Jersey failed to indemnify Targetder a contractual indemnification
provision for expenses arising out of the performance of All Jersey’s servicesadéhes before
the Court on the parties’ cross-motions for summary judgment. For the reasitomshdaliow,
the Court denies both motions.

l. BACKGROUND

In 2005, Target entered into the Target Corporation Building Services Servicen®gitee
(the Agreement) with All Jersey where All Jersey assentedrforpehousekeeping services for
Target. The Agreement contains the following indemnification provision:

Except as provided hereipAll Jersey] agrees to assume
responsibility for all injuries or damages to persons or property
which relate to or arise oudf [All Jersey]s performance of
Services[All Jersey]s failure to perform its obligations under this
Agreement, or the negligence or wrongful actfAdif Jersey]or its
agents or employeefAll Jersey]. . . shall defend, indemnify, and
hold harmless Target and its agents and employees, from and
against (1) any and all claims, suits, losses, damages, judgments or
expenses (including attorney’s fees incurred in responding to
claims or suits) which relatw, arise out of, or are asserted or
incurred as a result giAll Jersey]s performance of ServicefAll
Jerseyk failure to perform its obligations under this Agreement,
or the negligence or wrongful acts [@fll Jersey]or its agents or
employees; a (2) any claims made HAll Jersey]s employees
or agents arising out of the performance of Services; provided,
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however, that the foregoing indemnity obligations shall not apply
to any injury, damage or loss to the extent such injury, damage or
loss is aused by the sole negligence of Target.
The Agreement states that it is governed by MinnesotallaerAgreement was amended
several times, but the indemnity provision remained the same.
Between 2006 and 2010, six of Target’'s employees were injusdghiandfall accidents
and received workers’ compensation benefits from Target. Subsequently, filadget
Complaint against All Jersey under diversity jurisdiction, alleging that All yeedesed to pay
over $380,000 owed to Target under the Agreement because Target had paid and continued to
pay workers’ compensation claims for those six employees who were injuredhelyesiipped
and fell on floors that All Jersey had washed or waxed.
Il. TARGET'S MOTION FOR SUMMARY JUDGMENT
Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of lawR .K&g. P.
56(a). To support an assertion that a &ittercannot be or is genuinely disputed, a party must
cite “to particular parts of materials in the record,” but “a party may objecthtanhaterial cited
to support or dispute a fact cannot be presented in a form that would be admissible ireévidenc
Fed.R. Civ. P. 56(c)(1)(A), (2)In determining whether summary judgment is appropriate, a
court must look at the record and any inferences to be drawn from it in the lightrnarsible
to the nonmovan#nderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).
Target argues thaiather Minnesota’s anti-indemnity statute, Minn. Stat. § 337.02
(2012), nor public policyenderthe Agreement’s indemnity provision unenforcealilarget also

argues that it is entitled to summary judgment because there is no genuine materiaf fact



that the six employees’ injuries arose out of the performance of All Jeis&yices and are thus
subject to the Agreement’s indemnity provision.
A. Enforceability of the Agreement’s Indemnty Provision
1. Minnesota’s Anti-Indemnity Statute

Minnesotas antiindemnity statuteenderandemnity provisions contained in “a building
and construction contract” unenforceable except to the extent that the underlyirgge dama
injury is attributable to the promisor’s own negligence or wrongful act. Minn. $887.02. The
statute defines a “building and construction contract” as “a contract for tigm desnstruction,
alteration, improvement, repair or maintenance of real property, highwags or bridges.”
Minn. Stat. § 337.01, subd. 2 (201Zarget argues that the Agreement, which is a contract for
housekeeping services, is not a “building and construction contract” and thereforesdfirse
antrindemnity statutés not applicable. On the other hand, All Jersey asserts that a housekeeping
cortract is “a contract for the . . . maintenance of real propdtig, Agreement is therefore a
“building and construction contract” to whithe anttindemnity statut@pplies,and the anti-
indemnity statute renders the Agreement’s indemnity provision unenforceable.

In interpreting Minnesota lavederal courts arbound by the decisions of the Minnesota
Supreme Court, but when the Minnesota Supreme Court has not decided dedssakcourts
must predict how the Minnesota Supreme Court would resotvissne Minn. Supply Co. v.
Raymond Corp., 472 F.3d 524, 534 (8th Cir. 2006rderal courts may consider decisions of
state intermediate appellate courts to be persuasive authority if those de@ssotie bes
evidence of what state law idd. Here, he Minnesota Supreme Court has not addressed the
scope of the definition of “building and construction contract” in Minn. Stat. § 337.01, subd. 2.

But the Minnesota Court of Appeals brieflgdressed whether a contract for snow and ice



removal would fall under the antidemnity statute ithe unpublished cas®tvin v. John

Hancock Mutual Life Insurance Co., No. C0-00-35, 2000 WL 979138, at *1, 3 (Minn. App. July
18, 2000). There, the court of appeals concluded that construing aasddee removakontract
to fall within the purview of the anti-indemnity statute woudcktend the statute into contracts
where the legislature did not intend for it to control.” 2000 WL 979138 at *3. The court of
appeals did not engage in any analysis before readkingnclusion, anBotvin has never been
cited by any court. Therefore, the Court does not place much weiflatwn and will turn to
statutory interpretation to determine how the Minnesota Supreme Court wowddkelve the
issue of whether a houssgping contract is ‘duilding and construction contract.”

Under Minnesota lawstatutory interpretation begins with a determinatiowloéther the
language oh statuteis ambiguousEclipse Architectural Grp., Inc. v. Lam, 814 N.W.2d 692,

700 (Minn. 2012). “A statute is ambiguous if it is reasonably susceptible to more than one
interpretation.”ld. at 701 (quotation omitted). When a statute’s words are unambiguous, courts
construe those words according to their common usdg€ourts also read arabnstrue a

statute as a wholéd. Only when the language of the statute is unclear or ambiguous will courts
look beyond the language to determine legislative inEangrson v. Sch. Bd. of Indep. Sch. Dist.

199, 809 N.W.2d 679, 684 (Minn. 2012).

A hous&eeping contractould beencompassed kthe phrase “a contract for the . . .
maintenance of real property” if that phrase was read in isolation from tlagndamof the
definition of “building and construction contract.” But the Court cannot pluck a pficasea
statute and interpretimdependently of the surrounding word$ie Court must read a statute as
a whole.See Eclipse Architectural Grp., 814 N.W.2dat 701.Here, the word “maintenance” is

preceded by “design, consttion, alteation, improvement, [and] repair.” Minn. Stat. 337.01,



subd. 2. These words apply to construction-industry projects, not housekeeping projects.
Moreover, he preface to the sesailaw that enacted chapter 337 shows that the legislature
intended chapter 337 to apply only to construction-industry projectprefecestates that
chapter 337 is an act “prohibiting the enforcement of indemnification agreemeotsstruction
contracts.” 1983 Minn. Laws 2135. The plain language of section 337.01, subdivisiodit&e
prefatorylanguage othe session law show that “a contract for the . . . maintenance of real
property” in the definition of “building and construction contract” does not include a
housekeeping contract. Furthermore, the parties have not identified, and neittiner Caurt
find, any case that has applied Minnesota’s-exklemnity statute ta housekeeping contract
The Court concludes that the Agreement is not a “building and construction contract” and
therefore Minnesota’s anithdemnity statute does not apply to the Agreement.
2. Public Policy

The Minnesota Court of Appeals made unenforceable an indemnity provision for public
policy reasons i.W. Hutt Consultants, Inc. v. Construction Maintenance Systems, Inc., 526
N.W.2d 62, 65 (Minn. App. 1995)n that case, a general contractor entered into an agreement
with a subcontractor to install siding. 526 N.W.2d at 63. The subcontractor hired another
company to supply labor, and that company employed a lalbdr@&hat laborer eventually
became an enhpyee of the general contractor and was injured on thégobhe general
contractor did not haweorkers’ compensation insurance, so the employee was paid out of
Minnesota’s pecialcompensation fundd. The general contractor was required to reimbtiree
specialcompensation fund, and it sued the subcontractor under the agréement
indemnification.ld. The court of appeals framed the issue as whélieegeneral contractor

could seek “indemnificatiofor expenses related to a workersmpensation claim by an injured



employee where it failed to meet its statutory duty to acquire wod@rgoensation insurance.
Id. at 65. After reviewing the purpose of the Minnesota Workers’ Compensation Act, the court
broadly stated, “Allowing a gen& contractor to shift its workérsompensation expenses by
means of an indemnification provision would contravene the public policy embodied in the
Workers’ Compensation Act to require employers to bear the burden of their employa&
related injures” Id. The court then stated: “Where, as a matter of public policy, the legislature
has already decided who shall bear the risk of loss, the partiestdree to place that risk on
someone elselt. The court held that the indemnification provisioasmnenforceable “where
[the employer] has failed to acquire workezsmpensation insurance as required by law and is
seeking indemnification for expenses for which it is responsible under the Workers
Compensation Act.ld. at 66.

Target argues th&.W. Huitt is distinguishable because the employdd . Hutt failed
to obtain workers’ compensation insurance, as required by law. Target argues, ardeyll
does not dispute, that Target holdsrkers’ compensation insurance and has paid benefits to
injured employees. Target asserts that it is now seeking compensation fréensal pursuant
to the Agreement’s valid indemnity provision. All Jersey, on the other hand, argues that the
Agreement’s indemnity provision impermissibly shifts an emplsy®orkers’compensation
risk to a third party. All Jersey asserts that accordirig. Y. Hutt, the legislature has already
decided that employers should bear the risk of loss of an employettie-jot-injury and that
employers cannot contractually shifatrisk to another.

The Court agrees with Target thaw. Hutt is distinguishabland limited to its factdn
that casethe court’s holding was focused on the employer’s fatlbi@btain the statutorily

required workers’ compensation insurarice Consequently, themployee’svorkers’



compensation benefits were paid from the stafgsid compensation fund, a backstop created
by the legislature to compensate employees when their employers do nebhads’
compensation insurancge Minn. Stat. § 176.183, subd. 1 (2012). Although it had not
purchased the required insurance, the employer\ Hutt tried toshift its workers’
compensation duties to repay the special compensation fund to a third party throughciuzdntr
indemnity provision. By making the indemnity provision unenforceable, the court erisated
employers could natvade theistatutory duties under the Workers’ CompensationsAuaply
by entering into a contractual indemnification provision with a third peigye, the parties do
not dispute that Target has purchased workers’ compensation insurance, has pastbétsefit
injured employees, and is seeking indemnification from All Jersey pursutmd Agreement’s
indemnity provision. The Agreement’s indemnity provision simply increases the ttis& party
who is responsible for an employee’s injudy.oral arguments, All Jersey was unable to identify
for the Court a serious public policy that would be corgned if All Jersey indemnified Target

The Court concludethat neither the antndemnity statute nor public policy render the
Agreement’s indemnity provision unenforceable.

B. Target’'s Employees’ Injuries

Target argues that it is entitled to judgmasta matter of lawecause there is no genuine
issue of material fact that the six employees’ injuaiese out of the performance of All Jersey’s
services and are thus subject to the Agreemerd&mnityprovision. To support its summary
judgment motion, Target submigclarations containing hearsay and unauthenti¢egadcripts
of telephone interviews, emails, handwritten noé@sl medical record®ule 56 requires a party

asserting that a fact cannot be genuinely disputed to support its assertoatimigytd partcular

! Targetdid not move for partial summary judgme®e Fed. R. Civ. P. 56(allowing
a party to moving for summary judgment on a “part of each claim”).
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parts of materials in the recotdced. R. Civ. P. 56(c)(1)(A). But “[a] party may object that the
material cited to support or dispute a fact cannot be presented in a form that woulddsébseim
in evidence.'Fed. R. Civ. P. 56(c)(2). “The burden is on the proponent to show that the material
is admissible as presented or to explain the admissible form that is andicipae. R. Civ. P.
56 advisory committee notes.

All Jersey argues that Target has not presented evidence in a form that would be
admissible in evidence, and the Court agrees. Target’s evidence is either unai#tensgic
hearsay, or contains hearsay, and at the oral argument Target’'s counsel dplanote the
Court how the evidence could be presented in an admissible form. Because Targetdsitpporte
asseribns that there is no genuine issuenafterial fact with evidence that couldtbe presented
in an admissible form, the Court denies Target’s motion for summary judgment.

1. ALL JERSEY’'S MOTION FOR SUMMARY JUDGMENT

All Jersey also moves for summary judgméatguing thaMinnesota’s antindemnity
statute and public policy render the Agreement’s indemnity provision unenforcBabkes
previously stated, Minnesota’s anti-indemnity statute does not apply to the Agteand
public policy does not make the Agreement’s indemnity provision unenforceable.

All Jersey also argues that it is entitled to summary judgment because Targgiedas f
offer evidence that would be admissible that the six employees’ injuriesarode
performance of All Jersey’s servic&€onsequently, All Jersey argues, Target cannot establish an
essential element of its claim&lthough the Court agrees that Target has failed to submit

evidence that would be admissible, the Court declingsaiat summary judgment in All Jersey’s

2 All Jersey filed a Motion for Summary Judgment and to Sever Claims on September 25,
2012. All Jersey decided not to pursue its motion to sever claims and subsequently filed an
Amended Motion for Summary Judgment on October 18, 2012.
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favor. See Fed. R. Civ. P. 56(e) (stating that if a party fails to properly support an assarti
fact, a court may issue any appropriate ordaigcovery does not close for nearly six months.
Because this case is in its early stages, the Court concludes that it woulchbipreéo grant
summary judgment in All Jersey’s faveolelybecause Target has failed to support its claims
with evidence in a form that would be admissible.

Based on theles, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Target’s motion for summary judgment [Docket No. 11] is DENIED.

2. All Jersey’'s amended motion for summary judgment [Docket No. 25] is DENIED.

Dated: January, 2013

s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge




