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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

United States of America and the State of Case No. 11v-2453 (JNE/TNL)
California,ex rel. Steven Higgins,

Plaintiffs,
V. ORDER
Boston Scientific Corporation,

Defendant.

Daniel R. Miller and Jonathan Z. DeSantis, Walden Macht & Haran LLP, 2001 Market
Street, Suite 2500, Philadelphia PA 19103; Joy P. Clairmont and William H. Ellerbe,
Berger Montague PC, 1818 Market Street, Suite 3600, Philadelphia PA 19103; and
E. Michelle Drake, Berger Montague PC, 43 Southeast Main Street, Suite 505,
Minneapolis MN 55414 (for Relator Steven Higgins); and

Fredrick Robinson and Lesley Reynolds, Reed Smith LLP, 1301 K Street Northwest,
Suite 1100 — East Tower, Washington DC 20005; Caitlin Chambers, Reed Smith LLP,
811 Main Street, Suite 1700, Houston TX 77002; and Allison M. Lange Garrison,
Norton Rose Fulbright US LLP, 60 South Sixth Street, Suite 3100, Minneapolis MN
55402 (for Defendant Boston Scientific Corporation).

l. INTRODUCTION

This matter is before the Court on Relator’s Motion for Sanctions. (ECE8Y.
The motion was originally ruled upon on by the Honorahidge Steven E. Ralnited
States Magistrate Judge for thestrict of Minnesotapn October 16, 201%nited States
ex rel. Higgins v. Boston ci. Corp., 2019 WL 5206221 (D. Minn. Oct6, 2019)

(hereinafter “Oct16 Order”)! The Oct. 16 Order was vacated to permit for oral argument

1 Also available at ECF N&13.
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and reconsideratiotunited States ex rel. Higginsv. Boston Sci. Corp., 2019 WL 6328135

(D. Minn. Nov.25, 2019) (noting due process concerns) (hereinafter “Ro0Drder”)?

This case was reassigned to timelersigneéito heaithe parties’ arguments as to the factual
and legal bases for their positions aondreviewRelator's motion anewld. at *1. The

Nov. 25 Order made no decision as to the merits of thel®BaDrder.d. (“This decision

is made solely to provide the magistrate judge with an opportunity to reconsider
Defendant’s arguments and is not a reflection on the merits of the order.”). The undersigned
thereaftetheard argument from the parties. (ECF B88).For thefollowing reasons, the
motion is grantedh partand denied in padnd the sanctiorspecified hereimre imposed

on Boston Scientific.

. PROCEDURAL AND FACTUAL BACKGROUND

A. Pre-Discovery: The Complaint, the Amended Complaints, Related Motion
Practice, and the Parties’ Rule 26(f) Report

Relator Steven Higgins, MD, initiated thisi tam action on August 26, 2011 on
behalf of the United Statesd the State of California under the False ClaimsaAdtthe
California False Claims Act. (Compl.1y ECF No. 1).Relator alleged that Boston
Scientific engaged in two distinct schemes: 9dlJing defective cardiac defibrillator
devices under the names Cognis and Teligen; angr¢®2)ding kickbacks. (Compl. g).

Almost five years later, the United States and the State of California declined to intervene

2 Also available at ECF N@&34.

3 Due toMagistrateJudge Rau’s unfortunate passing, this case was reassigned to the undersignbd while t
Oct. 16 Order was on appeal to the Honorable Joan N. Eriddséad States District Judge for the District

of Minnesota (ECF N0.331).



and, on May 6, 201&elatorwas permitted to pursue this action on their behalf. (ECF
Nos. 44, 47).

Relatorthereafter filed his Amended Complaint on October 7, 2016. (Am. Compl.,
ECF No. 61). The Amended Complaint alleged one fraudulent scheme: that Boston
Scientific sought Food and Drug AdministratidfDA) approval and subsequently sold
defectivecardiac defibrillator devices under the names Cognis and Teligen. (Am. Compl.
12). Boston Scientific moved for dismissal Rélator'ssuit. (ECF No. 63). In deciding
that motion, the Court first addressed whether the Court had subject matter jurisdiction
with respect to the False Claims Act’s public disclosure bar, concluding it dokied
Sates ex rel. Higgins v. Boston <ci. Corp., 2017 WL 3732099, at *34 (D. Minn. Aug.

29, 2017)* The Court next found that whiRelatorappeared to state a viable claim under
Rule 12(b), he failed to satisfactorily plead his fraud claim with particularity as required
by Rule 9(b).Id. at *4—*10. RelatorsAmended Complaint was dismissbdt hewas
permitted to amend his complaint to cure the Rule 9(b) pleading deficidtias*10.

Relator filed his Second Amended Complaint on September 19, 2017, alleging that
Boston Scientific engaged in a fraudulent scheme whereby it sought FDA approval and
subsequently sold defective cardiac defibrillator devices under the names Cognis and
Teligen. (Sec. Am. Compl., ECF N@8). Again, Boston Scientific sought dismissal of the
complaint, arguing thaRelatorfailed to plead his fraud claims with particularity. (ECF

Nos.103, 106). The Court rejecteldat argument, finding “Higgins has particularly pled

4 Also available at ECF N@7 at 5-8.



fraud in how Boston Scientific allegedly misled the FD@riited Statesex rel. Higginsv.
Boston ci. Corp., 2017 WL 6389671, at *1 (D. Minn. Dec. 13, 2027).

Next, the Court set a pretrial scheduling conference and the parties were directed to
jointly prepare a Rule 26(f) report. (ECF No. 121). As the Court previously summarized:

The parties disagreed on nearly every part of the discovery plan and schedule.
(ECF No.130passim). Following the pretrial conference, this Court directed

the parties to meet and confer further in an attempt to reach an agreement on
a pretrial schedule that met all parties’ needs in lieu of a wholly -court
imposed schedule. (ECF Nds34, 135). The parties complied and developed

a pretrial schedule. (ECF Nb35). The parties also agreed that regular
telephone status conferences would “keep discovery in this case moving
forward efficiently.” (ECF No135, at 1). This Court incorporated the
parties’ agredupon deadlines in a pretrial scheduling order and set monthly
telephonic status conferences. (ECF Nos. 137, 138).

United Satesexrel. Higginsv. Boston Sci. Corp., 2018 WL 5617565, at *1 (D. Minn. Oct.
30, 2018)°
While there was some struggle getting it accomplished, the parties outlined their
respective positions in the Rule 26(f) report. Relator summarized his lawsuit as follows:
This lawsuit seeks to recover for tens of thousands of false claims submitted
to government health care programs for reimbursement of [Boston
Scientific’s] defective cardiac defibrillator devices known as Cognis and
Teligen. These defective devices were sold in the United States from August
2008 through their eventual FDA recall due to defedtse same defects that
are the subject of this actieron July 20, 2009, almost a year after they first
were sold in the United States.
(ECF No0.130, at 1). Relator deribedthe buildup to the launch of the Cognis and Teligen

devices, including Boston Scientific’'s acquisition of Guidant in 2006, whield ‘been

plagued with FDA recalls for faulty medical devices for years leading up to the

5 Also available at ECF Nd.17.
6 Also available at ECF NdL77.



acquisition”;that Boston Scientific knew of the defects in the Cognis and Teligen devices
due to launching the devices in Europe in February 2008; and a failure to inform the FDA
of the Europeamevealed defects prior to approving them in May 2008. (ECFLBI®, at

2). Relator notedoston Scientific knew of the defects and developed corrédidgion

2" of the Cognis and Teligen devices while still selling the older, defective Cognis and
Teligen devices throughout 2009. (ECF No. 130, at 2-3).

For its part, Boston Scientific dexithe claims and “intends to show that it provided
robust and complete disclosures of information to the FDA about its experiences with the
Cognis and Teligen devices, including disclosures dating from both before and after U.S.
launch of the devices.” (ECRo.130, at 3). Boston Scientific asssttit made “timely
disclosures to the FDA” and that “the FDA was at all relevant times fully aware of all
material facts regarding these two devices.” (ECF 180, at 3). Boston Scientific
promised to “demonstrate that its correspondence with-Fbéth before and after the
U.S. launch of the Cognis and Teligen dewegsovided an accurate account of
Defendant’'s experience with these devices, including reports of negative, patient
experiences in Europe and in the @ditStates.” (ECF Nd.30, at 4).

Relator then sought leave to file a third amended complaint, seeking to add a claim
under the California Insurance Frauds\e@mntionAct (“CIFPA”). (ECF No.145). Boston
Scientific argued the new claim under CIFPA was futile for three reasorReldipr did
not file the proposed Third Amended Complaint under seal as CIFPA requires;
(2) CIFPA's statute of limitations baRelatots claim;and (3) Relatds claim isnot plead

with particularity as required by Rule 9(b). The Court rejeeledf Boston Scientific’s



futility arguments, but ultimately found that Boston Scientific would be unduly prejudiced
by theamendmentso the motion was deniednited States ex rel. Higgins v. Boston <ci.
Corp., 2018 WL 5617565, at *2—*8.

B. The Beginningof Discovery

As noted above, Magistrate Judge Rau scheduotedthly telephonic status
conferences-te be preceded by monthly meetings between the parties and a joint status
report—to monitor discovery in this matter. (ECF Nos. 138, 182).

The parties began with their first monthly status report on June 11, 2018. (ECF
No. 139). The parties were “happy to report that they continue to work through outstanding
discovery issues in a cooperative and productive way.” (ECA3&.at 1)’ Of note, the
parties were still mertg-andeonferring on June 11 regarding Relator’'s April 3, 2018
requests for production. (EQ¥o. 139). The parties were discussing electronically stored
information (“ESI”) search terms and custodians. (ECF No. 139).

As of July 9, 2018, the parties were still discussing the April 2018 requests for
production, with Boston Scientific having raidedher concerns on July 3, six days before

its production deadline. (ECF Nb42)8 Likewise, the parties were still discussing ESI

" Unless otherwise noted, references to page numbers in ECF documenth@feGE pagination.

8 Boston Scientific notes that it had already produced some 30,000 docloy&tdy 2018 and that July

9, 2018 was its deadline tbject to Relator’s request for production. (ECF Bb9-1, at 3). True, through

the meefand<confer process, Relator served revised requests for production on June 8 and thiatynade
9, 2018Boston Scientific's response deadline. The crux is that dodgmesre requested in Api2018

but production ofnostdocuments wsdragged out through at leaktly. That constitutesore than three
monthswithout progression on substantive discoveétyd Boston Scientific’'s reliance on production of
30,000documents is misplaces hese were documents already gathered by Boston Scientific for response
to the government’s investigatiorse¢ ECF N0.200-2 (requesting production of all documents produced
to the government in connection with its investigatidhgse were not documemswly-gathered by
Boston Scientifidn response t&elator’'s discovery requests. Thus, as of July 3, 2018, Boston Scientific



search terms and custodians. (ECF Nt2). This process continued through August 14,
2018,(ECF No0.151) and still continued on September 13, 2018. (ECF1€t). Boston
Scientific had served requests for production on June 19, but like Relator’s discovery, the
parties were engaged in a maed-confer processgarding the resporns¢ECF No0.161).
Relator agreed to “substantially complete” his production three weeks in advance of his
noticed deposition. (ECF No. 161).

On October 9, 2018, the parties finally admitted they were at an impasse regarding
one discovery matter: Relator's relevancy objections to Boston Scientific’s June 2018
requests for production. (ECF Nb/2). This dispute had cargver effects as to the timing
of Relator’s deposition. (ECF No. 172). The parties were back to working in a “cooperative
and productive way” come November 12, 2018. (ECF IN®&). As such, the Court
cancelledhat month’s status conference. (ECF No. 179).

For their December 2018 status update, the parties indicated they had finally agreed
upon ESI search terms and custodians after approximately six months of meeting and
conferring. (ECF No. 180). Thus, Boston Scientific anticipated it would “begin producing
documents pursuant to [the parties’] agreement in the near future.” (EQBOoRelator
requested that the Court set a deadline on the production, (ECEB0)obut the Cour
declined to impose any internal deadlines so asonnterfere with the parties’ discovery.

For the next three months, the parties indicated they were working through

discovery. (ECF Nosl83, 188, 190). In January, the parties were finalizing an issue related

had yet to producesaingledocument to Relator’s discovery requehbtd it had not already producedibe
government.



to metadata for Relator's document production, (ECF188), that arose three months
prior in October 2018, (ECF N&72). Meanwhile, Boston Scientific was beginning to
review documents that were “potentially responsive” to Relator's June 2018 requests for
production and expected to begin its “rolling production” by the end of January. (ECF
No. 183). To speed this process up, Relator proposed a priority list for the ESI custodians.
(ECF No0.183). Boston Scientific produced a privilege log dating back to documents
produced in May 2018. (ECF Nb83). The parties were still meetsagd-conferring on

one remaining ESI search term. (ECF W83). That conversation was ongoing in
February 2019, but the parties had finally agreed upon a set of 28 custodiamsianty

order. (ECF No188). Boston Scientific produced responsive documents relatea tof

the 28 custodians on January 31. (ECF MN88)° In March 2019, the parties finally
resolved the last remaining ESI search term dispute but were now discussing the
reasonableness of Boston Scientific’'s searches. (ECA30). Boston Scientific made
productions relating to 18 of the 28 custodians by March 12, 2019. (ECEBp.Relator

had recently served a second set of requests for productiora aedised first set of
interrogatories. (ECF Nd.90). As a result of the parties’ representations, the Court
cancelled the status conferences for January, February, and March 2019. (EC84Nos.

189, 191).

% Boston Scientifigproduceddiscovery in January 2019 responsive to a discovery process that began in
April 2018. (ECF N03194, at 3). Serving responsive discovery for the first time saimemonths into
discoverychallenges a core mGiple underlyingthe RulesSee Fed. R. Civ. P1 (the Rules “should be
construed, administered, and employed by the candtthe parties to secure the just, speedy, and
inexpensive determination of every action and proceeding”) (emphasig.added



C. The End of Discovery

Through the March 2019 joint status lettehat is, afteralmost one fullyear of
discovery—the parties appeared to be functioning well. By the time of the April 2019 status
letter, however, there seemed to be a breakdown of discovery that, in hindstghgemn
developing for some time.

As of April 5, 2019, Relator believed he had substantially completed his discovery
production to Boston Scientific. (ECF N®2, at 1).Nearly the entirety of the letter
detailed a dispute the parties had been engagsedda Relator’s ApriR018 requests for
production: ssentially, whether anid what extent Boston Scientific would perform aon
custodial searches of its internal database related to FDA reports concerning defects in the
defibrillator devices(ECF N0.192). To date, Boston Scientific had not produaeginon-
custodial searches of the internal database, known as Lighthouse, to Relator, outside of
those already produced to the government; the only new documents that Boston Scientific
producedwere thoseahathappened to beevealedvia custodial searches. (ECF NIB2;

ECF No0.200, at 56). At the monthly conference, the Court reprimanded the parties for
failing to utilize properly the status letters as this was a dispute that should havaiseen
much earlier, particularly given its critical importance to the case. The Court indicated
motion practice would be heard on an expedited basis.

The Court heard Relator’'s motion to compel on April 26, 2019. (ECR20R).

After hearing arguments, the Court issued an immediate oral order. (ECO2XGr. of
Apr. 26, 2019 Mot. Hrg., ECF N&@09).The Court found the information sought from the

Lighthouse database to be both relevant and proportional. (Apr. 26, 28R TF-30:23).



The Court found Boston Scientific had “taken the parties’ discovery protocols to the logical
extreme” and “contort[ed] the proportionality limits embraced by Rule 26.” (Apr. 26, 2019
Tr. 29:24-30:6). Boston Scientific was ordered to produce “as many documents as are
reasmable” with respect to 1,200 identified events within two weeks. (Apr. 26, 2019
Tr. 32:21-33:4). The Court also expressed dissatisfaction at the patisesvery efforts

to date, including their use of the monthly status conferences. (Apr. 26, 203@ 24—
33:16). The Court warned the parties not to endagéhe big law firm meet and confer
things to death” proceswith Relator delaying deposition notices, and Boston Scientific
“sandbagging” its response to the discovery order. (Apr. 26, 2013T--33:16). The
Court agairwarned the parties that it would not extend discodeadlines(Apr. 26, 2019

Tr. 31:1-33:16).

In their May 2019 status letter, Boston Scientific and Relator devoted dionost
singlespaced pages to fighgy abouttwo pages that Relator produced following a search
to find the metadata for a document he already produced. (ECEORp.Essentially,
Boston Scientific cried foul, demanding either more discovery or additional deposition
time, because Relator came across pneviously undisclosedages while attempting to
meetBoston Scientific’'s metadat@quests(ECF No0.207).The partiesalso presented a
dispute for the Couroncerning Relator’s ovearse ofsubparts in his interrogatosg ECF
No. 207).Ultimately, the Court limited Relator to 3@tal interrogatories and leit to the
parties to sort out counting interrogatories and their subparts.

Before the next status conference, the parties raised an urgent dispute related to the

deposition of Sumeet Dham, a former Boston Scientific emplogegal to the design of

10



the Cognis and Teligen deviceSe¢ ECF No.212).Relator served a deposition subpoena
on Dham andhis counsel indicatedham would sit for 7 hours of testimony. (ECF

No. 212, at 2). Boston Scientific then demanded that half of the deposition time, 3.5 hours,
be allocated to it. (ECF N@12, at 2)Relabr askedhe Courtto extend the time to depose
Dhamto accommodate Boston Scientific’'s request, while Boston Scientific insisted on
limiting the deposition to 7 hours and splitting the time equadiween it and Relator
(ECF No0.212, at 35). The Courtvia email, directed thaelator could use the full seven
hours if necessaryto depose Dham and Boston Scientific could request additionahtime
the upcoming status conference should it believe it was neéiedECF No.219, at 9).

The Court strongly encouragée parties to be efficient in their use of time at Dham'’s
deposition and warned that it would not look favorably upon any unwarranted objections
or duplicitous questioning.

Around the same time, Relator filed another motion to compel. (ECRIB).
Relator sought all presentations that Boston Scientific made to federal or state governments
during the course of investigating thysi tam lawsuit. (ECF No. 214).

Before ttat motion to compel was heaahd decidedthe parties submitted their
status letter for June 2019. (ECF NA49). The parties raised five issues:

(1) communications with deponents during breaks in the depositiondBo&2)n
Scientific’s interrogatory responses; &heduling of fact depositions; (d)ocaton of
deposition time; and (8he upcoming motion to compel. (ECF Nti.9).At the onset, the
Court directed the parties to submit a discovery outline for how the parties intended to

complete discovery in time, particuladyventhe impendingiumber of deposition$ECF

11



No. 222).The Court provided guidance on the parties’ deposition communicadiuhs
time allocationand made itself available should any breakdown occur during depositions.
Another issue was brought up regarding Boston Scientific’s June 14, 2019 privilege log.
The Court indicated it should be able to make privilege rulings from the privilege log itself,
so itdirectedthe parties to include sufficient information in their privilege logs. Finally,
the Court urged the parties to resolve the pending motion to coegaetling government
presentations.

On June 25, 2019, the parties submitted their itinerary outlining the remainder of
discovery. The parties set timelines for remaining document production, scheduling of 34
depositions between June 27 and July 30, and-pairty discovery. The parties also noted
a dispute related to privilege logs would be subject to a motion to compel should they be
unable to resolve itAbout one week later, as mentioned in the parties’ itineRejator
filed a motion to compeseeking an order for Boston Scientific to produce an updated
privilege log. (ECF No. 229).

Before that second pending motion was heard, the parties filed their July 2019 joint
status letter. (ECF N@39).The parties noted changedhir deposition schedule but did
not have any disputes for the Court. (ECF RRBP). The parties indicated they were
discussing a dispute related to Relator’s Sixth Requests for Production. (EQBI)o.
Finally, the parties had a dispute related totitmeng of showing confidential documents
to deponents with respect to signing the protective order. (ECF No. 239).

The Court heard botbutstanding motion® compel—the later filed privilege log

dispute andthe earliermotion to compel related to Boston Scientific’s government

12



presentations-at a hearing on July 16, 2019. (ECF I4d4). Al four of Boston
Scientific’s reasons for refusing to produce the presentations it made to the government
were rejected and the Court ordered production within seven days. (Tr. of July 16, 2019
Mot. Hrg.29:2-31:25, ECF No0249; ECF No244). Further, Boston Scientific was to
produce updated privilege logs within four weeks. (ECF24d,, July 16, 2019 Ti82:1—
18). The Court then heldsaatus conference with the parties concerning their latest status
letter. (July 16, 2019 TB86:5-58:15; ECF No0244). Boston Scientific appealed the
decision relating to the motion to compel government presentdatigdhe District Court
(ECF No.253). Thatappeal was denieand the order was upheld &ugust 28, 2019.
United Statesex rel. Higginsv. Boston Sci. Corp., 2019 WL 4052327, at *1 (D. Minn. Aug.
28, 2019)0

While the appeal was pendinipe parties raised a dispute regarding RB0l@)(6)
deposition topics.Jee ECF Nos258, 261). The Court directed the parties to meet and
confer andthen submit a joint letter outlining their disputes as doheéRule 30(b)(6)
deposition topic and their positions. (ECF 1268). The parties complied. (ECF N261).
The Court and parties then went throegichdisputed Rule 30(b)(6) topic. (ECF N263).
The partiegesolvedabout half of the disputed deposition topatherin advance othe
telephone conference or during it. As for tieenainderthe Court providedts rulings.

(ECF No0.263). The parties then stipulated to most, if not all, of the Rule 30(b)(6)

10 Also available at ECF Na®279.
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deposition topics by referring to testimony or documents found elsewhere in discovery.
(ECF Nos. 276, 280).

About one week later, the parties filed their next monthly status letter. (ECF
No. 266).First, Relator raised an issue concerning Boston Scientific amending its Rule 26
initial disclosures on the final day of discovery. (ECF R&6, at +14). Second, Relator
raised an issue regardimpston Scientific not producing audio recordings of telephone
calls. (ECF No266, at 1417). Third, Relator raised an issue with Boston Scientific not
producing videos embedded in power point presentations that @lrestly produced.
(ECF No0.266, at ¥-18). Fourth, the parties discussed a remaining Rule 30(b)(6)
deposition topic concerning Boston Scientific’s litigation hold. (ECF 266, at 19).
Finally, the parties discussed a stipulatamncerning Dhamelated tothe Rule 30(b)(6)
deposition. (ECHNo. 266, at 20). The Court indicated that the Rule 26 disclosure dispute
would need to be resolvada motion practice, instigating thestantmotion before the
Court. (ECF No. 271). Next, the Court expressed its dissatisfaction with Boston Scientific
regarding the telephone recordings, but did not order them procdiscdeey likely no
longer existed. The Court did, however, orderduction ofthe embeddeddeos from the
presentations. The Court also ordered that Relator was entitled to know about the scope of
Boston Scientific’s litigation hold. Finally, the partiesported that theizad resolved the
Dham stipulation.

While the instant motion-detailed in the following sgion—was being briefed, the
parties filed their September 2019 status letter. (ECR2BIf). Boston Scientific produced

privilege logs in accordance with the Court’s earlier guidancdhenthattewas likely to

14



resolveafter Relator hdan opportunity toeview them. (ECF NAQ287, at 1). The parties
argued about the audio recordings and transcripts discussed at the previous month’s status
conference, and at other times too, but there was no active dispute pregegied.

No. 287, at 24). Finally, the parties were finalizing the Rule 30(b)(6) matters. (ECF

No. 287, at 45). The Court ultimately cancelled the status conference and directed the
parties to continue working through the last remaining issues related to privilege logs and
Rule 30(b)(6) deposition stipulations. (ECF No. 299).

Since this motion was originally filed, the parties raised further dispLhearties
disputed in their October 20joint status letter whether Relator coulddisignate an
affirmative expert and replace him with a newly-named expert. (ECF No. 300). That issue
was raised in a simultaneous motion, (ECF 8@1.), and the undersigned rejected both
Relator’'s request to name a new affirmative expert and Boston Scientific’'s responsive
request to depose an additional expert, (ECF32a).The other disputes were procedural
in nature and do not warrant comment.

D. The Sanctions Motion

As mentioned, Relator now seeks sanctions. Despite the extensive outline above of
discoveryproblems in this case, the Court firmi$ditional detail®f the parties’ discovery
necessary given the subject matter of the motion.

On March 12, 2018, Boston Scientific served its Rule 26(a)(1) disclosures. (ECF
No. 2661). The first section identifies “[individuals likely to have discovdea

information that [Boston Scientific] may use to support its claims or defenses and the

15



subjects of that information.” (ECF N266-1, at 1)} Boston Scientific listed ten persgns
their relationship to Boston Scientifiend what information they would likely have:
(1) Sumeet Dham (employee), launch of Cognis and TeligenRdApld Russie
(employee), launch of Cognis and Teligen and related correspondence with the FDA;
(3) Rich Dujmovic (employee), launch of Cognis and Teligen and related correspenden
with the FDA; (4)Ingrid Matte (employee), correspondence with the FDA related to
Cognis and Teligen; (3§ay SachsCampbell (employee), regulatory submissions related
to Cognis and Teligen; (&hristopher Harroldformeremployee), launch of Cognisdn
Teligen and related correspondence with the FDAA(ON Sharma (former employee),
launch of Cognis and Teligen; (Bjed Colen (former employee), information related to
statements Colen made; Bin Tobin (former employee), information related tod®al's
departure from Boston Scientific; and (Fay Elliot (former employee), information
about Relator’'s departure from Boston Scientific. (EQ¥. 26641, at 12). Boston
Scientific also included: “Individuals deposed by Relator or Defendant or who submit
affidavits or declarations in this case.” (ECF 1266-1, at 2). Finally, Boston Scientific
stated it'reserveghe right to amend and/or supplement this information should additional
individuals be identified who are likely to have discoverable information that Defendant
may use to support its claims or defenses.” (ECF No. 266-1, at 2).

On July 30, 2012he final day of fact discoverfdostonScientific amended its Rule

26(a)(1) disclosures. (ECF N266-9) There were two changes to previously identified

1 Internal document pagination used, not ECF pagination.
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individuals: Sumeet Dham was now a former employee; and Ingrid Matte no longer had
information on correspondence with the FDA related to Cognis and Teligen, but now had
information related to the launch of Cognis and Teligen. (ECFR2869, at 1)!? Boston
Scientific then identified seven wholly new individuélhe newlydisclosed witnesses”)
that had information Boston Scientific may ussu@port its claims or defenses: @jan
Scovil (former employee), launch of Cognis and Teligen;T{&) Smith (employee),
launch of Cognis and Teligen; (3)m Gilkerson (former employee), launch of Cognis and
Teligen and related correspondence with the FDA; (4) Torsten Kayser (employee), launch
of Cognis and Teligen in Europe; (Sharon Zurn (employee), correspondence with the
FDA related to Cognis and Teligen; (6) David Breiter (former employee), correspondence
with the FDA related to Cognis and Teligen; andEika Huffman (former employee),
correspondence with the FDA related to Cognis and Teligen. (ECF No. 266-9, at 2—-3).
Of great import herejfe individuals in Boston Scientific’s first initial disclosures
were identified as having information related to FDA correspondence or submissions:
Renold RussieRich Dujmovic, Ingrid Matte, Kay Sach€ampbell, and Christopher
Harrold. (ECF N0266-1, at 1-2). At her July 25, 2019 deposition, Ingrid Matestified
she haadho involvement in decisiemaking regarding reportability of adverse events to the
FDA; did not know the criteria Boston Scientific used to report events to the &ihad
no responsibilities related to reporting events to the FDA from 2007 through 2009. (Matte

Dep. Tr.37:18-41:4). Matte only gained that role beginning in June 2010 and for devices

12 1nternal document pagination used, not ECF pagination.
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not at issue in this lawsuit. (Matte Dep. #1:18-44:25). Matte testified that Erika
Huffman oversaweporting events to the FDfar the relevant time period. (Matte Dep.

Tr. 38:18-40:6)Then, on July 30, Boston Scientific removed Matte as an individual listed
as having information related to FDA correspondence or submissions. (ECF N&y. #66-

1). It added four new witnesses with information concerning FDA correspondimnce:
Gilkerson Sharon Zurn, David Breiter, and Erika Huffman. (ECF RB69, at 2-3).
Considering all Rule 26(a)(1) disclosures, the following persons were disclosed by Boston
Scientific as having information related to FDA correspondence or submissions: Renold
RussieRich Dujmovic,Kay SachsCampbell, Christopher Harrgldim GilkersonSharon

Zurn, David Breiter, and Erika Huffman.

As detailed above, the parties had a prolonged meet and confer process related to
identifying custodians for ESI searches. On May 14, 2018, Relator was “disappoint[ed]”
in Boston Scientific’s “initial list of 4 custodians .particularly considering that [its]
initial disclosures had several additional individuals.” (ECF 2662, at 2-3). Following
a month of meetingndconferring, Relator proposed adding eight individuals tolthe
then-beingconsidered based on persons identified in the complaint and Boston Scientific’s
initial disclosures. (ECF N&66-3, at 23). Come August 2018, Boston Scientific believed
it had provided a “fulsome” list of custodians and that no one was “missing.” (ECF
No. 2664, at 3).The parties engaged in more discussions and eventually agre€d on 2
custodians(ECF No0s.2665, 2666, 2667). Ultimately, this “fulsome” list of custodians
included seven ofthe 10persons identified in the initial disclosures; the only persons

excluded were those with information related to Relator's termination from Boston
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Scientific (ECF No0.266-10, at 3).0f the seven newhdisclosed witnesses, Relator had
earlier requested th&covil and Gilkerson be named custodians; most importahtkse

of four with information concerning FDA corresponderegurn, Breiter, and Huffmas-
were not listed as custodians. (ECF No. 292-1, at 7).

Boston Scientific notes that the newdisclosed witnesses were not complete
strangers to the discovery process. (ECF 204, at 6-20). As mentioned,Relator
requested that Scovil and Gilkerson be included as custodians following a review of
discovery produced in May 2018. Relatoricetibutthen cancelled depositions f8covil,
Gilkerson,and SmithRelator noticed the deposition of Kayser, th& deposition did not
proceed afteiBoston Scientific requested expenses for transporting the Ebeseel
Kayser to the United Statd3oston Scientificdesignatedurn as a corporate representative
on two Rule 30(b)(6jopics, but Zurn was never deposed individually. Breiter and Huffman
were never noticed for deposition.

With this in mindand following Matte’s depositiolRelator wrote Boston Scientific
indicating it believed it was prejudiced by Boston Scientific’s failure to list Huffman in its
initial disclosures or as a custodian. (EGIB. 2668). Relator requested Huffman be
designated a custodiaBoston Scientific produce any documents responsive to the ESI
search terms negotiated as to all custodiamsl permit a deposition of Huffman if
necessary. (ECF N@66-8). Boston Scientific did update its Rule 26(a)(1) disclosures, but
it otherwise rebuffed Relator’s requests. (ECF No. 266-10).

The instant motion followed once the Court indicated it would not be considered at

the monthly status conference. The parties have submitted extensive briefing and exhibits
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in connection with the motion and appe@CF Nos283, 284, 291, 292, 298ee also
ECF Na. 266, 313, 318, 319, 320, 328hese submissions, along with the monthly status
reports and other motion submissions, prowviggght into the parties’ discoveryand
litigation efforts to date.
1. ANALYSIS

A. Legal Standard

A party must identify “each individual likely to have discoverablgarmation—
along with the subjects of that informatieithat the disclosing party may use to support
its claims or defenses, unless the use would be solely for impeachment.” Fed. R. Civ. P.
26(a)(1)(A)(i). These disclosuresust be made at or within 14 dayd$ the parties’ Rule
26(f) conference unless otherwise provided by the court. Fed. R. Civ. P. 26(a)(1)(C). A
party “must make its initial disclosures based on the information then reasonably available
to it” and “is not excused from making its disclosures because it has not fully investigated
the case or because it challenges the sufficiency of anotherspdidglosures or because
another party has not made its disclosures.” Fed. R. Civ. P. 26(a)@nighasis added)
A party must supplement or correct its disclosure “in a timely manner if the party learns
that in some material respect the disclosure or response is incomplete or incorrect, and if
the additional or corrective information has not otherwise been made known to the othe
parties during the discovery process or in writing.” Fed. R. Civ. P. 26(e)(1)(A).

Initial disclosures are meant “to accelerate the exchange of basic information about
the case and to eliminate the paper work involved in requesting such informatiarR. Fed

Civ. P. 26(a) advisory committee’s note to 1993 amendment. “Supplementations need not
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be made as each new item of information is learned but should be made at appropriate
intervals during the discovery period, and with special promptness as thelatigal
approaches.” Fed. R. Civ. P. 26(e) advisory committee’s note to 1993 amentimeemnie
does not expect parties to disclose witnesses it does not intend to use. Fed. R. Civ. P.
26(a)(1) advisory committee’s note to 2000 amendment. But as “case ghi@par
continues, a party must supplement its disclosures when it determines that it may use a
witness or document that it did not previously intend to uske.”

“If a party fails to provide information or identify a withness as required by Rule
26(a) or (e), the party is not allowed to use that information or witness to supply evidence
on a motion, at a hearing, or at a trial, unless the failure was substantially justified or is
harmless.” Fed. R. Civ. P. 37(c)(1). “In addition to or instead of this sanction,” the court
may: (A)order payment of reasonable expenses, including attorney’s fees, caused by the
failure; (B)inform the jury of the party’s failure; and (@hpose other appropriate
sanctions, including those described by Rule 37(b)(2)AMi). Fed. R. Civ. P. 37(c)(1).
Those sanctions include: @jrecting that the matters or facts be taken as established for
purposes of the action; (@rohibiting the disobedient party from supporting or opposing
designated claims or defenses, or from introducing designated matters in evidence;
(i) striking pleadings in whole or part; (igjaying further proceedings until a court order
is obeyed; (viismissing the action in whole or part; and (@hdering a default judgment
against the disobedient party. Fed. R. Civ. P. 37(b)(2){Ag “district court has wide
discretion to fashion a remedy or sanction as appropriate for the particular circumstances

of the case.Wegener v. Johnson, 527 F.3d 687, 692 (8th Cir. 2008). “When fashioning a
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remedy, the district court should consideter alia, the reason for noncompliance, the
surprise and prejudice to the opposing party, the extent to which allowing the information
or testimony would disrupt the order and efficiency of the trial, and the importance of the
information or testimony.fd.; Transclean Corp. v. Bridgewood Servs., Inc., 101 F. Supp.

2d 788, 79596 (D. Minn. 2000).

B. Consideration of Rule 26(a)(1)(A)

As Rule 26(a)(1) makes cleanjtial disclosures are mandatory. Individuals likely
to have discoverable informationust be identifiedat the outset of the parties’ discovery
efforts. Fed. R. Civ. P. 26(a)(1)(A)(i), 26(a)(1)(C). These disclosures are made based on
information reasonably available to the parties. Fed. R. Civ. P. 26(a)(1)(E). If someone is
not identified in these initial disclosures, the initial disclosures must be amended if that
“information has not otherwise been made known to the other parties during the discovery
process or in writing.” Fed. R. Civ. P. 26(e)(1)(A).

Of greatest importHuffman was not included on Boston Scientific’s initial
disclosures despite being a witnesstral toBoston Scientific’'s communications with the
FDA concerning the Cognis and Teligen devices. In its Rule 26(f) report, Boston Scientific
indicated it would defend against Relator’s claims by showing its “robust and complete
disclosures of information to the FDA about its experiences with the Cognis and Teligen
devices, including disclosures dating from both before and [#ifiefyU.S. launch of the
devices.” BostorScientific’'s communications with the FDA concerning the Cognis and
Teligen devices hee been theprincipal focus of this lawsuit since its inception, not only

for Relator’s claims, but, more importantly for the instant mottorBoston Scientific’s
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defensesThus, given Huffman’s central statusBoston Scientific's own defenses, she
should have been included in Boston Scientific’s initial disclosures. This conclusion is
buttressed by Boston Scienticactual addition of Huffman to its amended R2&e
disclosures on the final day of discovery.

Boston Scientific argues that it had no affirmative obligation to amend its28ule
disclosures to add Huffman because she was known to Relator through the course of
discovery. Boston Scientific notes that Huffmaas referenced in “over 400" documents
produced in May 2018. (ECF N266-10, at 3). Boston Scientific indicates that 30,000
documents in total were produced in May 2018, representing those documents produced to
the government during its investigation. (ECF R®1, at 2). Boston Scientifics
essentially arguing that being referencedpproximately 1.3% to 1.66% of documents,

Is enough for an opposing party tecognizeimmediately and irrefutably someone’s
central and critical role to thdefensesit issuet* TheCourt disagree<.g., Taylor v. New

York Sate Office for People with Dev. Disabilities, 2016 WL 2858856, at *6 (N.D.N.Y.

May 13, 2016) (“Defendants were not required to cull the document production and assume
that plaintiff would call at trial any number of the individuals mentioned therein.”).

Boston Scientific’'s own argument undercuts its position. If it should have been

readily apparent to Relator from this initial production of 30,000 documents that Huffman

13 Because Boston Scientific uses the “over 400" numberCturt’s calculation idbased on 401 to 499
documents.

4 Ultimately, Huffman was referenced approximatelyl,344 documents produced. (ECF 1266-10, at
3). Evenhad Boston Scientific's total production remained at 30,000 documehtfman was only
referenced in 4.48% of them. In fact, by April 1, 2019, Boston Scientific had protapgeximately
48,000 documents(ECF No.291, at 3)thus lowering Huffman'’s referencesabout 2.8%.
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was a person likely to have discoverable information to Boston Scientific’'s defenses, then
it should have beeeven more apparent to Boston Scientific that Huffman was a person
likely to have discoverable informatioelated to its own defenses. This is because Boston
Scientific, having then gone througe government investigation, was well aware of the
persons likely to have discoverable informaershould have been aware of such persons

In fact, the 30,000 documents produced to Relator was discovery Boston Scientific had
already sifted through to produce to the government. If, having already generated and
produced these 30,000 documents to the government before drafting it26Rule
disclosures, Boston Scientific did not view Huffman as a person likely to have discoverable
information sufficient to warrant inclusion on its initial disclosukslator shouldhot be
expected to make that conclusion independently.

Moreover at the hearing before the undersigned on this mdioston Scientic’s
outside counsel asserted that Huffman’s name did not come up in the government
investigation but then later confirmdduffman was the person responsible for Boston
Scientific’'s communications with the FDATr. of Dec. 17, 2019 Mot. Hrg. 14:105:8
ECF No. 346seeid. 27:18-28:5). The Court is hard pressed to see how Relator is at fault
for not pursuing Huffman earlier in discovery because her name appeared a number of
times in thousands of documents produced when Boston Scientific claims it ttailed
discern her involvment until a revelation at discovery’'s end. folly and faithfully
responding to the government’s investigatenmd Relator’'s discovery requedi®ston
Scientificshould have recognized the importance of Huffman in the same manner it now

insists Relator should hawabviously realized her importance. Boston Scientifias in
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position to know or should have known of Huffman’s importance, but nonetheless omitted
her from its list of initial disclosures and did not list her until the last day of discovery.
Boston Scientific also argues that it did not needsupplement its Rul26
disclosuresuntil the end of discovery because only then was it readily apparent what
witnesses would be necessary for its defenses to Relator’s claims. For similar reasons set
forth in the preceding paragraphs, this argument is also unavailing. In additibe, wh
“[s]upplementations need not be made as each new item of information is Jjedrned
“should be made at appropriate intervals during the discovery gefedl R. Civ. P. 26(e)
advisory committee’s note to 1993 amendmedupplementing on the final day of
discovery is not supplementing at “appropriate intervals” when a party hasatmeaton
and knewor should have knowrmf such information’s importare early in thelitigation.
As discussed already, Huffman is a witnesstralto Boston Scientific’'s communications
with the FDA concerning the Cognis and Teligen deviaad those communicatioisr
lack thereof)with the FDAare the lynchpin to thprincipal defensand claim at issum
this lawsuit.Boston Scientific cannot go through an entire governai@mtestigation and
the entire discovery period, and then claim to have just realized which witnesses and what
documents are important to tdefense and claimghat haveremained essentially static
since the Rule 26(f) report.
Finally, Boston Scientific argues it did not need to disclose Huffman because it did
not intend to use her tastpport its claims or defenses.” Fed. R. Civ. P. 26(a)(1)(A)(i
(emphasis added). This argument is undercut by Boston Scientific adding Huffman to its

disclosure listlf Huffman does not support Boston Scientific's defenses, then she has no
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purpose on its Rule 26(a) disclosuresatsoeverFurther, Boston Scientifian its Rule

26(f) report, indicated it would use its own disclosures to the FDA to defend against
Relator’s claims. Huffman was Boston Scientific’'s lead communicator to the FDA for the
Cognis and Teligen devices for the 2008 approval through the 20@4. reler
communications will be vital to Boston Scientific’'s defenses.

The Court finds no Rule 26 violation with respect to ScawmillGilkerson. Scovil
and Gilkerson were designated custodians and Relator should have all discovery from ESI
search terms that these two possessed. While there is no explanation as to why the
depositions of Scovil and Gilkerson were cancelled, Relatdthe opportunity to depose
them. As such, while Scovil and Gilkerson were not initially listed on Boston Scientific’s
Rule 26 disclosures, they weotherwise made known to Relator through the discovery
process.

Smith, who was not a custodian, was otherwise made known to Relator through
discovery because Relator noticed his deposition but ultimately cancelled it. Thessame
true forKayser. Zurn posesmore difficult analysias shavas not noticed as an individual
deponent, but was made available by Boston Scientific as a corporate wafia¢sd to
adverse event analysis and reportiAgcorporate witness testifying is different than an
individual deponent, but Relator had the opportunity to dive deeper into her font of
knowledge for answering such questions.

Breiter, like Huffman, was not noticed for a deposition and the record does not

indicate he was otherwise made known to Relator through discovery. The analysis applies
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similarly. As such, the late disclosures of Breiter, like Huffman, conssitateule 26
violation.

C. The Violations Harmed Relator and Had No Substantial Justification

Failure to provide witness information under Rule 26(a) or (e) prevents a party from
using that discovery unless the failure was “substantially justified or is harmless.” Fed. R.
Civ. P. 37(c)(1). The burden is on then-complyingparty to prove harmlessness or
justification.Vanderberg v. Petco Animal Supplies Stores, Inc., 906 F.3d 698, 705 (8th Cir.
2018) (quotingWilson v. Bradlees of New England, Inc., 250 F.3d 10, 21 (1st Cir.
2001));Hallmark Indus,, Inc. v. Hallmark Licensing, LLC, 2019 WL 302514, at *3 (W. D.

Mo. Jan. 23, 2019).

As concluded, Huffman is a central witneSke servd as the fulcrum between
Boston Scientific and the FDAlikewise, Breiter served in some capacity related to FDA
communications The Court however,focuses more on Huffman given hienportant
status to the case. Without Huffman’s information, Boston Scientific would face difficult
challenges to its defenses, and Relator would not have important, petitiegls support
for his case. Huffman’exclusion from Boston Scientific’'s Rule 26 disclosuredil the
end of discoveraffecteddiscovery significantlyBy not including Huffman in its initial
disclosures, Boston Scientific was able to shield her from nearly all of Relator’s discovery
because Boston Scientific’s initial disclosures shaped Relawib'sequent inquirednd
contrary to Boston Scientific’'s arguments, Relator was not naive or misplaced in relying
upon Boston Scientific’'s Rule 26 disclosures to shape the discovery discussions because

they serve as theaturaljumping pointfor such efforts. Fed. R. Civ. P. 26(a) advisory
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committee’s note to 1993 amendment (discussing that initial disclosures “accelerate the
exchange of basic information about the caggdston Scientificthrough its incomplete

initial disclosuresshaped the entire course of discovery in this matter, from document
requests and interrogatories to depositidRslator alsaused Boston Scientific’s initial
disclosures to negotiate the list of custodians and other matters. Boston Scientific cannot
set the parameters of discovery via its initial disclosures only to change those very
parametersat the end of discovery in the way it digrh. Boston Scientific’'s actions
prejudiced Relator.

The initial disclosures and subsequent initial discovery production in this matter
guided the ESI custodian discussiomhich then set boundaries fdiscovery in this
matter. Boston Scientific cannot fault Relator for not knowing everything about Boston
Scientific’s internal workings when it failed to disclose those internal workings in
sufficient detail. Boston Scientific’'s Rule 26 disclosures shaped the contours of Relator’s
subsequent discovery efterTo argue otherwise rejects the central tenets of Rubné6
defies common sens€hus, Boston Scientific’s withholding of HuffmamdBreiter from
its Rule 26 disclosures was not harmless.

Boston Scientifits failure to provide witness information in its Rule 26 disclosures
until the final hours of discoveris not justified, much lessubstantially justified. As
discussed above, Boston Scientific has been defending its conduct since the government
began its investigation as to intervention. While the lawsuit may have shifted from initial
government investigation to the operative complaint that is in place today, it has not shifted

from the point Boston Scientific completed its Rule 26(f) report. For Boston Scientific to
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assert that it required Relator to finish his depositions before it knew what witnesses it
would rely on does not make sense, particularly in light of the Rule 26(f) report that
showcases exactly the same defense Boston Scientific relies upoklomeyver, Boston
Scientific operates in a heavily regulated medical device industry and, as such, has
compliance departments in contact with federal agencies like the FDA. For Boston
Scientific to claim it did not know which of its own current or former employees would be
important in a case revolving around its communications with the FDA strains credulity
The Court is unpersuaded that Boston Scientific did not have a full gfaspfactual
defenses to Relator’s claims until the close of discouksysuch, Boston Scientific was

not substantially justified in withholding HuffmamdBreiter from its Rule 26 disclosures

until the final day of discovery.

MoreoverBoston Scientific is a sophisticated global medical solution company and
its actions, including litigation, must be assigned equal sophistication as opposed to
accident or happenstance. Boston Scientific had formulated its defense to Relator’s claims
by the time t filed the Rule 26(f) report. This case has always depended on differences in
legal opinion as to what had to be reported to the FDA, with Relator claiming Boston
Scientific kept the FDA in the dark and Boston Scientific asserting it complied with all
reporting requirements. The Court is not convinced by Boston Scientific’'s argument in
support of its last-minute Rule 26(a) disclosure amendments.

Boston Scientificalso defends its actiondy pointing at Relator’'s conduct in
discovery. (ECF No291). True, he Court has admonished both parties’ conduct

throughout discovery(Oct. 16 Ordersee ECF N0.319).Boston Scientifigooints out in
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great detail references to newly-disclosed witnesses in discovery, (ECF No. 291, at 6-20)
seemingly to demonstrate what it deems as Relator’s lack of diligence tltsagliery

to decide on its own who the important custodians or withesses may be. This misses the
point. The Rule 26(a)(1) inquiry is into Boston Scientific and what Boston Scientific knew
andknows, not what Relator should have learnedestucedRule 26(a) is inward looking

and focuses on the disclosing party. Thus, it is Boston Scientific’s conduct that controls
under the facts of this case, rather than Relator’s or anyone else’s.

Nor canRule 26(a)(1) be ignored merely because, after all discovery is done, one
can point to a random document here or there to show the information was made known to
the other party during the discovery process. Fed. R. Civ. P. 26(e)(1)(A). If the Court were
to accept Boston Scientific’'s reading of Rule 26(a)(1) and bring it to the logidabe
litigant could name whoever they wanted in their initial disclosures so long as, come the
end of discovery, they could pointdome scattered documents or other discovery that was
provided. This undermingbe purpose and intent of Rule 26(a)(Ihe purpose of Rule
26(a), as with all the Rules, is “to secure the just, speedy, and inexpensive determination
of every action and proceeding.” Fed. R. CivlPIf Rule 26&) cannot jumgstart the
parties’ discovery efforts and direct them to those likely to have discovery, then initial
disclosuresvould berendered meaningless.

The problematicnature of the incomplete and unsupplemenfade 26(a)(1)
disclosures is showcased by the fact that Relator had to move for a violation of Rule
26(a)(1) rather thasome otherule. It would benfinitely easier for tke Court toanalyze

a violation of one of Relatordiscovery requesbr a previas Court ordeon a motion to
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compelrather than aomewhatesoteric Rule 26(a)(1) violation. There is no dispute that
Huffman, Breiter,and the other newddisclosed witnesses are individuals likely to have
discoverable information. Fed. R. Civ. P. 26130f)(i). There is no dispute thetuffman,
Breiter, and the other newljisclosed witnesses hold information relevant to both parties’
claims or defenses and proportional to the needs of the case. Fed. R. Civ. P. 26(b)(1).
follows then thatbut for the custodian list, discovery would have been obtained from
Huffman, Breiter, and the other newdysclosed witnesse8oston Scientific’sstunted
custodian list was effective in limiting the universe of available information from which
the parties gatheratiscovery forthis lawsuit. Boston Scientific’s disclosures in the literal
waning hours of discovery was harmful and prejudicial to Relator.

The atmospheric fees and costs of contemporary litigathmolving enormous
cachef datg demand thaparties designate appropriatgstodians in order to generate
manageable groupingsf persons from whom discovery can justly and efficiently
sought. This lowers fees and costs, and increases efficiency consistent with Rule 26(b)(1).
Access to justice requires no less. But here, the whole of discaxgsystainedThe
laborious process of meeting and conferripgst to determine who would be on the
custodian list meant that no discovergutside of that already developed in the coufse 0
the government investigatieawas produced until approximately nine months after
discovery began and less than seven remained. The custodian negotiation effectively used
up half of the available discovery period. To assert that the initial disclosuras kbady
on effect ignores this. Boston Scientific’'s Rule 26(a)(1) disclosure failures were harmful

and prejudicial to Relator.
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D. Sanction

“Counsel who make the mistake of treating Rule 26(a)(1) disclosures as a technical
formality, rather than as an efficient start to relevant discovery, do their clients no service
and necessarily risk the imposition of sanctiossrider v. Mann, 225 F.R.D. 645, 650 (D.
Colo. 2004).

As noted, Rule 37 provides remedies for Rule 26(a) violations “on motion and after
giving an opportunity to be heard.” Fed. R. Civ. P. 37(c)yAnderberg, 906 F.3d at 705.
Fed. R. Civ. P. 37(c)(1anderberg, 906 F.3d at 705. Here, the parties have submitted
several rounds of briefing related to the sanctions motion and presented additiona
argument at the motions hearing, opening the full panoply of remediesGoult. These
remedies, which can be imposed in lieu of automatic exclusion or supplemental to it,
include: (1) orderinggayment of reasonable expenses, including attorney’s fees, caused by
the failure; (2)nforming the jury of the party’s failure; (8)irecting that the matters or
facts be taken as established for purposes of the actigrp@biting the disobedient pisr
from supporting or opposing designated claims or defenses, or from introducing designated
matters in evidence; (S}riking pleadings in whole or part; (baying further proceedings
until a court order is obeyed; (@jsmissing the action in whole or part; and i@)dering
a default judgment against the disobedient party. Fed. R. Civ. P. 37(c)(1); Fed. R. Civ. P.
37(b)(2)(A). The court should seek to achieve substantial justice when considering a Rule
26(a) violation.Troknya v. Cleveland Chiropractic Clinic, 280 F.3d 1200, 1205 (8th Cir.
2002) (citingMawby v. United Sates, 999 F.2d 1252, 1254 (8th Cir. 1993)). The remedy

should be tailored for the particular circumstances of the Wéegener, 527 F.3d at 692.
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1. Additional Discovery

Here, after considering the Rule 26 violations, Boston Scientific’s discovery
conduct, the parties’ overall discovery efforts, the importance of the withheld discovery,
and the remedies requested by Relator, the Court concludes #ygiropriate sanction is
for Boston Scientific to provide discovery from Huffman and Breiter. To achieve this
sanction, Boston Scientific must produce documents from Huffman and Breiter in the same
manner it produced for the previouslgreedupon custodians. And while the Court found
no discrete Rule 26(a)(1) violation relating to Zurn, the conduct surrounding Zurn is veiled
by the obfuscation accompanying Huffman and Breiter. Thus, to give full effect to the
sanction as to Huffman and Breiter, discovery shall also be prodsdedurn in the same
manner.

Boston Scientific shall produce every responsive document that hits on the parties’
ESI search terms for Huffman, Breiter, and Zurn. This discovery shall be produced within
14 days of this Order. Relator will then have 14 days after this discovery is produced to
review the discovery to decide if depositions will be necessary. If Relator would like to
deposeHuffman, Breiter, or Zurn, he may do so at a time convenient to Relator’s counsel
within 45 days of this Order. Boston Scientific shall make its counsel and Zurn available
for whichever date, time slot, and location Relator reasonably selects. Likewise, while
Breiter and Huffman are former employees, Boston Scientific shall use its best efforts to

produce Huffman and Breiter for depositions and shall make its counsel available for
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whichever dates, time slots, and locations Relator reasonably selects. The deposition
guestioning may last up to 8 hours for each witress.
2. No Exclusion or Adverse Inference at Fis Time

While “Rule 37(c)(1) makes exclusion of evidence the default;eseltuting
sanction for the failure to comply with Rule 26(a&)anderberg, 906 F.3d at 705, tHéourt
may impose other sanctions “[ijn addition to or instead of this sanction,” Fed. R. Civ. P.
37(c)(1). Again, after considering the Rule 26 violations, Boston Scientific’s discovery
conduct, the parties’ overall discovery efforts, the importance of the withheld discovery,
and the remedies requested by Relator, the Court finds exclusion would be disproportional
given the other sanctions already imposed. Relator will have an opportunity to depose some
of the newlydisclosed witnesseand develop the facts he was prevented from developing
during the normal course of discovery. Additionally, the-egHcuting sanction of Rule
26(a) is potentially ineffective here. Exclusion of the nedilclosed witnesses and
information they possesuld well further Boston Scientific’'s Rule 26 violation rather
than remedy it. While Boston Scientific’'s defenses could be impacted by excluding the
newly-disclosed witnesses, Relator could feelgheatebrunt of that sanction because he
has the burden of proving his claims relating to Boston Scientific’'s FDA communications,
or lack thereof. Given the nature of Relator’s claims, it is important for Relator to have

access to the full landscape of Boston Scientific’'s FDA communications. Automatic

15 The deposition time limit prescribed by the pretrial scheduling order (100 totad) ribers not limit
Relator’s ability to depose these witnesses.
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excluson does not redress appropriately the harms caused by Boston Scientific’s violations
as compared with, or in addition to, the other sanctions ordered herein.

The Court has considered Relator’s adverse inference sanction request but finds it
unnecessarytdhis time given the sanctions ordered. So long as Boston Scientific complies
with its obligations outlined here, the parties should be returned to an equal footing in
advance of summary judgment and triahd the taint of Boston Scientific’'s Ru2é
violation will have been cleansed. The Court may, however, revisit this decision should
discovery or other developments deem it necessary.

3. Costs and Attorney’s Fees

Finally, Relator has requested fdesthe deposition of Matte, discovery borne from
this Order, and costs for this motion. The Court will award Relator aleasonable costs
and fees for having to bringalsanctions motion, but will not award him costs and fees as
relate to past or future discovefee Fed. R. Civ. P. 37(c)(1); Fed. R. CR. 37(b)(2)(A).

As the Court has foundBoston Scientific’sfailure to fulfill its obligations under Rule
26(a)(1) with the adverse impact that had throughout discovery in this maiis not
substantially justified. Boston Scientific is hereby ordered toghaigelator’'s reasonable
costs and attorney’s fees related to briefing and arguing the sanotios. The parties
are first directed to attempt to resolsechpayment without Court intervention. If that
fails, however, Relator shall submit an affidavit of costs and attorney’snfeesinection
with this motion. Boston Scientific may respond to thasonableness of tlanount of

costs and attorney’s fees sought.
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IV.  CONCLUSION
Based on all the files, records, and proceedihgsein, IT IS HEREBY
ORDERED that Relator’s Motiofior Sanctions(ECF No0.281), isGRANTED IN PART

and DENIED IN PART as discussed herein.

Dated: February 28, 2020 s/ Tony N. Leung
Tony N. Leung
United States Magistrate Judge
District of Minnesota

Higginsv. Boston Scientific
Case No. 11v-2453 (JNE/TNL)
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