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SUSAN RICHARD NELSON, Unite&®tates District Judge
l. INTRODUCTION

This matter is before ¢hCourt on Plaintiffs’ Objectiws [Doc. No. 516] to U.S.
Magistrate Judge Janie 8ayeron’s October 14, 2014 Ord®oc. No. 506] (“October 14
Order”) granting in part and dging in part Plaintiffs’ Motio to Redesignate and Unseal
Documents [Doc. No. 351]. Afteeviewing the Magistrataudge’s Order for clear error,
the Court affirms the Order forelreasons set forth below.
Il. BACKGROUND

A.  The Parties and the Claim$

DefendanfAmeripriseFinancial, Inc. (“Ameriprise”)nakes available to eligible
employees and retirees of Anmise and its subsidiariesd affiliates te Ameriprise
Financial 401(k) rerement benefit plan (the “Plan”)See Declaration of Brent Sabin dated
July 2, 2013 [Doc. No. 152], Efd at 1-2, 36.) The Plan&sdefined contribution plan in
which participants may diretiteir Plan balances among difet investmenbptions. (See
id. at 1, 10-20.) Two narddiduciary committes have primamesponsibility for
administering the Plan. Ameriprise’s EmpayBenefits Adminisation Committee is the
Plan administrator and issponsible for deteiimng benefits eligibity and construing Plan
documents, and the AmeripriBaancial, Inc. 401(k) Plaimvestment Committee selects

and monitors the investment @pts in the Plan lineup ardirects how investment options

! The factual background tfis case is discussed in raaetail in this Court’s

Memorandum Opinion and @er on Defendants’ Motiofor SummaryJudgment on
Statute of Limitation&srounds [Doc. No. 323]. The Court recites background facts here
only to the extent necessaryrtde on Plaintiffs’ objections.

2



for the Plan are investl. (See id., Ex. A 88 2.43%.10.3, 10.4.) Ameriprise’s
Compensation and Benefits Contiiee of the Board of Dactors has the authority to
appoint and to remove the EBACGnembers. (Id. § 10.1.)

The Plan’s assets are held by trustelextsal by the Investrmé Committee. (Id.,
Ex. A8812.1, 12.2.) Amerime Trust Company (“ATC”) wathe original trustee and
record-keeper of the Plan. (Id. 1 34 & BX§§ 1.2(m), 6.2.) Amriprise sold ATC’s
record-keeping busiss to Wachovia Bank, N.A:‘Wachovia”) in June 2006, and
Wachovia became thed®i’s trustee and record-keeper in April 260{d. ¥ 34.)

Plaintiffs are current and foen participants in the PlaThey allege that
Defendants breached their fiduciary dutieghi® Plan and are liable for the resulting
losses under the Employee Retirement Inc&aeurity Act (‘ERISA”). (See Second
Am. Compl. [Doc. No. 228].) In March 201the Court granted, in part, Defendants’
Motion for Summary Judgent on Statute of Limitations Grounds, dismissing as time-
barred the prohibited transaction claimsgdie in Counts lll, IVV, and VII of the
Second Amended Complaint,asll as the breach of fiduciary duty claim alleged in

Count V2 (See Mem. Op. and Order dated M2, 2014 [Doc. No. 323] at 14, 40.)

2 As the result of a merger, Wachovia Retirement Services was re-branded as Wells

Fargo Institutional Retirement and Trustiarch 2010. (Declaration of Brent Sabin
dated Apr. 10, 2012 [Doc. No. 60], Ex. 5 at 50.)

3 Defendants did not seek summary judgneemPlaintiffs’ claimsto the extent that
they were based on the Plan’s inclusiohef Columbia Contrarian Core Fund. (Mem.
Op. and Order dated Mar. 20,12D[Doc. No. 323] at 9 n.4.) Thus, the remaining claims
include Plaintiffs’ prohibitedransaction claims based on the Columbia Contrarian Core
Fund, and the breach of fiduciagyty claims alleged in Countsll, VI, and VII. (See

id. at9n.4, 14.)



And, in May 2014, the Court granted Plafifsti Motion to Certify Class Action. (Mem.
Op. and Order dated May 23,12D[Doc. No. 384] at 40-41.)

B. Amended Protective Order

The Court entered an Amended Protec@ivder in this case on March 19, 2013.
It provides for three levels of confidentialifiyr discovery materials: “Confidential,”
“Confidential — Parties’ Eyes Only,” and t@fidential — Attorneysgyes Only.” (Am.
Protective Order dated Mar. 15, 2013 [Doc. Md4] 11 2—4.) Pursuant to the Amended
Protective Order, materials may be markedrifidential” if the producing “party or
person reasonably believes [thaterials] to be confidentiar proprietary business,
commercial or financial information, aatte secret, or confidential research and
development, credit, compliance, personneddministrative information.” (Id. § 2.)
Materials may be marked “Confidential — #&s’ Eyes Only” if‘the producing party
reasonably believes [the mate}iabntains information that fiects trade secrets, ‘know-
how,’” customer information, financial and rkating information, strategy, planning and
other highly sensitive commertiaformation that the mducing party reasonably
believes in good faith would cause the party to suffer business or competitive harm if
publicly known, or known by third parties(id. § 3.) Finally, mateals may be marked
“Confidential — Attorneys’ Egs Only” if “the producingarty reasonably believes [the
material] meets the requiremeiffisr a ‘Confidential’ or ‘Gonfidential — Parties’ Eyes

Only’ designation], but should not loiesclosed to a party.”_(Id. 1 4.)



That being said, a designation madespant to the Amended Protective Order
“cannot be used as the solesisaor filing the document under seal in connection with a
nondispositive, dispositive or triaélated motion.” (Id. § 15.) Rather:

... Only those documents and portions of a party’s s#iom (including

those portions of affidavits, exsits and memorandum of law) which

otherwise meet the requirements mbtection from public filing (e.g. a

statute, rule or regulation prohibitkeir disclosure; they are protected

under the attorney-client privilege work product doctrine; or they meet

the standards for protection articulaied=.R.C.P. Rule 26(c)(1)(G)) shall

be filed under seal. . . .

(Id.) If a party submitting a document markamhfidential by anothgparty believes that
the document should not be filed under semn it must request the designating party to
permit the document to be filgaiblicly. (Id.) If the designating party objects, that party
bears the burden of proving that the docunséould remain undeeal. (Id.) Likewise,

a party seeking to change a designation male a request of the designating party; if
the request is denied, the requestingypardy move the Court for relief, and the
objecting party bears the burden of provingtttine information isvithin the scope of

Rule 26(c) and the Amend&dotective Order. _(Id. § 16.)

C. Plaintiffs’ Motion to Redesignate and Unseal Documents

On April 29, 2014, Plairffs filed their Motion to Redesignate and Unseal
Documents. In their Motion, Plaintiffs recgted that the Court order the confidentiality
designation removed from eighty-nine docurseas well as the unsealing of those
documents to the extent thhey have been filed witthe Court. (Pls.” Mot. to

Redesignate and Unseal Docs. [Doc. No. 261]; see Struckhoff Decl. § 3 & Ex. 1.)

Those documents fall into five categorigg) fiduciary committee agendas, minutes,
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actions, and correspondence; (2) materiaisitlered by the comittees in discharging
their duties; (3) recordkeeping contraatsl @nalyses; (4) documents pertaining to the
sale of Ameriprise’s recokeeping business; and (5) dooents that lack commercial
value because they are public, generic, oestéPls.” Mem. in Supp. of PIs.” Mot. to
Redesignate and Unseal Docs. [Doc. No. 358}42.) Likewise, Plaintiffs asserted that
the briefs and orders thatheabeen sealed based on trerokd confidentiality of these
underlying documents also shoulld unsealed._(Id. at 12.)

Plaintiffs argued that these documentstrbe unsealed because the public has a
right to view court records, which can piide overcome for “compelling reasons.” (ld.
at 3.) According to Plaintiffs, Defendantsvieano legitimate intess in maintaining the
confidentiality of the documentd issue because the infornaattiis central to the claims
in this lawsuit and, as fiduaias, Defendants have a dutydisclose to Plan participants
and beneficiaries all material facffecting their interests. €8 id. at 4-12.) In addition,
Plaintiffs claimed, the documents do not @nttrade secrets or other information that
would cause Defendants harm if made pub{iee id.; Reply in Sap. of PIs.” Mot. to
Redesignate and Unseal Docs. [Doc. No. 374] at 3—-7.)

In opposition, Defendants argued thgiaaty need only show “good cause” under
Rule 26 to protect the congdtiality of documents that afieed in conjunction with non-
dispositive motions or that are irrelevant toaaurt’s decision, and that the majority of the
documents challenged by Plaffgifall into those categorieqSee Defs.” Mem. in Opp.
to Pls.” Mot. to Redesignate and UnseatBdDoc. No. 367] at 4-7.) According to

Defendants, good cause existkéep these documents underl because disclosure of
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the information containettherein could cause contfg/e harm to Ameriprise,
Ameriprise’s independent consultants and serpioviders, and the Plan. (See id. at 8—
16.) However, Defendants argued, evenefphesumption of public access applies, the
documents should remainaded because the competitive harms constitute “compelling
reasons.” (Id. at 17.) In supporttbir opposition, Defendants submitted the
declarations of Brent Sabin, Vice PresidenBenefits at Ameriprise [Doc. No. 368];
Richard Fogel, General Counsel of TechnolBgytners International Inc. (“TPI”) [Doc.
No. 369]; and William Miskellan owner of DeMarche Assiates, Inc. (“DeMarche”)
[Doc. No. 370].

Wells Fargo also filed a memorandum pposition to Plaintiffs’ Motion. (Wells
Fargo’s Mem. of Law in Opp. to Pls.” Regi¢o Redesignate and Unseal Docs. [Doc.
No. 377].) Wells Fargo, a neparty, produced thousands of pages of documents in
response to a subpoena aodight to protect the cadéntiality designation of one
document, in particular._(See id. at 1-¥\Vells Fargo argued that Plaintiffs did not
comply with the Amended Prattive Order’s requirementsrfeeeking redesignation of
the document, and that resagstion would be improper bease the document contains
confidential commercial inforation, disclosure of whitwould cause Wells Fargo
substantial competitive harm._(See id2a8.) Wells Fargo filed two affidavits in
support of its memorandum [Doc. Nos. 3789B By letter filed subsequent to the
hearing, per the Court’s ordeiells Fargo also identified various other documents that
should remain sealedOrder dated Oct. 14, 2014 [Dddo. 506] (“Oct.14 Order”) at

15-16.)



D. The Magistrate Judge’s October 14 Order

Plaintiffs’ Motion was heard on May 22014, and the Magistrate Judge issued
her sixty-page Order on October 14, grantmgart and denyin@ part Plaintiffs’
Motion. (Oct. 14 Order at 2.) After thorodgltiscussing the goveimg law, (see id. at
16-26), the Magistrate Juddetermined that: (1) in order to seek protection of
information as confidential party must first demonste “good cause” under Rule
26(c), (see id. at 16—17); (2) the right to puldlocess to judicial oerds is not absolute,
and courts may weigh the padienterests in determining \elther to unseal a document,
(id. at 17); (3) the Eighth Circuit has rejectee “strong” presumption in favor of public
access, (id. at 17); and (4etbrdinary presumption ouplic access attaches only to
“documents that are relevantdad integrally involved in the resolution of the merits of a
case,” (id. at 21), and it may be overcolyea showing of “comelling reasons” for
keeping a document under seal, (id. gt TBhus, the Magistrate Judge utilized the
following process to conduein in camera review tfe documents at issue:

. . .. First, as plaintiffs have challenged the designation of the documents

pursuant to Paragraph b6 the Amended ProtectvOrder, the Court will

initially determine whether Ameriprishas met its burden to establish

“good cause” under Rule 26(c) to keep the documents confidential. If the

Court determines that Ameriprise hast met its initial burden with respect

to any of the documentat issue, it will order those documents de-

designated and unsealed.

Second, if the Court determinesthAmeriprise has established that

the documents were properly desigdateder Rule 26(c), the Court will

then consider whetherdghdocuments are judicial records — i.e. documents

filed and relevant to and integrallgvolved in the resotion of the merits

of a case. If the documents are naligial records, th€ourt will order the
documents to remain under seal hessaAmeriprise met its burden under



Rule 26(c) to establish good causentaintain the comdentiality of the
documents.

On the other hand, if the documeats judicial recorsl such that the
presumption of public access attash the Court will next apply the
Hubbard factofsto determine if Ameriprisehas provided “compelling”
reasons to overcome the presumption.

As for orders and hearing trangts, which clearly are judicial
records, the Court will apply the st#ards articulated in IDT Corp., first
determining the weight to be givda the presumption of public access,
followed by a balancing of that presption against the reasons articulated
by Ameriprise for maintaining theonfidentiality of the information
reflected in the orders or transcripts.

(Id. at 26.)

Based on this process, the Magisttaidge determined that some of the

documents at issue should remain under@eaddacted, some should be unsealed but

may have patrticular lines or sectiondaeted, and some sHdibe unsealed and

unredacted in their entiretyfSee id. at 27-53.) She falithat documents in the first

category satisfied Rule 26 beisa they contain highly sensgivnformation, disclosure

of which could cause competitive harm; tltgynot constitute judicial records because,

even if they were cited in one of the Coaiopinions, they were not important to the

Those factors are:

(1) the need for publiccaess to the documents asue; (2) the extent of
previous public access to the docunser(B) the fact that someone has
objected to disclosure, and the identfythat person; (4the strength of
any property and privacyterests asserted; (5) the possibility of prejudice
to those opposing disclosure; and ity purposes for which the documents
were introduced during éhjudicial proceedings.

Shedin v. Ortho-McNeil-Janssen Pharmsc,, Civ. No. 08-5743 (JRT), 2011 WL

1831597, at *1-2 (D. Minn. Mal2, 2011) (citations omitted).
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Court’s decision; and, eventtie documents do constitutedjcial records, the Hubbard
factors favor maintaining their confidentiglit (See id.) As for the documents—or
portions thereof—that were ordered todeedesignated and ungs@d the Magistrate

Judge determined that Defendants’ allegatmfifsarm were vague or unsupported, or

that the documents do not caimt the type of informatiothat qualifies for protection,

and, therefore, Defendants failed to establish good cause for their protection. (See id.)
The Magistrate Judge also ordered that nramaa filed by the parties, orders filed by

the Court, and transcripts, be redacted ¢éoextent that they comnh information from the
documents at issue that she concluded wapmtection. (See id. at 53-60.) In
conclusion, however, she noted the following:

[I]n the event that any of these docurtseare submitted as evidence at trial

— and therefore, do become judiciatords — the District Court may reach a

different result as to whether theaee compelling reasons to prevent the

public from having access tthe documents. Thefore, Ameriprise is
cautioned that this Court’s decisiona the documents it has maintained
under seal reflect the purposes for whibe documents have been used to
date and cannot be read more broadly than that.

(Id. at 60.)

Plaintiffs filed their objettons on October 28._(See PIBbjs. to Mag. J.’s Order
on the Redesignation and Wading of Docs. [Doc. Ndb16] (“Pls.” Objs.”).)
Defendants responded to PIdifsti objections, but they raisatb objections of their own.
(See Defs.’ Resp. to Pls.’ Objs. [Doc. N@2] (“Defs.” Resp.”).) Rather, Defendants

contend that this Court should affirm the Mgtgate Judge’s Order in its entirety. (Id. at

1)
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lll.  DISCUSSION
“The standard of review applicable to @ppeal of a magistrate judge’s order on a

nondispositive issue extremely deferential.”_Reko v. Creative Promotions, Inc., 70 F.

Supp. 2d 1005, 1007 (D. Mint999). The Court must affirm the order unless it is
“clearly erroneous or contrary to law.” 2BS.C. § 636(b)(1)(A)accord D. Minn. LR
72.2(a)(3). “Afinding is ‘cledy erroneous’ whemlthough there is édence to support
it, the reviewing court on the entire recordef with the definite and firm conviction

that a mistake has been committed.” Unitestedt v. U.S. Gypsu@o., 333 U.S. 364,

395 (1948). If the magistrate judge’s acconirtihe evidence is plausible in light of the
record viewed in its entiretyhe reviewing court may not reverse it even though had it
been sitting as the trier addt, it would have weighed theidence differently._Anderson

v. Bessemer City, 470.S. 564, 57374 (1985).

Here, Plaintiffs object to the Magistratadge’s Order denying their Motion in
part, arguing that the Magistrate Judgasclusion that any of the documents are
entitled to confidentiality is clearly erroneou$ls.” Objs. at 1.) According to Plaintiffs:

The fundamental error of the Ordertisat it does not recognize that the
fiduciaries of Plaintiffs’ 401(k) Plan, em though Ameriprise Financial Inc.
executives, are duty-bound to act “solelythe interest of the participants
and beneficiaries” of Plaintiffs’ teement plan. 29 U.S.C. 81104(a)(1).
Any allegedly proprietaryor confidential informaion shared with those
fiduciaries belongs to the Plan, not Aaneriprise Financial Inc. or any
other company. The Order does not fihdt any interestf the Plan would
be harmed by the disclosure of fidry committee minutes and materials
that pertain to the claims in this laws In fact, the Order rejected that
argument. Order at 42, 43 n.20lnstead, it finds that Ameriprise’s
corporate interests might be harmiegl such disclosures (as well as the
interests of other companies thattemracted with the fiduciaries).
Ameriprise and those companies havelaoful interest in keeping Plan
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information secret, and they failed ttemonstrate any actual harm they

would suffer from that disclosure evédrthey had a proprietary interest in

the information. . . .
(Id. at 1-2.) Essentially, &m, Plaintiffs make two objéons: (1) Ameriprise and the
other companies may not properly objecthe disclosure of their confidential
information; and (2) even if those entities havawful interest in seeking to protect that
information, they have not demonstrated angual harm that thewould suffer from its
disclosure. (See id.) Thesbjections lack merit.

A. The Right to Rule 26(c)’s Protections

Plaintiffs’ attempt to narrow the scopépersons entitled to the protections

available under Rule 26(c) is misguided. Achog to that Rule, “[aparty or any person

from whom discovery is sought may move &oprotective order,” and “[t]he court may,

for good cause, issue an order to pcbia party or person from annoyance,

embarrassment, oppression, or undue burden or expense, including . . . requiring that a
trade secret or other confidential reseaddvelopment, or commercial information not

be revealed or be revealed only in a gptway.” Fed. R. Civ. P. 26(c)(1)(G)

(emphases added). The Court entered anabrder in this case, i.e., the Amended
Protective Order, and that Order allows Haparty or producingerson” and “[t]hird

parties” to designate documents confident{@&lm. Protective Order § 2, 10.) Likewise,
that Order provides for the filing of sudecuments under seal, even if they were
produced and designated confidential by a thirtypas long as thesneet the standards

of Rule 26(c)(1)(G). (Id. T 15.)
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These protections do not change whekRISA plan is involvd in a lawsuit, and
Plaintiffs have cited no convincing authoritythe contrary. In fact, Plaintiffs
acknowledge that the Magistratedge addressed their authostiésee Pls.” Objs. at 5),
but Plaintiffs do not attempt to demonstrate that the Magistrate Judge’s conclusion
regarding those cases—i.e., that they meredyvdihat parties seekgno file documents
under seal must establish good cause or etimg reasons to do so—is contrary to law,
(Oct. 14 Order at 45). Rather, Plaintiffs slgnpriticize the case cited by the Magistrate
Judge, in which portions @ommittee minutes were all@d to remain under seal,
because the case does not ineadw ERISA fiduciary breaddction. (Pls.” Objs. at 5

(citing Dugan v. Lloyds TSB Bank, PLC, No. 12-cv-02549-WHA (NJV), 2013 WL

1435223, at *3 (N.D. Cal. Apf, 2013)).) Pointing out th#tte case, which was offered
as an example, is analogouthix than exactly énsame, is insufficidrio establish clear
error. Moreover, as Defendants note, “Plaintifésnot show how restricting the public’'s
access to a limited pool of dmeery documents preventsetfiduciaries from carrying
out Plan administration, or implicates theéuciaries’ duties in any way.” (Defs.’ Resp.
at 4.) Because Plaintiffs have failedd®monstrate that the Magistrate Judge’s
application of Rule 26(c)’s prettions to Ameriprise and tlgher third parties is clearly
erroneous, Plaintiffs’ objectiorese overruled in this regard.

B. Harm from Disclosure

Plaintiffs’ contention that Ameriprisend the third parties did not adequately
demonstrate the harm that wduksult from the disclosure tife documents at issue also

fails. As the Magistrate Judge correctlyetht“[a] party seeking protection under Rule
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26(c) must provide specific facts demoasitig that protection of information is
necessary, as opposed to ‘steyped and conclusory statenteii (Oct. 14 Order at 16

(quoting_Gulf QOil Co. v. Bernak, 452 U.S. 89, 108.16 (1981)).) As for judicial records,

the presumption of public access may beroeme with a showing of “compelling

reasons,” (id. at 18 (citing Healey v. I-Flow, LLC, 282 BR211, 214 (D. Minn. 2012)),

as determined after consideration of;

(1) the need for publiccaess to the documents asue; (2) the extent of
previous public access to the docunser(B) the fact that someone has
objected to disclosure, and the identfythat person; (4the strength of
any property and privacyterests asserted; (5) the possibility of prejudice
to those opposing disclosure; and ity purposes for which the documents
were introduced during éhjudicial proceedings.

(Id. at 25—-26 (quoting Shedin Ortho-McNeil-Janssen Pharms., Inc., Civ. No. 08-5743

(JRT), 2011 WL 1831597, &1-2 (D. Minn. May 12, 201)).) “[T]he court must

consider the degree to whickading a judicial record woulidterfere with the interests
served by the common-lawght of access and balance that interference against the
salutary interests sexd by maintaining confidentiality ahe information sought to be

sealed.” (Id. at 18 (quoting IDT Corp. &Bay, 709 F.3d 1220223 (8th Cir. 2013)).)

Plaintiffs do not take issue with the Mafyate Judge’s recitation of the law. (See
Pls.” Objs. at 2-3.) Rather, they argue tmat application of that law—in concluding
that the Ameriprise, DeMarche, Wells ar Defined Contribubn Advisors (“DC
Advisors”), and TPI documents are entitlecctmfidentiality—is clearly erroneous. (See
id. at 5-13.) As for Ameripse, Plaintiffs argue that tieformation it seeks to keep

confidential does not qualify as a trade sedviet,Sabin’s declaration that disclosure of
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the information could cause Ameriprisempetitive harm is conclusory and not
supported by personal knowledge, and thegations of confidentiality related to Mr.
Truscott's emails are unsupported. (8eat 5-7.) Regarding the DeMarche
documents, Plaintiffs argue that the dediarasupporting confidentiality is generalized,
there is no explanation why information tiestale and publichavailable should be
protected, and DeMarche waived prai@e by producing the documents without a
confidentiality designation._(See id. at 7-&inally, in regard to Wells Fargo, DC
Advisors, and TPI, Plaintiffs argue that théommation sought to be protected is stale and
that the supporting declaratioase conclusory and do natpport protection of the third
parties’ information. (See id. at 9—13.)

The Magistrate Judge’s conclusions areabearly erroneous. First, as discussed
above, Rule 26(c) applies not only to “tremberet[s],” but also ttother confidential
research, development, or commercial infarora” And, rather than making conclusory
statements about the Ameripriséormation at issue, Mr. & gave specific, concrete
examples of the harm that cdwdrise if such information @isclosed. (See Declaration
of Brent Sabin dated May 9014 [Doc. No. 368] (“May 24 Sabin Decl.”) 11 6-8, 10—
11, 19.) Moreover, the assertion that a yicesident of the company, who has oversight
responsibility for all benefits programs, sdme lacks the personal knowledge to attest
to the impact of the disclosure of timormation on the company’s business and the
fiduciary process at issue in this litigatiomist credible. Finally, the fact that Mr.
Sabin’s declaration did not specifically nion Mr. Truscott's emails is irrelevant

because it undoubtedly encompasses them by referringriofittee meeting materials,”
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(id. at 2), as well as to Ameriprise’s ingst in protecting “th&duciaries’ and their
consultants’ confidential assessments and aisadymut Ameriprise products,” (id. 1 7).
Accordingly, because Amerige provided specific facts—rather than conclusory
statements—demonstrating that protection efitfiormation at issue is necessary, and
because the Magistraledge’s account of thesvidence is plausible, this Court will not
reverse the Magistrate Judge’s decision.

Second, and similarly, Mr. Miskell's declaration attesting to the confidential
nature of DeMarche’s documents and informm@is not conclusory. Rather, he provides
specific examples of the harm that couldeaifshe documents at issue are revealed to
DeMarche’s competitors, the asset managers with whom DeMarche has relationships,
and DeMarche’s future clients. (See eation of William Miskell dated May 9, 2014
[Doc. No. 370] 11 5-8.) And, contrary to Pigffs’ assertions, (sekls.” Objs. at 8), the
October 14 Order does explauny documents that are sevieyaars old or contain some
publicly-available information arstill entitled to protection:

Although it is true that some ahe documents refleckome publicly

available information and otherslate back several years, it was

DeMarche’s analysis of the immation that makes the documents

appropriately designated as confidah Moreover, despite the age of

some of the documents, the Court agres revelation of the contents of
these documents could jeopardize DEMhe’s relationships with asset
managers and future aties, and could @vide information to competitors

that these competitors cauhot obtain in the ordimg course of business.

(Oct. 14 Order at 33.) Finally, it appearattbounsel for DeMarche sent a letter to
Plaintiffs’ counsel in Augus2013, notifying Plaintiffs pursant to Paragraph 14 of the

Amended Protective Order that DeMarchdécument production should have been
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designated “Confidential — Parties’ Eyes QhlySee Defs.’ Resp. at 12 n.6; Bradshaw
Decl. [Doc. No. 533] 1 2 & Ex. A.) TheremrDeMarche did not waive confidentiality.
Accordingly, because DeMdre provided specific factsrather than conclusory
statements—demonstrating that protection efitfiormation at issue is necessary, and
because the Magistraledge’s account of thesvidence is plausible, this Court will not
reverse the Magistrate Judge’s decision.

Third, the Magistrate Jué{s finding that the evidenaipports the protection of
certain information contained in the Wells Fargo, DC Advisors, and TPl documents is not
clearly erroneous. As for Wells Fargo d»@ Advisors, the Magistrate Judge relied on
the declaration of Mr. Sabin, (see Oct. 14i€rat 29-30, 37), which provided specific
examples of the harm that wld befall Ameriprise in the psent should the information
at issue be disclosed to theblic—e.g., a windfall to compigrs in the form of a free
analysis, and loss of negotiating leveragee (8lay 2014 Sabin Decl. 11 10-11, 19). In
his declaration, Mr. Sabin also commentedhfasimilar harms that would result if the
TPI documents were made pigb (See id. 1 10-11.) And, Richard Fogel of TPI
expressed his support of maintaining the henftiality of that information in terms of
adhering to TPI's previous pledge to keegttimformation confidetial. (Declaration of
Richard Fogel dated Ma8;, 2014 [Doc. No. 369] 11 7-87hus, contrary to Plaintiffs’
assertions, the October 14 Order is basespatific facts—rathethan conclusory
statements—that plausibly demtmase that disclosure of¢hinformation at issue could
cause Ameriprise harm today. Accordinghjis Court finds that the Magistrate Judge’s

decision is not clearly erroneousdaPlaintiffs’ objections are overruled.
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IV. ORDER
Based on the foregoing, and all tiled, records and proceedings herélnlS
HEREBY ORDERED that:

1. Plaintiffs’ Objections [Doc. No. 516] tthe Magistrateulige’s October 14, 2014
Order areOVERRULED;

2. The Magistrate Judge’s October, 2014 Order [Doc. No. 506] BFFIRMED ;
and

3. Plaintiffs’ Motion to Redesignate aighseal Documents [Doc. No. 351] is
GRANTED IN PART AND DENIED IN PART as set forth in the Magistrate
Judge’s October 14, 2014 Order.

Dated: January 15, 2015 s/Susan Richard Nelson
SUSANRICHARD NELSON
United States District Judge
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