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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Elli LeClair,
Plaintiff,
V. Civil No. 11-3319 (JNE/LIB)
ORDER
HealthEast Care System,

Defendant.

Plaintiff Elli LeClair (“LeClair”) sued Defendant HealthEast Care Sys(&realthEast”)
for violations of theAmericans with Disabilities Act'@DA™), 42 U.S.C. § 12101, et seqnd
the Minnesota Human Rights ActMHRA"), Minn. Stat. § 363A.01, et se@llegingdisability
discrimination and failure to accommodatéis case is before the Court on HealthEast's motion
for summary judgment. For the reasons stated below, the @anigsHealthEast's motion.

. BACK GROUND"

In 2007, LeClair began working for HealthEast as an Education and Development
Specialist (EDS’). As part of her duties, LeClair scheduled and taught life-support classes to
HealthEast nurses, recruited and mentored instructors who also taught thess, elag kept
records.

In August 2009, LeClair underwent neck surgery. As a complication from thiedhrre,
one of LeClair’s vocal cords becarpartially paralyzed. Because of her neck and vocal cord

conditions, LeClair took a medical leave of absence covered by the Family archMeave

! The facts are viewed in the light most favorable to LeClair.
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Act (“FMLA").?2 By November 11, 2009, LeClair hasthaustedier FMLA leave, but she was
still unable to return to worldealthEast allowed LeClaio continuener medical leave of
absence.

Separate from the neck and vocal cord conditions, LeClair also had a knee problem. At
some point after she had knee surgeryi¢iv was alsan August 2009), LeClair developed a
stress fracture in her kneéhe&Sirst informed her supervisor about thgess fracturen
November 25. She saitlat shecould bear little to no weighin the affectedeg. On December 6
she informed her supervisor that the stress fracture had not yet healed but thatdshsecoul
crutches at work_eClair was still unable to return to wabdecause of her voicand her
supervisor began looking for temporary help in the EDS position. Adempemployee-hired
on an oneall, asneeded basisbegan in the EDS position on December 21.

On December 23, LeClair received a doctor’s note regarding her vocal cordargndit
releasing her to reta to work with no voice restrictionkeClair faxedtha note to HealthEast
on December 24ut HealthEast denies ever receiving that note. Also on December 23,
LeClair's neurosurgeqmwho was treating LeClair for her neck conditiogleased LeClair to
return to full dutyas ofDecember 30. At a point not specified in the recheflair called her
supervisor and informed her of theck release. On December 27, LeClair emailed her
supervisor and told her that she was planning to acquire a hard dheynackeleaseon
December 28There is no evidence in the record that LeGlaguired the hard copy or that she

sent it b HealthEast

2 Under the FMLA, employees are entitled to 12 weeks of unpaid leave during any 12-

month period for, among other things, a serious health condition when the condikea the
employee unabletperform at work29 U.S.C. § 2612(a)(1)(D).
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In theDecember 22mail LeClair informed HealthEast that she wantedetann to work
on December 30 even though she was feeling “gravely” beshesaid not want to lose her
benefits. She also stated in that email that she wadd orutchefor her kneeAccording to
LeClair, her supervisaralled her on December 28d told her not to come into woi®n
December 29, LeClair informed her supervisor that her stress fracturethazhtenl but that her
doctor told her that she did not need to be off work, just off the leg.

Around this time, LeClair’s supervisor met with human resources personnel and
discussed LeClair'teg and voicdimitations and whethddealthEastould accommodate
LeClair; LeClair's supervisor concluded that LeClair could not perform the essentisiblusiof
her job even with a reasonable accommodation. On December 31, LeClair's supefeisted
LeClairthatshe was terminated for business reasons. In January 2010, HealthEast informed
LeClair that the stress fractureherknee and LeClair’s vocal abilitiesade her unable to
perform her job and that HealthEast was incapable of accommodating Le€Giair
responded that she could perform the essential functions of her job using crutclaés sloéed
that she was able to speak clgdor extended periods of tim&eClair requested reinstatement,
which HealthEast denied. HealthEast hirleel temporary, nondisablednployedgo theEDS
position on a permanent basis.

. DISCUSSION

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of lawR.K&g. P.

56(a). To support an assertion that a fact cannot be or is genuinely disputed, a paciterftost
particular parts of materials in the record,” show “that the materials cited detabligh the

absence or presence of a genuine dispute,” or showdihadverse party cannot produce



admissible evidnce to support the fatFed.R. Civ. P. 56(c)(1)(AHB). In determining
whether summary judgment is appropriate, a court must look at the record and mamcege¢o
be drawn from it in the light most faxable to the nonmoving partgndersn v. Liberty Lobby,
Inc., 477 U.S. 242, 255 (1986).

LeClair claimsHealthEast violated the ADA and the MHRA by discriminating against
her because of her disability and by failing to accommodate her. Although it iputedishat
LeClair hadmedical conditions involving her neck, her vocal cord, and her knee, in her
ComplaintLeClair identified only the vocal cord and knee issudseadisabilities. In her brief
she seems to assert that when she was terminated she leager disabled because of her
vocal cord since her physician had released her to use her voice without acyorestr
Therefore, LeClair's knee condition is the disability that forms the basis@hir’s disability
discrimination and failur¢o-accommodate claims.

A. Disability Discrimination

To establish a prima facie case of discriminatlaClair mustshow that she (yas
disabled within the meaning of the ADA, (2) was a qualified individual under the A3
suffered an adverse employmeution because of her disabilit)Kallail v. Alliant Energy Corp.
Servs,. InG.691 F.3d 925, 930 (8th Cir. 201BealthEast then has the burden to articulate a
legitimate, nondiscriminatory reason for the adverse employment actiobe&talr must show
that HealthEast'proffered reason was pretext for discriminatigicNary v. Schreiber Foods,

Inc., 535 F.3d 765, 768 (8th Cir. 2008). Other than one difference not relevant here, “an MHRA

3 A plaintiff may prove discrimination either through direct evidence or under therburde

shifting framework oMcDonnell Douglas Corp. v. Gregdl1 U.S. 792, 802—-04 (197 3ee
Young v. Warneenkinson C9.152 F.3d 1018, 1021 (8th Cir. 1998). Here, the parties do not
dispute that LeClair’s disability discrimination claim should be analyzedrihddurden-

shifting framework.



claim proceeds the same way as does a claim under the ABBAUS v. Coll. of St. Scholastica,
Inc., 608 F.3d 1034, 1038 (8th Cir. 2010) (quotation omitted).

For purposes of this motioijealthEast has conceded that LeCidinee condition was
an ADA-qualifying disability. HealthEastloes not appear to dispute thaClair was terminated
because of thatisability. Consequently, the only prong of the prifaaie case at issue is
whether LeClair was qualifiedThe determination of whether an individual is qualified for
purposes of thADA is a two-step process, and should be made as of the time of the
employment decisionE.E.O.C. v. Wal-Mart Stores, Inel77 F.3d 561, 568 (8th Cir. 2007)
(quotation omitted). “To be a qualified individual under the ADA, an employee (hugbssess
the requisite skill, education, experience, and training for her position; and (2eke ablform
the essential job functions, with or without reasonable accommodafialtail, 691 F.3d at 930
(quotation omitted)HealthEast does not argue that LaCtad not possesthe necessary skills
for her job; instead, HealthEast argues that LeClair could not perform timtiggsmctions of
the EDS position.

Health argues first that LeClair could not perform any of the esséamigtions of her job
becaue she could not return to workealthEast has a policy that requisgsployees whoeturn
to work after a leave of absence for a personal medical condition to presestifgguisors with
medical releases. HealthEast arguesittditl not havenedicalrelease for any ofLeClair’s
medical conditions, so LeClair was unable to return to work per the policy. For laticeot
condition,LeClair asserts that she sent HealthEast a release for her vocal cord on December 23
HealthEastlenies receiving that release. Becallsart must view the facts in the light most
favorable to LeClairthe Court determines that LeClair sent the release to Healtif6ashe

neck condition, LeClair asserts that she told HealthEast that she had a f@ldws neck. She



also told her supervisor in an email on December 27 that she was picking up a hard lksepy of t
neckreleaseon December 28v/iewing the facts in the light most favorable to LeClair,
HealthEast knew LeClair had been released for hek cendition and that she was pickingaip
hard copy othe release. Finally, the parties disagabeut whether LeClair was on leave for her
knee condition and consequently whether she needed a release for her knee to retlrn to wor
The record contains an email from LeClair to her supervisor dated November 25, 20@9, wher
LeClair stated that the stress fracture for her knee “is not covered undeefseh for being
off.” The record does not contain undisputed evidencd &@@ir was on leave for her knee.
There is a fact issue about whether LeClair was on leave for her knee and cahseduether
she needed to submit a release for her knee before returning to work. Therefooeirthe C
concludes that there is a genuine issue of material fact abethevh.eClaircould return to
work under HealthEast's medical release policy.

HealthEast also argues that LeClair was not able to perform any of thead$santions
of her job because LeClair told her supervisor that she was unable to return to work.
HealthEast’'s argument hinges on LeClabascember 29 emaib her supervisor, where LeClair
saidthat she was not coming into work on December 30. But viewing the facts in the light most
favorable to LeClairl.eClair informed her supervisor on December 27 that she wanted to return
to work on December 3@n December 28 _eClair’'s supervisor toltleClair to not come into
work. In the December 29 email, LeClair acknowledtied she intended to return to work on

December 30 but that she understood her supervisor told her not to co@sving the facts in



the light most favorable to LeClair, the Court cannot say as a matter of lake@iair told
HealthEast she was unable to come into wWork.

HealthEast also contends that LeCtauld not perform the essential function of
teaching lifesupport classes, which required the physical demonstration of CB®air asserts
that teaching these classes is not an essential function of the EDS posisemtig$unctions
of a position are the fundamental duties of the job, but not its marginal funct@iisil, 691
F.3d at 930. To determine whether a job function is essential, courts consider, among other
things, “the employer’s judgment as to which functions are essential,” “tberdraf time spent
on the job performing the function,” and “the current work experience of incumbents lar simi
jobs.” Id. (quotation omitted)LeClair contends that teaching léeipport classes was not an

essential function of the EDS position because the person who was hired to replage LeC

4 HealthEast also argues that LeClair asserted in an application for SatialySe

disability benefits dated January 1, 2010 that she was unable to work. Although pursuahg Soci
Security disability benefits does not preclude a plaintiff from pursuing an ABifkch plaintiff
cannot ignore her assertion in a Social Security disability applicationhihatas too disabled to
work. Cleveland v. Policy Mgmt. Sys. Cqrp26 U.S. 795, 797-98 (1999). “To survive a
defendant’s motion for summary judgment, she must explain why that SSDI contention i
consistent with her ADA claim that skeuld ‘perform the essential functions’ of her previous
job, at least withreasonable accommodatitnld. at 798. In her Social Security application,
LeClair wrote that she was terminated on December 31, 2009, and since her termination, she had
knee surgery and was unable to wa&Clair first asserts that she filled out the application but
does not remember turning it in. Second, LeGajues that she hasfficiently explained why

the comments in her application are consistent with her ADA cla@lair assertthat she

chose to have knee surgery in March 2010, and after her knee surgery, she filled out the
application for SociaSecurity disability benefits bitackdated it to January 1, 2010, because
that was the time she had first spoken to the Social Security Administratiorss®inis shat at

the time she filled out the form, she was unable to work because she was rewy freratknee
surgery.The Court concludes that LeClair’'s explanation is sufficient for her to survive smmynm
judgment.

> HealthEast also argues that speaking was an essential function of tip@&sh and

that LeClair was unable to speak because of her vocal cord conBititdneClair’s doctor

released her to use her voice without restrictions on December 23, more thazekrizfore
hertermination.The record does not show that LeClair could not perform the essential function
of speaking.



temporarily was not certified to teach those classes. The temporary mdsitveever, was casual
and oneall, with no guaranteed hout/henHealthEast offerethe temporary employdbe
permanent position, HelEast made becoming certified to teach-difgport classes a condition
of hire forthe permanent position. Further, at her deposition, LeClair testified thgiesiteos
average around 25 hours per week “doing demonstrations or tead¢heajthEast hashown

that an essential function of the EDS position was teaching.

If a plaintiff cannot perform the essential functions of her job without a reagonabl
accommodation, then sheust“make a facial showing that reasonable accommodation is
possible and that the accommodation will allow her to perform the essentiabfisnatithe
job.” Id. at 932 (quotation omittedPnce the plaintiff makes a facial showing that reasonable
accommodatio is possible, the burden of productsinfts to the employer to show that it is
unable to accommodate the employdeE.O.C, 477 F.3d at 569 (emphasis and quotation
omitted).Here, LeClair could not perform her teaching duties without crutches, bassées
that crutches would have been a reasonable accommadag©@iair points toa February 8,

2010 letter she wrote to HealthEast in which she asserted that on crutches ghea&uktand
and teach” and “could handle all of the teaching of thesela"LeClair also asserted in a
declaration that the mannequins on which the CPR demonstrations were done wereoon carts
tables. She asserts that when she taughsiipport classes, she was not kneeling on the ground
doing compressions on a mannequieClair has madafacial showing that her using crutches
was a reasonable accommodatidralthEast made no argument thatats unable to
accommodate LeClaiithus, LeClair has made a sufficient showing that she is qualified.

Becausd_eClairhas made a prima facie showing &dalimination, HealthEast must

articulate a legitimate, nondiscriminatory reason for the adverse emploguotiem HealthEast



assertsghat t discharged LeClair because of her inability to return to vaouk her failure to
advise HealthEast of her expected retiarvork date. LeClair argues that HealthEast's reason is
pretextual“To demonstrate pretext, a plaintiff must present sufficient evidence torgtrate
both that the employes’articulated reason for the adverse employment action was false and that
discrimindion was the real reasdr_ors v. Dean595 F.3d 831, 834 (8th Cir. 2010) (quotation
omitted). Here, LeClair produced evidence that she was able to return to woskenhe
HealthEast a medical release far vocal cord on December 23, informed her supervisor that
she was getting a medical release for her neck on December 28fcainted her supervisor that
she could return to worlon December 3But would need to use crutchéeClair did giveher
supervisomr returnto-work date—becember 36-but her supervisaralled heron December 28
and told her not to come in on Decemberl3Clair also presented evidence that at the time of
her terminationHealthEast told her she was terminated becafibasiness reasons; not until
several days later did LeClair discover that she was terminated befdesenedical conditions
and thaHealthEast did not believe it could accommodatecbaditions.See Young v. Warner-
Jenkinson C@.152 F.3d 1018, 1023 (8th Cir. 1998) (noting that employer’s inconsistent
statements about employee’s termination created a fact issue as to whethgeesmaason for
terminatingemployee was pretextual and supported an inference that discrimination was the
actual reasofor employee’s termination). Viewing the facts in the light most favorable to
LeClair, LeClair has shown that HealthEast’s articulated resfeoher terminatiorwere pretext
for discrimination Therefore, the Court concludes that there are genuineistusaterial fact

on LeClairsADA and MHRA disability discrimination claims and denies HealthEast’'s motion

for summary judgment on those claims.



B. Failureto Accommodate

For a failure to accommodate claim, LeCllso must make a prima facie showing that
she is disabled, is a qualified individual, and suffered an adverse employment acaiosebaf
her disability.Brannon v. Luco Mop Cp521 F.3d 843, 848 (8th Cir. 2008). As discussed above,
LeClair has made a Sicient prima facie showing.

A failure-to-accommodate claim also requires the employee to make a request for
accommodationBuboltz v. Residential Advantages, Jri&23 F.3d 864, 870 (8th Cir. 2008)
abrogated on other grounds Byrgersorv. City of Rocheste643 F.3d 1031 (8th Cir. 2011).
However, “an employee is not required to request accommodation in writing, or te usadit
words of ‘reasonable accommodatiorfjellestad v. Pizza Hut of Am., Ind.88 F.3d 944, 952
n.5 (8th Cir. 1999). “If an employee fails to make a request for accommodation, then his
employer has no duty to accommodatBribolz 523 F.3d at 870. “If, however, an employee
does request an accommodation, the employer must engage in an interactive process to
determine whether reasonable accommodations are postible.”

HealthEast argues that LeClair did not request an accommoéatamely, crutches-
until after she was terminat8owever, the record shows that LeClair sent an email to her
supervisor on December 6, 2009, informing her supervisor that she had a stress fraeure |
knee but that she could use crutches at work. On December 27, LeClair alsodrtierme
supervisor that she would need crutches for her knee. Although LeClair did not useithe mag
words*“reasonable accommodatiomtior to her terminatioheClair twice informed her

employer of her knee condition and of the need for her to use crutches at work. Thelsecord a

6 In her February 8, 2010 letter to HealthEast, LeClair arguedthtzhes, a stool, and a

microphone would be reasonable accommodations. For this motion, however, LeClair only
arguel that crutchesvould be a reasonable accommodation.
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shows that HealthEast did not engage in an interactive process with LeClastbatl assessed,
by itself and without any input from LeClair, whether LeClair couldgyen the essential
functions of the EDS position on crutches. The Court concludes that there are genusefissue
material fact regarding LeClair&DA and MHRA failureto-accommodate claims and denies
HealthEast's motion for summary judgment on those claims.

Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendant’s Motion for Summary Judgment [Docket NG.ie DENIED.
Dated: Februarg25, 2013

s/Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge
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