
UNITEDȱSTATESȱDISTRICTȱCOURT
DISTRICTȱOFȱMINNESOTA

SteveȱJankowskiȱand
PeterȱScott,

Plaintiffs, MEMORANDUMȱOPINION
ANDȱORDER

v. CivilȱNo.ȱ11Ȭ3392ȱ(MJD/LIB)

CityȱofȱDuluthȱand
JimȱNilsson,ȱindividuallyȱand
inȱhisȱofficialȱcapacityȱasȱPolice
OfficerȱforȱtheȱCityȱofȱDuluth,

Defendants.

___________________________________________________________________

MarkȱW.ȱPeterson,ȱMarkȱW.ȱPetersonȱLawȱOffice,ȱNathanȱW.ȱKellum,

CenterȱforȱReligiousȱExpressionȱandȱJonathanȱScruggs,ȱAllianceȱDefending
Freedom,ȱCounselȱforȱPlaintiffs.

M.ȱAlisonȱLutterman,ȱDeputyȱCityȱAttorney,ȱandȱNathanȱN.ȱLaCoursiere,
AssistantȱCityȱAttorney,ȱCounselȱforȱDefendantȱCityȱofȱDuluth.
___________________________________________________________________

ThisȱmatterȱisȱbeforeȱtheȱCourtȱonȱDefendantȱCityȱofȱDuluth’sȱmotionȱto

vacateȱtheȱpreliminaryȱinjunctionȱ[Doc.ȱNo.ȱ104]ȱandȱPlaintiffs’ȱemergency

motionȱtoȱenforceȱpreliminaryȱinjunctionȱandȱforȱcontemptȱ[Doc.ȱNo.ȱ109].

I. Background

ȱ Plaintiffsȱbroughtȱthisȱactionȱtoȱensureȱthatȱtheyȱmayȱengageȱinȱreligious
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expressionȱonȱtheȱgroundsȱwhereȱtheȱBentleyvilleȱTourȱofȱLightsȱ(“BTL”)ȱtakes

placeȱatȱtheȱBayfrontȱFestivalȱParkȱ(“Park”)ȱlocatedȱinȱtheȱcityȱofȱDuluthȱ(“City”).ȱ

Plaintiffsȱhaveȱassertedȱclaimsȱunderȱ42ȱU.S.C.ȱ§§ȱ1983ȱandȱ1988ȱarguingȱthatȱthe

Cityȱ“enforcesȱtheȱdecisionsȱofȱBentleyvilleȱofficialsȱtoȱsilenceȱandȱexclude

speakersȱfromȱBayfrontȱFestivalȱParkȱforȱanyȱreasonȱwhatsoever,ȱincluding

contentȬbasedȱandȱviewpointȬbasedȱreasons,ȱwhichȱeffectuatedȱaȱFirst

Amendmentȱbanȱonȱ[Plaintiff’s]ȱexpression.”ȱȱ(Complaintȱ¶ȱ73.)ȱ

PlaintiffsȱsoughtȱpreliminaryȱinjunctiveȱreliefȱinȱNovemberȱ2011,ȱtoȱprevent

theȱCityȱandȱitsȱpoliceȱofficersȱfromȱinterferingȱwithȱtheirȱrightsȱofȱfreeȱexpression

atȱtheȱBTL.ȱȱToȱdetermineȱwhetherȱPlaintiffsȱwereȱentitledȱtoȱtheȱreliefȱsought,

Plaintiffsȱhadȱtoȱdemonstrateȱthatȱtheȱexpressiveȱactivityȱatȱissueȱisȱspeech

protectedȱbyȱtheȱFirstȱAmendment,ȱthatȱtheȱnatureȱofȱtheȱforumȱwasȱpublic,ȱand

thatȱtheȱ“justificationsȱforȱexclusionȱfromȱtheȱrelevantȱforumȱsatisfyȱtheȱrequisite

standard.”ȱȱCorneliusȱv.ȱNAACPȱLegalȱDefenseȱ&ȱEduc.ȱFund,ȱInc.,ȱ473ȱU.S.ȱ788,

797ȱ(1985).ȱȱ

TheȱCourtȱfoundȱthatȱtheȱpartiesȱdidȱnotȱdisputeȱthatȱtheȱexpressive

activityȱwasȱspeechȱprotectedȱbyȱtheȱFirstȱAmendment.ȱ(MemorandumȱOpinion

andȱOrderȱatȱ10,ȱadoptingȱReportȱandȱRecommendationȱdatedȱDecemberȱ13,ȱ2011
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(Doc.ȱNo.ȱ33).)ȱȱTheȱCourtȱnextȱanalyzedȱtheȱnatureȱofȱtheȱforum.ȱȱInȱreviewing

theȱlawȱapplicableȱtoȱthisȱissue,ȱtheȱCourtȱfoundȱthatȱpursuantȱtoȱnumerous

decisionsȱaddressingȱsimilarȱissues,ȱtraditionalȱpublicȱforaȱdoȱnotȱloseȱtheir

publicȱcharacterȱ“whenȱaȱprivateȱactorȱassumesȱnonȬexclusiveȱcontrolȱofȱanȱarea

toȱholdȱanȱeventȱtoȱwhichȱtheȱpublicȱhasȱfreeȱandȱopenȱaccess.”ȱȱ(Id.ȱatȱ10.)ȱȱBased

onȱtheȱrecordȱbeforeȱit,ȱtheȱCourtȱfoundȱthatȱpursuantȱtoȱtheȱagreementȱbetween

theȱCityȱandȱBTLȱorganizersȱ(theȱ“BentleyvilleȱTourȱofȱLightsȱAgreementȱ2010Ȭ

2013Ȉ)ȱBTLȱorganizersȱwereȱnotȱgrantedȱanyȱauthorityȱtoȱexcludeȱanyoneȱfrom

theȱPark,ȱandȱwereȱrequiredȱtoȱkeepȱtheȱeventȱfreeȱandȱopenȱtoȱmembersȱofȱthe

public.ȱȱ(Id.ȱatȱ18.)ȱȱAccordingly,ȱtheȱCourtȱfoundȱthatȱtheȱParkȱretainedȱitsȱpublic

characterȱunderȱtheȱBentleyvilleȱTourȱofȱLightsȱAgreementȱ2010Ȭ2013.ȱ

Finally,ȱbecauseȱtheȱCityȱhadȱfailedȱtoȱarticulateȱanyȱgovernmentȱinterest

servedȱbyȱenforcingȱtheȱBTLȱorganizers’ȱdecisionȱtoȱbanȱtheȱtypeȱofȱexpressive

activityȱPlaintiffsȱsoughtȱtoȱengageȱin,ȱtheȱCourtȱfoundȱthatȱPlaintiffsȱhad

demonstratedȱaȱlikelihoodȱofȱsuccessȱonȱtheȱmeritsȱofȱtheirȱclaimȱthatȱtheȱCity’s

actionsȱviolatedȱtheirȱFirstȱAmendmentȱrights.ȱȱ(Id.ȱatȱ19.)ȱȱ

ByȱOrderȱdatedȱDecemberȱ20,ȱ2011,ȱtheȱCourtȱgrantedȱPlaintiffs’ȱmotion

andȱorderedȱtheȱfollowingȱinjunctiveȱrelief:
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Defendantsȱareȱherebyȱenjoinedȱfromȱinterferingȱwithȱorȱprohibiting
Plaintiffsȱandȱotherȱthirdȱpartyȱspeakersȱfromȱengagingȱinȱprotected
expression,ȱinȱtheȱformȱofȱpeacefulȱdistributionȱofȱliterature,ȱdisplayȱof
signsȱandȱengagingȱinȱdialogue,ȱinȱBayfrontȱFestivalȱParkȱduringȱtheȱ2011
TourȱofȱLightsȱeventȱandȱallȱotherȱfutureȱTourȱofȱLightsȱeventsȱthatȱare
governedȱbyȱtheȱBentleyvilleȱTourȱofȱLightsȱAgreementȱ2010Ȭ2013,ȱorȱuntil
furtherȱOrderȱofȱthisȱCourt.ȱ

SubsequentȱtoȱtheȱCourt’sȱOrder,ȱtheȱCityȱadoptedȱaȱFirstȱAmendment

ZoneȱpolicyȱforȱtheȱParkȱ(“Policy”).ȱȱ(LuttermanȱAffidavit,ȱEx.ȱ1.)ȱȱPursuantȱto

thisȱPolicy,ȱpersonsȱwishingȱtoȱengageȱinȱexpressiveȱactivityȱ“areȱrequiredȱto

confineȱtheirȱactivityȱtoȱtheȱZoneȱduringȱthoseȱtimesȱwhenȱeventȱpermitsȱhave

beenȱissuedȱforȱeventsȱoccurringȱatȱtheȱEventȱBowlȱorȱtheȱBayfrontȱParkȱPlaza.ȱ

UseȱofȱtheȱZoneȱisȱnotȱrequiredȱwhenȱpermissionȱtoȱengageȱinȱtheȱexpressive

activityȱhasȱbeenȱgrantedȱbyȱtheȱpermitȱholder.”ȱȱ(Id.ȱatȱ2.)ȱȱTheȱPolicyȱis

publishedȱonȱtheȱCity’sȱofficialȱwebsite,ȱatȱwww.duluthmn.gov/parks/pdf

files/FirstȱAmendmentȱZoneȱPolicy.pdf.

OnȱOctoberȱ4,ȱ2012,ȱtheȱCityȱandȱtheȱorganizersȱofȱtheȱBTLȱenteredȱintoȱa

newȱagreementȱconcerningȱtheȱuseȱofȱtheȱParkȱforȱtheȱBTL,ȱentitledȱtheȱ“2012

ExclusiveȱUseȱPermitȱforȱBayfrontȱFestivalȱPark.”ȱ(referredȱtoȱhereinȱasȱtheȱ“2012

Agreement”)ȱ(AffidavitȱofȱNathanȱLaCoursiere,ȱEx.ȱA.)ȱȱPursuantȱtoȱtheȱtermsȱof

theȱ2012ȱAgreement,ȱitȱ“supersedesȱanyȱotherȱagreementȱbetweenȱtheȱpartiesȱand
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allȱsuchȱearlierȱagreementsȱshallȱbeȱterminatedȱuponȱapprovalȱofȱthis

AGREEMENT.”ȱȱ(Id.ȱ¶ȱ1.)ȱȱ

Theȱ2012ȱAgreementȱgrantsȱtheȱBentleyvilleȱTourȱofȱLights,ȱInc.ȱ(“BTLI”)

exclusiveȱuseȱofȱtheȱPark,ȱwithȱcertainȱlistedȱexceptions,ȱforȱtheȱ“soleȱpurposeȱof

conductingȱaȱholidayȱlightingȱdisplayȱwithȱrelatedȱconcessionȱactivities.”ȱȱ(Id.ȱ¶

2.)ȱȱTheȱlistedȱexceptionsȱareȱtheȱPlayfrontȱPark,ȱtheȱiceȱrink,ȱanyȱFirst

AmendmentȱAreaȱestablishedȱbyȱtheȱCityȱandȱLotsȱA,ȱB,ȱCȱandȱD.ȱȱ(Id.)ȱȱAs

considerationȱforȱsuchȱexclusiveȱuse,ȱBLTIȱhasȱagreedȱtoȱpayȱtheȱCityȱ$3,500.ȱ

BLTIȱhasȱalsoȱagreedȱtoȱpayȱaȱ$2,000ȱdepositȱtoȱensureȱthatȱtheȱParkȱisȱrestoredȱto

itsȱoriginalȱconditionȱafterȱtheȱBTLȱisȱcomplete.ȱȱ(Id.ȱ¶ȱ4,ȱ4.1.)ȱȱTheȱCityȱalso

agreedȱtoȱpayȱanyȱelectricityȱcostsȱexceedingȱ$5,000ȱincurredȱduringȱtheȱBTL

event.ȱȱ(Id.ȱ¶ȱ4.2.)ȱȱTheȱ2012ȱAgreementȱalsoȱmakesȱclearȱthatȱtheȱCityȱandȱBTLI

areȱnotȱpartnersȱorȱinvolvedȱinȱaȱjointȱventure.ȱȱ(Id.ȱ¶ȱ13.)ȱȱTheȱCityȱdidȱreserve

theȱrightȱofȱaccessȱtoȱtheȱParkȱforȱauthorizedȱpersonnel,ȱandȱthatȱonȬdutyȱpolice

officers,ȱactingȱinȱtheirȱofficialȱcapacities,ȱareȱauthorizedȱtoȱenterȱtheȱPark.ȱȱ(Id.ȱ¶

15.4.)ȱȱ

Plaintiffsȱassertȱthatȱtheyȱdidȱnotȱreceiveȱnoticeȱofȱtheȱ2012ȱAgreementȱuntil

Novemberȱ14,ȱ2012ȱȬȱthreeȱdaysȱbeforeȱtheȱopeningȱofȱtheȱ2012ȱBTL.ȱȱSuchȱnotice
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wasȱprovidedȱbyȱcounselȱforȱtheȱCityȱinȱanȱemailȱwithȱtheȱ2012ȱAgreement

attached,ȱnotifyingȱPlaintiffsȱofȱtheȱCity’sȱpositionȱthatȱtheȱinjunctionȱpreviously

imposedȱnoȱlongerȱappliesȱbecauseȱofȱtheȱnewȱagreement.ȱȱ(Plaintiffs’ȱExs.ȱBȱand

C.)ȱȱPlaintiffsȱimmediatelyȱresponded,ȱassertingȱdisagreementȱwithȱtheȱCity’s

position.ȱȱ(Plaintiffs’ȱEx.ȱE.)ȱȱPlaintiffsȱfurtherȱnotifiedȱtheȱCityȱthatȱtheyȱwouldȱbe

attendingȱtheȱBTLȱwithȱtheȱintentȱtoȱexpressȱtheirȱreligiousȱbeliefsȱandȱthatȱifȱthe

Cityȱattemptedȱtoȱimpedeȱtheirȱexpression,ȱthatȱPlaintiffsȱwouldȱbringȱaȱmotion

forȱcontemptȱforȱviolatingȱtheȱCourt’sȱinjunction.ȱ(Id.)

OnȱNovemberȱ17,ȱ2012,ȱPlaintiffȱSteveȱJankowskiȱwentȱtoȱtheȱBTLȱwith

threeȱfriends.ȱȱ(Plaintiffs’ȱEx.ȱFȱ(DeclarationȱofȱSteveȱJankowskiȱ¶ȱ3).)ȱȱOnceȱthey

enteredȱtheȱevent,ȱhisȱfriendȱMichaelȱWinandyȱbeganȱtoȱdistributeȱreligious

literature.ȱȱ(Id.ȱ¶ȱ5.)ȱȱShortlyȱthereafter,ȱDuluthȱpoliceȱofficerȱAdamȱHewitt

approachedȱWinandyȱandȱorderedȱhimȱtoȱmoveȱtoȱwhatȱheȱreferredȱtoȱasȱtheȱFirst

AmendmentȱZone.ȱȱ(Id.,ȱEx.ȱGȱ(Video).)ȱȱWinandyȱtriedȱtoȱgetȱtheȱOfficerȱto

reviewȱtheȱpreliminaryȱinjunctionȱorderȱenteredȱbyȱthisȱCourt,ȱbutȱtheȱOfficer

refusedȱtoȱdoȱsoȱandȱstatedȱthatȱevenȱwithȱanȱinjunctionȱorder,ȱPlaintiffsȱcould

notȱbeȱinsideȱprivateȱproperty.ȱȱ(Id.)ȱȱOfficerȱHewittȱthenȱexplainedȱtoȱPlaintiffs

thatȱifȱtheyȱwantedȱtoȱengageȱinȱreligiousȱexpression,ȱtheȱCityȱAttorneyȱhad
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directedȱtheȱofficersȱtoȱdirectȱthemȱtoȱtheȱFirstȱAmendmentȱZone.ȱȱ(Id.)ȱȱWinandy

askedȱOfficerȱHewittȱwhatȱwouldȱhappenȱifȱtheyȱrefusedȱtoȱleave,ȱtoȱwhichȱhe

respondedȱthatȱtheyȱwouldȱbeȱescortedȱout,ȱandȱifȱtheyȱcameȱbackȱin,ȱtheyȱcould

beȱcitedȱand/orȱjailedȱforȱtrespass.ȱȱ(Id.)ȱȱWinandyȱthenȱstoppedȱengagingȱin

expression,ȱandȱlookedȱatȱtheȱFirstȱAmendmentȱzoneȱandȱdiscoveredȱsuchȱzone

wasȱnotȱevenȱinsideȱtheȱBTL.ȱȱ(Id.)ȱȱ

OnȱNovemberȱ19,ȱ2012,ȱtheȱCityȱfiledȱaȱmotionȱtoȱvacateȱtheȱpreliminary

injunction.ȱȱThereafter,ȱPlaintiffsȱfiledȱaȱmotionȱtoȱenforceȱtheȱpreliminary

injunctionȱandȱforȱcontempt.ȱȱ

II. MotionȱtoȱVacateȱorȱModifyȱInjunction

ThisȱCourtȱhasȱtheȱdiscretionȱtoȱvacateȱorȱmodifyȱanȱinjunction.ȱȱUnited

Statesȱv.ȱNorthshoreȱMin.ȱCo.,ȱ576ȱF.3dȱ840,ȱ848ȱ(8thȱCir.ȱ2009).ȱȱTheȱCourtȱshould

exerciseȱthisȱdiscretionȱwhenȱ“theȱinjunctiveȱreliefȱisȱnoȱlongerȱneededȱdueȱto

interveningȱcircumstances.”ȱȱId.ȱ(quotingȱKeithȱv.ȱMullins,ȱ162ȱF.3dȱ539,ȱ540Ȭ41

(8thȱCir.ȱ1998)).ȱȱItȱisȱtheȱCity’sȱpositionȱthatȱtheȱOrderȱgrantingȱpreliminary

injunctiveȱreliefȱisȱmoot,ȱasȱtheȱBTLȱisȱnoȱlongerȱgovernedȱbyȱtheȱBentleyville

TourȱofȱLightsȱAgreementȱ2010Ȭ2013.ȱȱWhileȱtheȱCityȱassertsȱaȱtechnicallyȱcorrect

recitationȱofȱtheȱinjunctionȱorder,ȱtheȱCourtȱnonethelessȱfindsȱthatȱtheȱOrder
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grantingȱinjunctiveȱreliefȱshouldȱnotȱbeȱvacatedȱasȱmoot,ȱbecauseȱinjunctiveȱrelief

isȱstillȱneeded.ȱ

PlaintiffsȱhaveȱnotifiedȱtheȱCityȱofȱtheirȱintentȱtoȱattendȱtheȱBTLȱandȱto

engageȱinȱexpressiveȱactivityȱprotectedȱbyȱtheȱFirstȱAmendmentȱwhileȱattending

suchȱeventȱasȱpermittedȱbyȱtheȱOrderȱgrantingȱinjunctiveȱrelief.ȱȱWhetherȱorȱnot

PlaintiffsȱareȱentitledȱtoȱcontinuedȱinjunctiveȱreliefȱrequiresȱtheȱCourtȱtoȱanalyze

theȱnatureȱofȱtheȱforumȱatȱwhichȱPlaintiffsȱsoughtȱtoȱengageȱinȱexpression

protectedȱbyȱtheȱFirstȱAmendment.ȱȱ(SeeȱMemorandumȱOpinionȱandȱOrderȱ(Doc.

No.ȱ33ȱatȱ8).)ȱȱAtȱthisȱtime,ȱhowever,ȱsuchȱdeterminationȱmustȱbeȱmadeȱinȱlightȱof

theȱtermsȱofȱtheȱ2012ȱAgreement.ȱȱ

TheȱCityȱassertsȱthatȱasȱtheȱ2012ȱAgreementȱgrantsȱBTLIȱexclusiveȱuseȱof

theȱParkȱforȱthisȱyear’sȱBTLȱevent,ȱtheȱParkȱhasȱbeenȱtransformedȱtoȱprivate

property.ȱȱTheȱlawȱisȱclear,ȱhowever,ȱthatȱtheȱCityȱcannotȱchangeȱaȱtraditional

publicȱforumȱbyȱitsȱownȱipseȱdixit.ȱȱSeeȱUnitedȱStatesȱPostalȱServ.ȱv.ȱCouncilȱof

GreenbergȱCivicȱAss’n,ȱ453ȱU.S.ȱ114,ȱ133ȱ(1981)ȱ(“Congress,ȱnoȱmoreȱthanȱa

suburbanȱtownship,ȱmayȱnotȱbyȱitsȱownȱipseȱdixitȱdestroyȱtheȱ‘publicȱforum’

statusȱofȱstreetsȱandȱparksȱwhichȱhaveȱhistoricallyȱbeenȱpublicȱforumsȱ.ȱ.ȱ.ȱ“).ȱ

Instead,ȱtheȱCourtȱmustȱlookȱtoȱtheȱobjectiveȱuseȱandȱpurposeȱofȱtheȱforumȱto
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determineȱtheȱnatureȱofȱsuchȱforum.ȱȱForȱexample,ȱinȱUnitedȱChurchȱofȱChristȱv.

GatewayȱEcon.ȱDev.ȱCorp.ȱofȱGreaterȱCleveland,ȱ383ȱF.3dȱ449,ȱ452ȱ(6thȱCir.ȱ2004),

theȱcourtȱfoundȱthatȱaȱprivateȱsidewalkȱencirclingȱaȱsportsȱcomplexȱwasȱa

traditionalȱpublicȱforumȱasȱtheȱsidewalkȱblendedȱintoȱtheȱurbanȱgridȱȬȱitȱbordered

theȱroadȱandȱlookedȱjustȱlikeȱaȱpublicȱsidewalkȱȬȱandȱbecauseȱtheȱsidewalkȱwasȱa

publicȱthoroughfare.ȱȱSeeȱalsoȱFreedomȱfromȱReligionȱFound.,ȱInc.ȱv.ȱCityȱof

Marshfield,ȱ203ȱF.3dȱ487,ȱ494Ȭ95ȱ(7thȱCir.ȱ2000)ȱ(findingȱthatȱprivateȱlandȱthatȱwas

onceȱpartȱofȱCityȱland,ȱandȱthatȱcontinuedȱtoȱbeȱusedȱasȱaȱpublicȱpark,ȱis

consideredȱaȱpublicȱforum).ȱȱIfȱprivateȱpropertyȱsoldȱtoȱprivateȱpartiesȱremains

traditionalȱpublicȱforaȱsoȱlongȱasȱitȱlooksȱandȱfunctionsȱlikeȱaȱparkȱorȱstreet,ȱthen

aȱparkȱthatȱisȱtemporarilyȱpermittedȱbyȱprivateȱpartiesȱremainsȱaȱtraditional

publicȱforumȱsoȱlongȱasȱitȱlooksȱandȱfunctionsȱasȱaȱpublicȱpark.ȱ

Courtsȱhaveȱconsistentlyȱheldȱthatȱaȱprivateȱeventȱthatȱtakesȱplaceȱinȱa

traditionalȱpublicȱforum,ȱandȱisȱfreeȱandȱopenȱtoȱtheȱpublic,ȱdoesȱnotȱtransform

theȱnatureȱofȱtheȱforumȱduringȱsuchȱeventȱforȱpurposesȱofȱanalyzingȱaȱFirst

Amendmentȱclaim.ȱȱSeeȱParksȱv.ȱCityȱofȱColumbus,ȱ395ȱF.3dȱ643ȱ(6thȱCir.ȱ2005)

(“TheȱCityȱcannotȱ.ȱ.ȱ.ȱclaimȱthatȱone’sȱconstitutionallyȱprotectedȱrightsȱdisappear

becauseȱaȱprivateȱpartyȱisȱhostingȱanȱeventȱthatȱremainedȱfreeȱandȱopenȱtoȱthe
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public.”);ȱStartzellȱv.ȱCityȱofȱPhiladelphia,ȱPennsylvania,ȱ533ȱF.3dȱ183ȱ(3dȱCir.

2008)(adoptingȱParksȱandȱthoseȱcasesȱthatȱhaveȱrecognizedȱissuanceȱofȱaȱpermit

willȱnotȱtransformȱtraditionalȱpublicȱforaȱatȱanȱeventȱthatȱisȱopenȱandȱfreeȱtoȱthe

public);ȱBaysȱv.ȱCityȱofȱFairborn,ȱ668ȱF.3dȱ814,ȱ820ȱ(6thȱCir.ȱ2012)ȱ(findingȱthatȱa

communityȱparkȱthatȱhostsȱaȱprivateȱeventȱthatȱremainsȱopenȱandȱfreeȱtoȱthe

publicȱremainsȱaȱtraditionalȱpublicȱforum);ȱZalaskiȱv.ȱCityȱofȱHartford,ȱ838

F.Supp.ȱ2dȱ14,ȱ36Ȭ37ȱ(D.ȱConn.ȱ2012)ȱ(findingȱnoȱlegalȱauthorityȱtoȱsupportȱthe

city’sȱpositionȱ“thatȱaȱpermitȱallowingȱaȱprivateȱpartyȱtoȱstageȱaȱpublicȱeventȱhas

theȱeffectȱofȱdestroyingȱtheȱhistoricalȱpublicȱforumȱstatusȱtraditionallyȱbestowed

onȱparksȱandȱstreets.”)ȱȱ

BecauseȱtheȱParkȱisȱaȱtraditionalȱpublicȱforum,ȱandȱbecauseȱthisȱyear’sȱBTL

eventȱisȱfreeȱandȱopenȱtoȱtheȱpublicȱdespiteȱtheȱfactȱthatȱtheȱ2012ȱAgreement

grantsȱBTLIȱ“exclusiveȱuse”ȱofȱtheȱPark,ȱtheȱCourtȱfindsȱthatȱtheȱParkȱhasȱretained

itsȱpublicȱcharacterȱduringȱtheȱ2012ȱBTLȱevent.ȱȱTheȱCourtȱfurtherȱfindsȱthat

grantingȱexclusiveȱuseȱofȱtheȱParkȱtoȱBTLIȱhasȱnoȱimpactȱonȱPlaintiffs’ȱFirst

Amendmentȱrights.ȱȱSeeȱParks,ȱ395ȱF.3dȱatȱ652ȱn.8ȱ(notingȱthatȱtheȱplaintiff’sȱFirst

Amendmentȱrightsȱwouldȱnotȱvanishȱifȱtheȱpermitȱauthorizedȱexclusiveȱuse,ȱand

thatȱexclusiveȱuseȱwouldȱshiftȱpotentialȱliabilityȱfromȱtheȱgovernmentȱtoȱthe
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privateȱentityȱwhoȱfunctionsȱasȱaȱstateȱactor).ȱȱThereȱbeingȱnoȱmaterialȱchangeȱas

toȱtheȱnatureȱofȱtheȱuseȱofȱtheȱParkȱduringȱtheȱcurrentȱBTLȱeventȱasȱcomparedȱto

theȱnatureȱofȱtheȱuseȱofȱtheȱParkȱwhenȱtheȱinjunctionȱorderȱwasȱoriginallyȱissued,

theȱCourtȱfindsȱthatȱinjunctiveȱreliefȱisȱstillȱneeded.ȱȱAccordingly,ȱtheȱCourtȱwill

denyȱtheȱCity’sȱmotionȱtoȱvacateȱtheȱOrderȱgrantingȱinjunctiveȱreliefȱandȱgrant

Plaintiffs’ȱmotionȱtoȱenforceȱsuchȱOrder.ȱ

III. MotionȱtoȱHoldȱDefendantsȱinȱContempt

Theȱpartyȱseekingȱaȱcontemptȱorderȱhasȱtheȱburdenȱofȱprovingȱfacts

warrantingȱsuchȱreliefȱbyȱclearȱandȱconvincingȱevidence.ȱȱJake’sȱLtd.,ȱInc.ȱv.ȱCity

ofȱCoates,ȱ356ȱF.3dȱ896,ȱ899ȱ(8thȱCir.ȱ2004).ȱȱ“Toȱfindȱcontempt,ȱtheȱcourtȱmust

findȱthatȱtheȱorderȱviolatedȱwasȱclearȱandȱunambiguousȱandȱthatȱtheȱpartyȱtoȱbe

chargedȱhadȱnoticeȱofȱtheȱorderȱbutȱdidȱnotȱdiligentlyȱattemptȱtoȱcomply.”ȱ

PopularȱBankȱofȱFla.ȱv.ȱBancoȱPopularȱdeȱPuertoȱRico,ȱ180ȱF.R.D.ȱ461,ȱ465ȱ(S.D.

Fla.ȱ1998).ȱȱAsȱsetȱforthȱabove,ȱtheȱOrderȱgrantingȱinjunctiveȱreliefȱremainsȱin

effect.

ItȱisȱPlaintiffs’ȱpositionȱthatȱtheȱCity1ȱhasȱclearlyȱviolatedȱtheȱCourt’sȱOrder

1PlaintiffsȱhaveȱstatedȱinȱtheirȱReplyȱbriefȱthatȱtheȱmotionȱforȱcontemptȱisȱnotȱdirectedȱat
DefendantȱOfficerȱNilsson.
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grantingȱpreliminaryȱinjunctiveȱrelief.ȱȱPlaintiffsȱargueȱthatȱtheȱCityȱcannot

excuseȱitsȱconductȱbyȱarguingȱtheȱinjunctionȱisȱmootȱasȱaȱresultȱofȱtheȱ2012

Agreement.ȱȱInstead,ȱtheȱCityȱshouldȱhaveȱfirstȱsoughtȱtoȱvacateȱorȱmodifyȱthe

injunctionȱpriorȱtoȱviolatingȱtheȱinjunction.ȱȱSeeȱPopularȱBankȱofȱFla.,ȱ180ȱF.R.D.

atȱ466ȱ(recognizingȱthatȱaȱfindingȱofȱcontemptȱisȱsupportedȱwhereȱtheȱenjoined

partyȱviolatesȱaȱclearȱorderȱbasedȱonȱtheȱbeliefȱthatȱtheȱorderȱwasȱinvalid).ȱ

Plaintiffsȱpointȱoutȱthatȱtheȱ2012ȱAgreementȱwasȱexecutedȱonȱOctoberȱ4,ȱ2012,

thereforeȱtheȱCityȱhadȱampleȱtimeȱtoȱrequestȱtheȱCourtȱtoȱclarify,ȱmodifyȱor

vacateȱtheȱOrderȱbeforeȱviolatingȱit.ȱȱTheȱburdenȱwasȱonȱtheȱCityȱtoȱseekȱjudicial

resolutionȱfirst,ȱbeforeȱtakingȱactionsȱintoȱitsȱownȱhands.ȱȱSee,ȱe.g.,ȱMcCombȱv.

JacksonvilleȱPaperȱCo.,ȱ336ȱU.S.ȱ187,ȱ192ȱ(1949);ȱChagantiȱ&ȱAssocs.,ȱP.C.ȱv.

Nowotny,ȱ470ȱF.3dȱ1215,ȱ1224ȱn.ȱ2ȱ(8thȱCir.ȱ2006).ȱȱ

TheȱOrderȱgrantingȱinjunctiveȱreliefȱenjoinedȱtheȱCityȱandȱitsȱofficersȱ“from

interferingȱwithȱorȱprohibitingȱPlaintiffsȱandȱotherȱthirdȱpartyȱspeakersȱfrom

engagingȱinȱprotectedȱexpression,ȱinȱtheȱformȱofȱpeacefulȱdistributionȱof

literature,ȱdisplayȱofȱsignsȱandȱengagingȱinȱdialogue,ȱinȱBayfrontȱFestivalȱPark

duringȱtheȱ2011ȱTourȱofȱLightsȱeventȱandȱallȱotherȱfutureȱTourȱofȱLightsȱevents

thatȱareȱgovernedȱbyȱtheȱBentleyvilleȱTourȱofȱLightsȱAgreementȱ2010Ȭ2013,ȱor
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untilȱfurtherȱOrderȱofȱthisȱCourt.”ȱȱ(Mem.ȱOp.ȱandȱOrderȱatȱ23.)ȱȱ

TheȱCityȱassertsȱthatȱbasedȱonȱthisȱlanguage,ȱtheȱinjunctionȱappliedȱtoȱBTL

eventsȱeitherȱgovernedȱbyȱtheȱBentleyvilleȱTourȱofȱLightsȱAgreementȱ2010Ȭ2013

orȱuntilȱfurtherȱOrderȱofȱtheȱCourt.ȱȱThisȱisȱnotȱanȱunreasonableȱinterpretation.ȱȱ

BecauseȱtheȱlanguageȱofȱtheȱCourt’sȱinjunctionȱwasȱsubjectȱtoȱmoreȱthanȱone

interpretation,ȱtheȱCourtȱwillȱnotȱfindȱtheȱCityȱinȱcontempt,ȱasȱtheȱOrderȱwasȱnot

clearȱandȱunambiguous.ȱȱTheȱCourtȱwill,ȱhowever,ȱtakeȱtheȱopportunityȱtoȱclarify

itsȱpreviousȱorderȱtoȱensureȱthatȱtheȱOrderȱaccuratelyȱreflectsȱtheȱspiritȱandȱintent

ofȱtheȱDecemberȱ20,ȱ2011ȱMemorandumȱOpinionȱandȱOrder.2ȱȱ

ITȱISȱHEREBYȱORDEREDȱthat:

1. TheȱCity’sȱMotionȱtoȱVacateȱPreliminaryȱInjunctionȱ[Doc.ȱNo.ȱ104]ȱis

DENIED;ȱ

2. Plaintiffs’ȱEmergencyȱMotionȱtoȱEnforceȱPreliminaryȱInjunctionȱand

toȱHoldȱDefendants’ȱinȱContemptȱ[Doc.ȱNo.ȱ109]ȱisȱGRANTEDȱin

partȱandȱDENIEDȱinȱpartȱasȱsetȱforthȱinȱthisȱMemorandumȱOpinion

2IfȱtheȱinȱtheȱfutureȱtheȱCityȱbelievesȱthatȱcircumstancesȱhaveȱmateriallyȱchanged,ȱthe
Cityȱmustȱfirstȱseekȱtoȱvacateȱorȱmodifyȱtheȱinjunctionȱpriorȱtoȱviolatingȱtheȱinjunction.ȱȱSee
PopularȱBankȱofȱFla.,ȱ180ȱF.R.D.ȱatȱ466ȱ(recognizingȱthatȱaȱfindingȱofȱcontemptȱisȱsupported
whereȱtheȱenjoinedȱpartyȱviolatesȱaȱclearȱorderȱbasedȱonȱtheȱbeliefȱthatȱtheȱorderȱwasȱinvalid).ȱ
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andȱOrder;ȱand

3. TheȱOrderȱdatedȱDecemberȱ20,ȱ2011ȱisȱherebyȱamendedȱasȱfollows:

Defendantsȱareȱherebyȱenjoinedȱfromȱinterferingȱwithȱorȱprohibiting
Plaintiffsȱandȱotherȱthirdȱpartyȱspeakersȱfromȱengagingȱinȱprotected
expression,ȱinȱtheȱformȱofȱpeacefulȱdistributionȱofȱliterature,ȱdisplay
ofȱsignsȱandȱengagingȱinȱdialogue,ȱinȱBayfrontȱFestivalȱParkȱduring
theȱ2011ȱTourȱofȱLightsȱevent,ȱtheȱ2012ȱTourȱofȱLightsȱeventȱandȱall
otherȱfutureȱTourȱofȱLightsȱeventsȱthatȱtakeȱplaceȱduringȱthe
pendencyȱofȱthisȱaction,ȱorȱuntilȱfurtherȱOrderȱofȱthisȱCourt.ȱȱ

Date:ȱȱȱȱDecemberȱ5,ȱ2012

s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
MichaelȱJ.ȱDavis
ChiefȱJudge
UnitedȱStatesȱDistrictȱCourt
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