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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

HenryKaleta,
Plaintiff,
V. CivilNo. 12-170(JNE/FLN)
ORDER
Samantha Johnson and Trevor Johnson,
Acting in their individualcapacities as officers
of the Minnetonka Police Department,
Defendants.

Plaintiff Henry Kaleta (“Kal&”) brought suit against Defendants Officer Samantha
Johnson (“Samantha”) and Officer Trevor Jam§Trevor”), alleging claims under 42 U.S.C.
§ 1983 of unlawful seizure and excessive forceamation of his Fourth Amendment rights.
The Defendants moved for summary judgment on all claims.

1. BACKGROUND"

In the early afternoon of July 17, 2011, Kaletas the victim of a minor hit-and-run
accident that occurred in the parking lot of agkd store in MinnetonkaKaleta, a sixty-four-
year-old man, had recently purchased a red 2006 Chrysler 300. At the time of the accident,
Kaleta was sitting in his parkexr when another car bumpetbimim and then drove away.

Kaleta got out of his car, circled it to ass#esdamage, and then waved his arms and shouted

“stop, you hit me,” in an attempt to stop the drigéthe other car. When the other car did not

! The facts described below are undisputedrerthose that a reasttafact-finder could

find when viewing the record in the light mdavorable to Kaleta. The Court notes, however,
that there are five video recordings of theident—three recordings from Target’s security
cameras, one recording from the camera nexuiint Officer Trevor’s squad car, and one
recording from the camera mounted in Officer Satna’s squad car. Only the recordings from
the two squad cars contain audio. Where Kaleta'sime of events is “satterly discredited” by
the video recordings of the incident, the Gawuiltl view the facts as depicted by the video
recordings.See Scott v. Harrj$50 U.S. 372, 380-81 (2007).
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stop, Kaleta got back in his cand drove off in an attempt follow the driver of the other
vehicle, who Kaleta believed to be femalde circled around the Target parking lot for
approximately ten minutes looking for the other vehicle, to no avail.

A witness observed Kaleta’'s behavioidecalled 911, reporting @ there was a man
outside Target who was talking to himselfting strangely, chasing a woman on foot through
the parking lot, and driving in circles in therkiag lot. Officers Trevor and Samantha were
dispatched to Target. The message from dispatch stated:

.. . described as a sixty-plus-year-oldteiman wearing, um, a flowered, a bright

flowered shirt. Apparently has beaating strange walking back and forth in

front of target and chasing a female on fodhey also got into a red Chrysler 300

and drove that around the parking lot. Lsestn at the parking lot in the vehicle,

no plate information. . . . They’ve settis male prior . . . walking back and

forth, talking to himselfacting strangely . . .

Officer Trevor arrived first at Targethd when he pulled intthe parking lot, he
immediately spotted Kaleta’s vete. Officer Trevor followed dend Kaleta, with his lights and
sirens off. Kaleta continued to circle around garking lot, travelingpetween parked vehicles,
crossing the white lines of several parking spaaed,crossing over rows of parking spaces. As
Kaleta approached an intersection and slowedhd@fficer Trevor activated his lights, at which
time Kaleta stopped his vehicl@he officer prepared to exitdhsquad car, but then Kaleta
resumed driving, turning back around inte fharking lot and stopping in a parking space.
Kaleta then pulled forward agaamd drove a few feet farther bedédinally coming to a stop. It
was at this time that Offer Samantha arrived.

Upon stopping, Kaleta immediaye¢xited his car and ariyryelled “what is your

problem?” while approachingelofficers, attempting to exgh to them the hit-and-run

2 Kaleta testified that he “drove maybe 50 feet or something and then parked my car,”

because he was “right at the exit” and waritedive the officers “more space.” Kaleta Dep.
22:2-12.



accident It is undisputed that Kal@'s hands were empty. Offic@revor exited his squad car
with his gun drawn, yelling for Kaleta to “staght there, stay right there.” Officer Trevor
testified that he could not see Kaleta’s hands for the first few seconds after Kaleta exited his
vehicle and began approaching tigcers, due to the anglesahich the cars were parked
relative to one another. After fifer Trevor could observe Kaléseempty hands, he stated that
he could still not be sure Kaleta was not a threat because “someone could have things hidden in
their waistband.” Trevor Dep. 54:8-9. Officeéamantha exited her squad car with her Taser
drawn, also shouting for Kaleta to “stay righetd.” She testified #t although she could see
that Kaleta’s hands were empty, she still coulttalb whether or not he was armed because he
was wearing “a large, baggy Hawea style shirt” and she h&do way of knowing if he had
anything tucked in his waistband or potkeSamantha De82:18-20, 40:10-12.

Kaleta did not immediately respond to the adfis’ commands and continued to approach
the officers for a couple of seconds before avally stopping near the rear bumper of his
vehicle? Officer Trevor shouted for Kaleta tturn around, turn aroundfut Kaleta did not
immediately follow this command either. OfficBrevor then yelled “put your hands on the car,
turn around, put your hands on the car.” Kaletatbegan turning toward his vehicle, but did
not fully turn to face his car and did not placse hands on the car. Officer Trevor then holstered

his weapon and Officer Samantha warned “anound or I'll Tase you, turn around now.” At

3 The officers testified that Kaleta yelled et the fuck is your problem.” The Court will

assume for purposes of this motion that nogmiy was involved. The officers also testified
that Kaleta approached them “aggressively.” WHKadeta disputes thdie was “aggressive,” he
does not contend that he was calm or relaxed in his approachstifledgein fact, that he was
angry because of the hit-and-run incident irdrately preceding the encounter with the police,
and that he was “angry with tloéficers” when he yelled “whas your problem?” Kaleta Dep.
24:20-22; 36:24-25.

4 Kaleta concedes that he was “slow tgp@nd,” and that perhapg did not hear the
officers’ orders because he sviying to simultaneously tell them about the hit-and-run.
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that point, Kaleta turned partially towardstgar and put one hand on the trunk of the car, but
turned back around to continue talking to the offiGe@fficer Trevorattempted to grab
Kaleta’s right arm to restrain and handcufhhat which point Kaleta “reared back” and
“resist[ed] it.” Kaleta Dep. 39:1-7. Kaleteésm came free and he turned to fully face the
officers. Officer Samantha depled her Taser while yelling féfaleta to “get on the ground.”
The Taser did not achieve the desired neurseular effect and Officer Trevor quickly
thereafter deployed his Taser. Kaletarthell on his hands drknees to the ground.

Once Kaleta was on the ground, Officer Trewaodered him to lie on his stomach, and
Officer Samantha ordered, “get on your stomaaWw, otherwise we’re going to Tase you again.”
Without Tasing him, Officer Trevor then rolléhleta over onto his stomach and handcuffed
him. The officers repeatedly told Kaleta to keland then Officer Trew asked whether Kaleta
was diabetic—to which he responded that he widee officers sat Kaleta up on the pavement
and asked again whether Kaleta was diabanhd Kaleta responded that he was’n@he
officers then asked Kaleta abdus behavior as observed andregorted to them, and Kaleta

informed them that he was the victim of a hit-and-run acciufettie parking lof.

> Kaleta characterizes his behavior asgéy” compliant, but doesot contend that he

fully complied with the officers’ orders. Hdso concedes that loaly put one hand on his
trunk. SeePl.’s Mem. Opp. Summ. J. 10 (stating tKaieta “largely complied” and “put one
hand on his trunk,” and that he “tried to compbyit may not have heasbme of the officers’
commands).

6 Kaleta testified that he indily told the officers he was aletic “just to razz them, give
them a hard time.” Kaleta Dep. 57:5-7.

! In his brief, Kaleta emphasizes the faettthe was diagnosedtiv Huntington’s Disease
by a genetic test fifteen years ago. He statéssibrief that he was “essentially symptom-free
prior to the subject incidentdnd that he has been showsynptoms “since around July 2011.”
Pl.’s Mem. Opp. Summ. J. 3-4 (ECF No. 1Raleta testified on Sg#ember 27, 2012, however,
that he is “not showing thegsis yet of Huntingtors disease,” and that his diagnosis has not
“really affect[ed] me on a daily basis.” k#a Dep. 7:21-25, 8:22-2&Kaleta’s wife also
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Paramedics were called to the sceneletéavas kept handcuffed outside until the
paramedics arrived and replaced dficers’ handcuffs with their owf. The driver of the
ambulance, Randy Lundeen, testified that generally if a patient is handcuffed when the
paramedics arrive on the scene, the paramedics will keep him handcuffed. Mr. Lundeen also
testified that if a patient is exhiting bizarre behavioand if there is any potential for the patient
becoming agitated or out of conltrthe paramedics might handcuff the patient for the safety of
the patient and the paramedics. Mr. Lunddiemot remember enougbaut the incident to
recall whether or not Kaleta hdeen acting in suchway as to indicate #t things might “go
bad” during transportation. Lundeen Dep. 22:1223Fhe other paramedic on the scene, Curtis
Senn, testified that Kaleta was “acting very lesst, very anxious,” and was “acting kind of
paranoid . . . was physically trying grab at things . . . he kept on pacing in the ambulance,
turning around, not saying anythirgyt just not really paying attdon to what we were telling
him.” Senn Dep. 11:11-20. Mr. Senn stated Kaleta's behavior “just seemed like he wasn't .
.. with it” and that it was bizarre” and “not namal for the situation.”ld. 11:21-12:6. Mr. Senn
testified that because Bfleta’s behavior, they decidedrestrain Kaleta during transportation.

Kaleta was then brought to the hoshithere his injuries were assessed.

testified that she had not seen him exhibit signsymptoms of Huntington’s disease in July
2011. Julie Kaleta Dep. 7:1-4, 22:-2%here is no evidence to support Kaleta’s implied assertion
that this incident marked the beginninghtd symptomatic experience with Huntington’s
Disease, nor is there any evidence that thee#iwere or should have been aware of the
diagnosis.

8 Kaleta notes that he was handcuffed fweséeen minutes after the paramedics arrived,
before the paramedics switched to their own handcuffs.

9 Kaleta asserts that Mr. Lundeen’sti@eny refutes that of Mr. Senn, and that for
purposes of this motion, the Court should consider only Mr. Lundeen’s testimony regarding
Kaleta’s behavior. Mr. Lundeen, however, téstifthat he did not remember the incident
enough to recall Kaleta’s behaviand whether his behaviaarranted restraint during
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. DISCUSSION
Summary judgment is proper ‘e movant shows that thaeeno genuine dispute as to
any material fact and the movant is entitlegutdbgment as a matter of law.” Fed. R. Civ. P.
56(a). To support an assertion tadact cannot be or is genuipalisputed, a paytmust cite “to
particular parts of materials in the recordyow “that the materials cited do not establish the
absence or presence of a genuine disputeshow “that an adverse party cannot produce
admissible evidence to support the fact.” FedCR. P. 56(c)(1)(A)-(B).“The court need
consider only the cited materials, but it may coaesmther materials in érecord.” Fed. R. Civ.
P. 56(c)(3). In determining whether summargggment is appropriate, a court must look at the
record and any inferences to be drawn from the light most favorable to the nonmovant.
Anderson v. Liberty Lobby, Ine&t77 U.S. 242, 255 (1986).he nonmoving party must
substantiate his alleggans by “sufficient probative evidee [that] would permit a finding in
[his] favor on more than mere speculation, conjecture, or fantslsnh v. Yarne|l497 F.3d
822, 825 (8th Cir. 2007) (internal quotation marks omitted).
Kaleta asserts 8 1983 claims against Officers Trevor and Samantha in their individual

capacity. Section 1983 of Title 42 of the Uditgtates Code provides in relevant part:

Every person who, under color ofyastatute, ordinance, regulation,

custom, or usage, of any State ... saty, or causes to be subjected, any

citizen of the United States ... to thkeprivation of any rights, privileges,

or immunities secured by the Condliien and laws, shall be liable to the

party injured in araction at law.

42 U.S.C. § 1983. Because § 1983 is “not itaedburce of substantive rights,” a court

addressing a claim pursuant ta¥3 must “identify the specificonstitutional right allegedly

transportation. Kaleta did notstdy about his behavior in trembulance, other than that he
believes he was cooperative with the paramedi@eta Dep. 55:25-56:1. Thus, there is no
evidence to create a genuine disgof material fact with regd to Mr. Senn’s recollection of
Kaleta’s behavior.



infringed.” Albright v. Oliver, 510 U.S. 266, 271 (1994). Kaletéegks that Officers Trevor and
Samantha violated his right to be free franreasonable seizuresdaexcessive force.
Defendants contend that they are entitled tdifie@d immunity. “Qualified immunity shields a
government official from liability and the bdens of litigation in a § 1983 action for damages
unless the official’s conduct violated a cleagbtablished constitutional or statutory right of
which a reasonable official would have knowi€hambers v. Pennycoog41 F.3d 898, 904
(8th Cir. 2011) (citingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982))To defeat a claim of
qgualified immunity, a plaintiff beging excessive use of force must present sufficient facts to
show that the officer’s conduct violated a constnil right, and he muslso establish that the
constitutional right waslearly established.’ld.

Kaleta’s claim that Officers Trevor and Sarttza violated his ght to be free from
excessive force and unreasonable seizuregalsiated under the FahrAmendment objective
reasonableness standaf@raham v. Conngr490 U.S. 386, 395 (1989). Under this standard, the
appropriate inquiry is whethereatfofficers’ actions are ‘objectely reasonable’ in light of the
facts and circumstances confronting therd” at 397. Kaleta asserts that there were five points
in the encounter that constituted an unreasorssikeire or excessive force: (1) when Officer
Trevor initially stoppedaleta; (2) when Officer Trevairew his weapon on Kaleta; (3) when
Officer Trevor went hands-onith Kaleta to handcuff him(4) when Officers Trevor and
Samantha Tased Kaleta; and (5) when Officers Trevor and Samantha kept Kaleta handcuffed

after learning of the hit-and-run incidéfit.

10 Kaleta offers in support of his opposition #fédavit of expert withess John J. Ryan.

The Court gives no weight to Mr. Ryan’s opirsoregarding the reasonableness of the officers’
actions, to the extent he gives such opinionshiass a matter of law for the Court to decide.
See Peterson v. City of Plymou@® F.3d 469, 475 (8th Cir. 1995) (stating that qualified
immunity is a question of law and that the readd@ness of the officers’ conduct in this context
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A. Reasonableness of the Initial Stop

Kaleta contends that Officer Trevor’stial stop was unreasonable because Officer
Trevor did not have a reasonable suspicioniafioal activity. The Fourth Amendment protects
people “against unreasonable searches and seizut8s Const. amend. IV. “To establish a
violation of the Fourth Amendment in a sectil983 action, the claimant must demonstrate a
seizure occurred and the seizure was unreasondt€bdy v. City of Monticelli342 F.3d 842,
846 (8th Cir. 2003). The parties do not dispute tiatstop made by the officers in this case was
a seizure under the Fourth Amendmenhhe issue is whether the seizure was reasonable.

“[A]n officer may, consistent with the Fourtlimendment, conduct a brief, investigatory
stop when the officer has a reasonable, articelabpicion that criminal activity is afoot.”
lllinois v. Wardlow 528 U.S. 119, 123 (2000). “To justiéylimited and momentary detention of
a person without violating theobrth Amendment's proscriptionagst an unreasonable seizure,
‘the police officer must be able to point teesgic and articulable facts which, taken together
with rational inferences from those faatsasonably warrant that intrusion. Andrews v. Fuoss
417 F.3d 813, 817 (8th Cir. 2005) (quotifigrry v. Ohig 392 U.S. 1, 21 (1968)). “Whether
such a seizure is reasonable ‘must be deternindbe totality of the citemstances and is to be
judged from the perspective of a reasonableeffon the scene withorggard to the underlying
intent or motivation.” Id. (quotingHawkins v. City of Farmingtqori89 F.3d 695, 702 (8th Cir.

1999)).

is a legal conclusion that is for the court to njakéhe Court also gives no weight to Mr. Ryan’s
statements as to what was depicted in the videos and stated during the depositions, as such expert
testimony would not be of assistance to the fact-finder. Eviewdre to consider Mr. Ryan’s

affidavit in its entirety, it would not alter ¢hCourt’s decision in this case, based on the

undisputed facts presented.



An officer’s stop of a vehicles reasonable where the officer observes the driver driving
erratically and has a reasonablespicion that the driver mde impaired, believing that the
driver may pose a “serious and immedidanger to himself and to otherddcCoy v. City of
Monticello, 342 F.3d 842, 848 (8th Cir. 2003). Wheredhger does not immediately stop for
the police—even if the driver fails to stop besaine is unaware that the police are pursuing
him—a reasonable officer could believe that theetris attempting to flee or resist arreil.;
see also Wertish v. Krueget33 F.3d 1062, 1066 (8th Cir. 2006) (finding that where the plaintiff
drove erratically and dangerously and ignored the squad car’s flashing lights and siren, the
officer could reasonably suspect that the driyersed a serious threat to public safety” and “had
probable cause, indeed, a palduty, to stop the trucknd arrest its driver”).

Further, officers have a duty in theirsmunity caretaking capacity to conduct an
investigatory stop to investigate a reported compldhate, e.gUnited States v. Quezadéd8
F.3d 1005, 1007 (8th Cir. 2006) (explaining taatpart of their “community caretaking
functions,” police officers undertakactivities to help those aanger and protect property and
that these activities “are unreggtto the officer’s duty to investigate and uncover criminal
activity”); United States v. Smith62 F.3d 1226 (8th Cir. 1998). For example, the officers in
Winters v. Adam54 F.3d 758, 760 (8th Cir. 2001), had reed a complainindicating that a
possibly intoxicated person was observed exitimg) r@entering a parked vehicle. Although the
officers admitted that they did not possessasonable suspicion of criminal wrongdoing when
they initially approached theahtiff's vehicle, the Eighth Cingit Court of Appeals held that
“they were nevertheless justified in deiag appellee under traficers’ ‘community
caretaking’ function, in orddp investigate appellee’s phyaland mental condition and

competence to operate his motor vehiclel’at 762. Not only was the stop justified, but the



court held that the officers “‘would have been dietén their duties’ had they not detained [the
plaintiff].” 1d. (citation omitted).

Here, before activating his lights and siren in an attempt to stop Kaleta, Officer Trevor
had received a report that someaineing a red Chrysler 300 and matching Kaleta’s description
had been seen acting strangely, talking to alimshasing a woman on foot through the parking
lot, and driving around in circles. When Offidaevor arrived at the Target parking lot, he
immediately observed Kaleta's seemingly gecrdriving, circling aound the parking lot,
crossing over rows of parkingapes, and driving between parked cars. Although Officer Trevor
did not yet know whether or not any crime heeén committed, from an objective standpoint the
facts support a finding that he had a reasonable sos@ither of criminahctivity or that Kaleta
may pose a danger to himself or others. Gites set of facts, had Officer Trevoot attempted
to stop Kaleta'’s car, Officer Trevor could whlive been neglectful in his duties as a police
officer. Thus, Officer Trevor’s initial attempt stop Kaleta's vehicle v&areasonable. Further,
once Officer Trevor activated his lights and sin€aleta did not immediately stop his vehicle.
Instead, Kaleta stopped his vehi@ded then resumed driving ahdned back into the parking
lot. Then he stopped his vehicle again. And therontinued to drive several more feet. This
“failure to yield” provided an additional bes for Officer Trevor'seasonable suspicioSee
Minn. Stat. § 169.20, subdiv. 5 (reqog drivers to immediatelyield to emergency vehicles
that have their lights and sireastivated and classifying a faik to do so as a misdemearndr);

see also United States v. Juvenile TB4 F.3d 899, 903 (8th Cir. 1998) (explaining that even

H Defendants note that Kaletasratic driving in the parking lot could also have amounted

to reckless or careless driving under Minne&itdutes 8 169.13, and that traffic violations
provide an officer with probable cause to stop the driver of a velsgetion 169.13 explicitly
applies within parkig lots. Minn. Stat. 869.13, subdiv. 3(a)(2).
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innocent acts can create reasonable suspiciofpatide are entitled to be suspicious of
vehicular movement that, while not illegalay be reasonably perceived as evasive”).

In sum, stopping Kaleta’s car constituted a seizure and was, tinedetality of the
circumstances, objectively reasonable.
B. Excessive Force Claims

“The ‘reasonableness’ of a particular use e€éomust be judged from the perspective of
a reasonable officer on the scene, rathen with the 20/20 vision of hindsightGraham 490
U.S. at 396. “The calculus of reasonablemagst embody allowance for the fact that police
officers are often forced to make split-secuyments—in circumstances that are tense,
uncertain, and rapidly evolving—about the amourfoote that is necessary in a particular
situation.” Id. at 396-97. “Circumstances such as thesggy of the crimewhether the suspect
posed a threat to the safety of the officers bexst, and whether the suspect was resisting arrest
are all relevant to the reasonaféss of the officer's conductienderson v. Munm39 F.3d
497, 502 (8th Cir. 2006) (citations dted). It is well established that “the right to make an
arrest or investigatory stop nesarily carries witlit the right to use some degree of physical
coercion or threat thereof to effect itChambers641 F.3d at 905 (internal quotation marks
omitted). “Police officers undoubtedly have a rigghtise some degree of physical force . . . to
effect a lawful seizure, and reasonable agpions of force may vllecause pain or minor
injuries with some frequency.Id. at 907 (citation omitted). “It remains firmly established that
‘[n]ot every push or shove, en if it may later seem unnecegsim the peace of a judge’s
chambers, violates the Fourth Amendmentd” (quotingGraham 490 U.S. 396). “Resistance
may justify the use of greater forceCrumley v. City of St. Paul, Minr324 F.3d 1003, 1008

(8th Cir. 2003). “If an officereasonably, but mistakenly, belexl that a suspect was likely to
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fight back, for instance, the officer would beatjied in using more force than in fact was
needed.”Saucier v. Katz533 U.S. 194, 205 (2001).
1. Drawing Firearm upon Stop

Kaleta contends that even if the inlitshop was reasonable, it was unreasonable for
Officer Trevor to immediately d@w his weapon and point it at keéa because Kaleta was not a
criminal suspect and was unarmed. An officgusdified in drawing his weapon when he is
justifiably concerned for his safety and hasywitbeen able to ascertain whether the person
being seized is armed or poses a danger to himself or o®ees.e.gHoward v. Kan. City
Police Dep’t 570 F.3d 984, 989 (8th Cir. 2009). Foample, where an officer observes a
driver who is driving erratally and who does not immededy pull over after the officer
activates the squad car’s lights aeen, the officer may have reasorbelieve that the driver is
driving while under the influence and attemptingtoid arrest for that reason or for some other
illegal purpose.McCoy v. City of Monticella342 F.3d 842, 848 (8th Cir. 2003). Under those
circumstances, an officer is justified in dragihis firearm once the dev of the other vehicle
has stopped, especially where the offidees not know if the driver is armettl.; see also
Edwards v. Giles51 F.3d 155, 157 (8th Cir. 1995) (statingtttvhere a plaintiff fled from the
police, an officer’s “conduct in drawing his gand pointing it at [th@laintiff], without any
indication that [the officer] intendeor attempted to fire the gun, does not rise to the level of a
constitutional violation”)Baird v. Renbarger576 F.3d 340, 346-47 (7th Cir. 2009) (stating that
“courts do not find constitutional violations for gpainting when there is @asonable threat of
danger or violence to police”lFrison ex rel. Frison v. ZebrdNo. CIV.00-2688 PAM/JGL,
CIV.02-523 PAM/JGL, 2002 WL 539069 (D. Minn. Apr. 5, 20@#;d sub nom. Frison v.

Zebrq 339 F.3d 994 (8th Cir. 2003) (empting that “[tjhe mere pating of a gun does not . . .
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violate the Fourth Amendment . . . [a]bsent s@wielence that the officer held the gun on [the
plaintiff] for longerthan reasonable”).

Before exiting his car with his gun drawn, @#r Trevor had the following information:
a witness reportedly observed Kal@cting strangely, talking to himself, chasing a woman on
foot through the parking lot, arttiving in circles in the parkig lot; Officer Trevor observed
Kaleta driving erratically ttough the parking lot; Kaleta ditbt immediately stop his vehicle
after Officer Trevor activated $iights and siren, but instetwlice stopped and then continued
driving before ultimately stopping; and upon steyphis vehicle, Kaleta immediately exited his
vehicle and began approaching tifficers, angrily yelling.Given the report of Kaleta’s
behavior, as well as the behavalyserved by the officers, Offic&revor was justified in being
concerned for his safety and in drawing his vagapntil he could assess what sort of threat
Kaleta posed.

Kaleta argues that because he was unarmedhe officers could see that his hands were
empty, Officer Trevor’s drawing of his weapass unreasonable. But “[a]n officer is not
constitutionally required to wait tihhe sets eyes upon the weapoffiompson v. Hubbard
257 F.3d 896, 899 (8th Cir. 200Ege also Ryder v. City of Topekd4 F.2d 1412, 1419 n. 16
(10th Cir.1987) (concluding thdiecause a requirement that amect actually have a weapon
would place police in “a dangerous and unreasonétbigtion . . . whether a particular seizure is
reasonable is dependent on ttwdtity of the circumstancesghd not simply on whether the
suspect was actually armed'Qfficer Trevor testified—and Kala does not dispute—that he
could not immediately see Kaletdiands upon Kaleta’s exiting hishiele, due to the angles at
which the cars were stopped relative to one another. And although after a few seconds Officer

Trevor could see that Kaleta’s hands were gmmith officers testified that they still did not
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know whether Kaleta was armed, because at theelienwas wearing a baggy shirt and shorts in
which a firearm could have been concealed, angdsestanding in close proximity to his car.
Kaleta offers nothing to dispute this, other tiésown speculation that the officers should not
have thought he was armed since his hands @mapty and he made no attempts to reach into
his shirt or waistband.

Unlike the cases Kaleta citesge, e.g.Jacobs v. City of Chicag@15 F.3d 758, 774 (7th
Cir. 2000);Robinson v. Solano Ciy278 F.3d 1007, 1014-15 (9th Cir. 2002), here, the officers
were not in close proximity to Kaleta wheifffi@er Trevor drew his weapon, it was not clear to
the officers that Kaleta was unarmed, and it wadear at the time whether or not Kaleta had
been attempting to evade the officers or interfeith their duties. Based on (1) the strange
behavior reported to the police officers, (2 thehavior the officers personally observed, (3)
Kaleta’s failure to immediatelgtop his vehicle when he sawetbquad car’s lights behind him,
(4) Kaleta’s quick exit from higehicle once stopped, and (5) tlaetfthat Kaleta not only began
approaching the officers, but did so while angylling, Officer Trevor'saction in drawing his
firearm until he could bettelsaess the situation and enseveryone’s safety was reasonable
under a totality of the circumstances.

2. Use of “Hands-On” Force and Handcuffs

Kaleta asserts that the officers’ useghfsical force in handcuffing him constituted
excessive force. He contends that becausbdnds were empty and because there was nothing
clearly suggesting that he wasrad, Officer Trevor should hateed to first engage him in
conversation before going “hands-ori[F]or the use of handcuffs duringTaerry stop, the
Fourth Amendment requires some reasonable kbkfthe suspect is armed and dangerous or

that the restraints are necessary for some ¢dlgéimate purpose, evaluated on the facts of each
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case.” El-Ghazzawy v. Berthiaumé36 F.3d 452, 457 (8th Cir. 2011j.is well-established that
“officers may use handcuffs as a reasonablegutéan to protect thefficers’ safety and
maintain the status quo during therry stop.” 1d.; see also United States v. Martinds2 F.3d
903, 907 (8th Cir. 2006) (explainirtigat while the officers “shouldse the least intrusive means
of detention and investigatiorasonably necessary to achi¢ve purpose of the detention,”
they “are authorized to take such steparasreasonably necessaryptotect their personal
safety and to maintain theastis quo during the stop” and that “use of handcuffs can be a
reasonable precaution during arry stop to protect [thefficers’] safety and maintain the status
quo”).

Kaleta relies heavily okl-Ghazzawy636 F.3d at 455, a case in which the plaintiff was
suspected (wrongly) of trying &ell counterfeit watches and svbbcated at a pawn shop. The
court held that the officer’s use of handcudfsthat plaintiff was urasonable because there
was nothing to indicate thatdlplaintiff was armed, the plaintiff was not suspected of a
dangerous crime, the plaintiff exhibited no exati suspicious behaviahe officer failed to
conduct a factual investigationiqr to handcuffing and frisking ¢ghplaintiff, and there were no
exigent circumstancedd. at 457-58.

Here, however, the reports and evations of Kaleta’'s behaviarere suggestive of
danger, from the perspective of a reasonaffieen on the scene—Kaleta was reported and/or
observed to be acting strangely, chasing a woongioot, and driving ertecally, he failed to
immediately stop for the officers, he quiclkdyited his vehicle and began approaching the
officers, angrily yelled at the officers, and tHeafailed to comply ¥h orders to turn around
and place his hands on the car. The officersxdicknow if drugs, alcohol, or mental iliness

were playing a role in thetsation, and Kaleta’s behaviaras not calm, controlled, or
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predictable. And as previously explained, dffecers also did not knowvhether or not Kaleta
possessed a weapon, despite the fact that his egr@ empty. Given the factual circumstances
in this case, it was reasonable for the officerseiteve that plaintiff was acting erratically or
suspiciously, to be concerned that plaintiff poaethnger to himself athers, and that there
were exigent circumstances present to warrant the use of handcuffs until the officers could
control the situation? See, e.gWertish v. Krueger433 F.3d 1062, 1066 (8th Cir. 2006)
(holding that where the gintiff “finally stopped but failed taomply with orders to get out of

his vehicle, it was objectively reasonable for [thigcer] to pull [the plaintiff] from the truck and
handcuff him”).

“The calculus of reasonableness must embdidywance for the facthat police officers
are often forced to make split-second judgmentseticumstances thatatense, uncertain, and
rapidly evolving—about the amount of force tieahecessary in a particular situatio@iaham
490 U.S. at 396-97. The Eighth Circuit “hasldeed to second-guess whether alternative
actions by police officers ‘might corivably have been available.Estate of Morgan v. Cook
686 F.3d 494, 497 (8th Cir. 2012) (citation omittetijhe Constitution ... requires only that the
seizure be objectively reasonabiet that the officer pursuedhmost prudent course of conduct
as judged by 20/20 hindsight visiond: (internal quotation marks omitted). “It may appear, in
the calm aftermath, that an officer could héaleen a different courseut we do not hold the

police to such a demanding standatd.”(internal quotation marks omitted). Thus, although the

12 Kaleta repeatedly refers to the fact thatwas the victim ad hit-and-run, as an

explanation for his behavior. He claims tgaten this backdrop, his behavior was not erratic—
although he concedes that heswept calm and cooperative, eithd?l.’'s Mem. Opp. Summ. J.
21. This, however, is exactly thype of hindsight biaghat the Court must not employ. At the
time, the officers had no knowledge of thedniid-run, and based on his seemingly erratic
behavior at the time from the perspective oéasonable officer, it was reasonable for them to
take physical control over ttstuation prior teengaging in conversation with Kaleta.
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officers here could conceivabhave first tried to engage ka in friendly conversation
regarding Kaleta’'s seeminglyratic behavior and failure tonmediately obey police orders,
they were under no clear constidumal obligation to do so. Ahe time the officers handcuffed
Kaleta, they did not know whatas causing his behavior, anée had given them sufficient
reason to believe that handcuffs were necessary as a reasonable precaution to protect the officers’
safety and maintain the statyso during the stop. Under the facts presented in this case, it was
not unreasonable for the officers to apply the amotifdrce necessary to handcuff Kaleta prior
to engaging him in discussion.
3. Officer Samantha and Officeifrevor's Use of the Taser

Kaleta argues that upon considering the sevefitite crime at issue, whether the suspect
poses an immediate threat to the safety efafficers or others, and whether the suspect is
actively resisting arrest or attgting to evade arrest, the officers’ use of their Tasers was
objectively unreasonable.

The Court agrees with Kaleta that the sevanftthe crime at issue, at least observable to
the officers, was relatively minor. The only crime®licated in Kaleta’s encounter with the
officers were possible traffic violations (e.gegkless or careless dirg through the parking
lot), failure to yield, obstructiotby failing to follow the officers’ commands), and obstruction
with force (by failing to follow the officers’ aamands and resisting their attempt to handcuff
him). The Court disagrees, however, with Kaletesertions that he “nevposed a threat to the
officers or others” and that he “did not attempét@ade arrest by flight actively resist.” Pl.’s
Mem. Opp. Summ. J. 25-26. Maneer, the 911 call that led thudficers to the scene was not

motivated by minor traffic violations.
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Kaleta states that because his hands weptyeamd because he never attempted to strike
the officers, he never posed a threat to the officelothers. Kaleta concedes, however, that he
did not immediately respond to or fully complythwthe officers’ orders. He also acknowledges
that he got out of his car and approachedffieers while angry and yelling. Kaleta further
testified that when the officers attempted to haffddm, he “reared back” and “resist[ed] it.” It
is undisputed that the officecsuld not tell whether or not keta possessed a weapon, even
after observing that his hands were empty, because he was wearing baggy clothing in which a
weapon might have been concealed. Afterdfiicers attempted to handcuff Kaleta and
Kaleta’'s arm came free and he turned toward the officers, the officers were in very close
proximity to Kaleta. They haalready received apert that Kaleta was seen acting strangely
and chasing a woman on foohdathey personally observed Kalstarratic, unpredictable, and
angry behavior. Under this set of facts, it wasomable for the officers to believe at that time,
without the benefit ohindsight, that Kaleta posed a threatheir safety, as wieas the safety of
himself and others.

Finally, while Kaleta concedes that he ‘me@d back” when Officer Trevor attempted to
handcuff him, he again arguesttne did not try to physicallyit the officer. He also
emphasizes the fact that he did trgtto flee from the officers. Hata’s assertion that he did not
resist the officers cannot be sge with the record evidendecluding his own admission that
he did resist.See alsdaleta Dep. 39:5-7 (Q: “You would agg with me that you resisted the
officer’'s attempt to handcuff you?” A: “Yes.”\When Kaleta reared back, his arm came loose
from Officer Trevor’s hold and Kaleta turnedfee him. At that point, after warning Kaleta

that he would be Tased, the officers had reastelieve that Kaleta was a threat and that

18



additional force was necessaryctantrol the situation and suare the safety of everyone
involved?™®

This is not a case where there is a nomnbmisdemeanant, who is not fleeing or
resisting arrest, and who poseddithreat to anyone’s safetfiee Shekleton v. Eichenberger
677 F.3d 361, 366 (8th Cir. 2012) (holding that tHecer's use of a Taser was excessive when
used against an “unarmed suspected misdemeavtamt]id not resist arresdlid not threaten the
officer, did not attempt to run from him, adal not behave aggressiy towards him”);Brown
v. City of Golden Valley674 F.3d 491, 499 (8th Cir. 200Father, Kaleta—who had been
observed to be acting erratically and unpredtigta-did resist arresand the officers could
reasonably believe that his actions posed an imneethegat to their safgtas well as the safety
of Kaleta and others. Thispsecisely one of thosstuations in which the police officers were
forced to make a split-second judgment under aetanscertain, and rapidly evolving situation.
In hindsight, the officers may have been ablsubdue Kaleta and conkitbe situation without
deploying their Tasers, although even with highsthat is not certain. But “[t]he
‘reasonableness’ of a particulase of force must be judged frahe perspective of a reasonable
officer on the scene, rather thartlwihe 20/20 vision of hindsight.Graham 490 U.S. at 396.
And while “[ijt may appear, in the calm afterrhathat an officer coultiave taken a different

course, but we do not hold the poltoesuch a demanding standardEtate of Morgan686

13 Kaleta repeatedly emphasizes fact that he is in his sixeas if that factor should

outweigh all of the other infornian available to the officersHe cites no law, however, for the
proposition that it is unreasonable for an officer to handcuff or use a Taser on a sixty-plus-year-
old man who is angry, acting etically, disobeying police commandsnd resisting the officers’
attempt to handcuff himSee, e.gBrown v. Cwynar484 Fed. App’x 676, 680 (3d Cir. 2012)
(holding that it was objectively reasonable for difiecer to use physical force and use a Taser to
subdue a seventy-three-year-old man, reportée t& disruptive customer in a store, who

resisted arrest and refused to comply withgebrders). A sixty-plus-year-old man, despite his
age, may nevertheless pose a serious dangemselior others. And the video images show
Kaleta to be vigorous and napparently infirm in any way.
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F.3d at 497. The Court concludes that the officess’ of their Tasers in order to subdue Kaleta
and control the situation, after warning Kaletatthe would be Tased if he did not comply, and
after Kaleta actively resisted their less foutefttempt to handcuff him, was not objectively
unreasonabl&’
C. Duration of the Seizure and Handcuffing

Kaleta argues that the length of his detamtnade the seizure unreasonable. He asserts
that he was kept handcuffed outside, on aidurmety-degree dayhroughout the entire
incident, even after the officers learned that kKaileas the victim of a hit-and-run incident and
was unarmed. Kaleta does not provide the Owith information regarding how long he was
handcuffed overall, but statesatthe was handcuffed for “I¥inutes after the paramedics
arrived, and after [Defendants] learned he wesmae victim, not a suspect.” Pl.’s Mem. Opp.
Summ. J. 23. Itis not clear from the rechav soon the paramedics arrived after the handcuffs
were placed. Kaleta contends that once the offi@arned that he wase victim of a hit-and-

run, then there was no longer a “law enforeatrpurpose” for the stop because Kaleta was a

14 The Court notes that there appears ta desconnect betweenethivay in which lawyers

perceive the use of Tasers and the way laareament perceives the use of Tasers. For
example, in Kaleta’s brief, he characterizes sefas “a very high level use of force.” Pl.’s
Mem. Opp. Summ. J. 24ge also id(describing the pain caused hydathe risks associated with
the use of a Taser and stating thaj taser is a significantly wilent level of fece” (internal
guotation marks omitted)). Kaleta's attorneyaafedly suggests during the depositions of the
police officers that it would have been bettertfee officers to physicalljake-down Kaleta after
he resisted their “soft empty hand” attemphandcuffing him, rather than deploying their
Tasers. Officer Trevor, howevdestified that a physical tatewn can be more violent and
cause greater injury than a Tas8&eeTrevor Dep. 36:16-25, 37:20-3B: Officer Samantha
testified that in the force progigen training provided to police offers, a Taser is just one step
above a “soft empty hand” and is a step beldtakedown” or a “hard empty hand.” Samantha
Dep. 51:24-52:11. She also testified that tighér level “takedown” or “hard empty hand”
technigues would be consideradhigher level of force and mlikely to cause injuryld.; see
also id.55:19-57:4.
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victim, not a suspect. He further asserts thaabse he never tried to strike anyone and did not
threaten physical harm on anyone, there was no justification for keeping him handcuffed.

“A detention may becomede factoarrest if it lasts foan unreasonably long time, but
there is no rigid time limit on aimvestigatory detention.United States v. Maltajgl03 F.3d
550, 556 (8th Cir. 2005). When assessimgrérasonableness of the length deary stop, the
Court must “consider the law enforcement purposes to be served by the stop as well as the time
reasonably needed to eftuate those purposedJnited States v. Sharpé70 U.S. 675, 685
(1985). “[l]n evaluating whether an investiiyat detention is unreasonable, common sense and
ordinary human experience muggivern over rigid criteria.ld.

In assessing whether a detention @ ltang in duration to be justified as

an investigative stop, we consider ijpgopriate to examine whether the police

diligently pursued a means of investigatithat was likely to confirm or dispel

their suspicions quickly, during whid¢hme it was necessary to detain the

defendant. A court making this assessnsioiuld take care to consider whether

the police are acting in a #tly developing situation, @d in such cases the court

should not indulge in unrealistic $ew-guessing. A creative judge engaged in

post hocevaluation of police conduct can almagivays imagine some alternative

means by which the objectives of the police might have been accomplished. But

“[t]lhe fact that the protection of the public might, in the abstract, have been

accomplished by ‘less intrusive’ means does not, itself, render the search

unreasonable.” The question is not simplyether some other alternative was

available, but whether the police actedaamonably in failing to recognize or to

pursue it.

Id. at 686-87 (citations omitted).

Kaleta relies heavily obnited States v. Acosta-Colatb7 F.3d 9 (1st Cir. 1998), for his
assertion that the duration lmndcuffing was unreasonable. Anosta-Colonthe First Circuit
Court of Appeals explained that because there was “no suggestion that any one of the suspects
was being uncooperative, belligeteor showed any perceptiblecimation to put up resistance

or become violent,” anddzause the officers had nactual suspicion that Aasta was armed or

otherwise presented an appreciablegga,” the handcuffing was unreasonallié.at 19. The
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court further noted that when a suspect is haffdd based on a suspicion that he is armed, the
restraints are normally removed following d-gdawn revealing the absence of weapolas.at

19 n.13. The court also found the duration efdletention to be unreasonable, because the
officers did not take any investtpry actions to confirm or dispthe suspicions upon which the
detention was based.

The facts in the present case agnsicantly different than those iAcosta-Colon Here,
Kaleta had been uncooperative, angry, and admittedly resisted the officers’ attempt to handcuff
him. The fact that the officers eventually leartieat Kaleta had been théctim of a hit-and-run
did not resolve the law enforcement purposthefstop, because the hit-and-run was not the
purpose for the initial investigatty stop—the purpose for the stopsata investigate a report of a
man acting strangely and driving erratically in Tre¥get parking lot. When the officers arrived
at the parking lot, Kaleta continued to actstraly—he did not immediatgltop his vehicle, he
got out of his vehicle and angrily approachieel officers, he did not fully and immediately
comply with police orders, and he resisted tagiempt to handcuff him. The officers did not
believe that being the victim of a hit-and-runuldexplain Kaleta’s cattuct, and believed that
something else, perhaps a neadiproblem, was involved.

During the time Kaleta was detained, the offiaitsinvestigate the reason for the stop
and the reported suspicioushbior—they viewed the surveillance videos from Target, they
called the paramedics, they spoke with Kaletauakhe hit-and-run, andély tried to ascertain
whether there was some other factor that coxidaén Kaleta’s behavior. There is no evidence
that the officers were not diligent in their invigation or that they should have required fewer
than seventeen minutes to investigate the beh&diavhich they were called to the scene and

which they personally observed upon encountering Kae¢e, e.gUnited States v. Maltajs
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403 F.3d 550, 557 (8th Cir. 2005) (explaining that§tle is no evidence that any of the law
enforcement officers were dilatory in theivestigation or that there was any unnecessary
delay”). In fact, the one parante who recalled Kaleta’s behavialso reported that Kaleta was
acting restless, anxious, and patidneven after the paramedicsiaed. He testified that once

in the ambulance, Kaleta was physically tryingytab at things, pacing around, and seemed like
he was not “with it.” The mere fact that Kalétad been the victim of a hit-and-run does not
suggest that there was no longeralid law enforcement purpose for the stop. And the fact that
Kaleta did not try to strike anyone or ovelttyeaten physical hardoes not mean that the
officers could conclude that Kaleti#gd not pose a threat to himselfothers, especially given his
erratic and angry behavidcf., United States v. Smitb45 F.3d 998, 1002 (8th Cir. 2011)
(finding it reasonable to detammhandcuffed suspect in a squad car for twenty minutes after the
suspect became agitated in ortteprotect the officers’ safegnd maintain the status quo).
Finally, the officers handcuffeidaleta in order to subdue him and control the situation—not
because they necessarily suspected he was arnmetisedhey were not obligated to remove the
restraints upon learning that Kaleta was unarmed.

Overall, the officer’s continued use lvindcuffs for seventeen minutes after the
paramedics arrived and after learning that Kaheté been the victim af hit-and-run was not
objectively unreasonable addl not constitute de factoarrest.

In sum, the Court concludes that Officereviar and Samantha did not deprive Kaleta of
his Fourth Amendment right to be free from easonable seizures or egsie force. Because
he was not deprived of his constitutional righii® Court need not proceed to the second prong
of the analysis—whether theght was clearly established. féadants are entitled to qualified

immunity and summary judgment in favoréfendants is warranted in this case.
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[11.  CONCLUSION

Based on the files, records, and proceedirgsin, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendants’ Motion for Smmary Judgment [Docket No. 11] is GRANTED.

2. Summary judgment is granted in favor of Defendants on all claims.

LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: July 8, 2013

s/Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge

24



