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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

In re: Chapter 7 Bankruptcy
Yehud-Monosson USA, Inc. Bankruptcy No. 11-42834

Debtor.

REBEKAH NETT,

Appellant, Civil No. 12-448 (JNE)
V. ORDER
NAUNI JO MANTY,

Appellee.

This matter is before the Court on attorfgbekah Nett's appeal from the United States
Bankruptcy Court for the Distriaif Minnesota’s January 4, 20@2der for Sanctions. For the
reasons set forth below, the Court affirthe decision of the bankruptcy court.

. BACKGROUND

On March 23, 2011, an entity called YehMadnosson USA, Inc. (“Yehud”) filed a
Chapter 11 bankruptcy petitiontine Southern District of NeWork. The case was transferred
to the bankruptcy court for the District of Mirstga and was subsequently converted to Chapter
7. Issues arose during the bankruptcy proogsdelated to the turnover of various
documents—the Chapter 7 Trustee, Nauni Jo Manty, asserted that certain documents were not
turned over; the debtor’s reggentative and president, Nadsaacson, contended that she had
turned over all documents in her possessiore tilistee filed a motiofor turnover with the

bankruptcy court on September 14, 2011. UnitedeStBankruptcy Judge Dennis D. O’Brien
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held a hearing on October 6, 2011 and entereut@ar granting the motion for turnover on
October 7, 2011 (“Turnover Order”). The Turnover Order stated that if Isaacson failed to turn
over the books, records, documents and inftonalescribed in the Order, and the trustee
submitted an affidavit identifying the missing material, the court would issue “the appropriate
sanctions against Naomi Isaacson for her failuetaply with this court’s order, which may
include monetary sanctions and/or a finding of eomt punishable by arremtd incarceration.”
The trustee believed that Issan failed to comply with ghTurnover Order and filed an
affidavit of non-compliance on October 17, 201udge O’Brien recused himself on October
19, and United States Bankruptcy Judge Nandyr€her took over the case. The trustee filed a
motion for contempt on November 2, 2011. Tkaring on the contempt motion was scheduled
for 1:00 p.m. on November 17, 2011—but there am@m&rror in the notice provided to Isaacson,
which noticed the hearing at 1:30 p.m. insteadd:00 p.m. RebekaNett, the attorney
representing the debtor, appeaatd.:20 p.m. and leaed of the mistake. During the hearing, it
was also revealed that Isaacson may not haee peoperly served with the Turnover Order.
The court continued the hearing and resdcihed it for December 6, 2011. On November 18,
2011, the bankruptcy court issuedader that continued the haay on the trustee’s contempt
motion. The November 18 Order stated thatt‘{la¢ continued hearing, the trustee will be
permitted to make a record—one that meedgtéist for a finding of contempt—that Naomi
Isaacson . . . received notice of, or otherwisi kreowledge of the court’s [Turnover Order].”
Isaacson and Nett erroneously believed thetNovember 18 Order already found that
Isaacson was in contempt for violating the Tawer Order and that she no longer had an
opportunity to present her arguments to the colrtesponse, on Nowgber 25 Isaacson filed a

motion to vacate the November 18 Order. She submitted a memorandum in support of her



motion to vacate, signed by Nett and verifimdisaacson. The “factual background” section of
the memorandum contained numerous allegatbhsgotry, deceit, and conspiracy against
Judge Dreher, Judge O’'Brien, the Chapter 7 €rjghe United States Trustee, and bankruptcy
courts in generdl. A hearing was held on the motion to vacate on November 29 and the
bankruptcy court denied the motion. At thaatieg, Nett admitted that Isaacson had written the
inflammatory statements and that she had merely signed off on the memorandum. Nett also
acknowledged that she had arigdtion to make a reasonabiguiry into the law and facts
before signing papers submitted to the court.

On December 7, the Coustja sponteissued two Orders to Show Cause related to the
November 25 submissions—one directed at Rdbé&ledt, and the other at Naomi Isaacson. The
Orders stated that “[t]o beedr, the court's November 17, 20drtler made absolutely no ruling
on the merits of the trustee’s motion for conterhptid that the “factual background” section of
the memorandum in support of the motion to vat¢hé November 18 Order “was replete with
unsupported and outrageous allegations of bigoageit, [and] conspiracy.” It identified ten
separate statements contained within the mmanttum and ordered Nethd Isaacson to appear
at the January 4 hearing to show cause adtosanctions should not lposed against them

pursuant to Rule 9011 of the FedeRales of Bankruptcy ProceduteThe Order to Show Cause

! The Court does not find it helpful or necesdaryepeat all of th allegations contained

within Isaacson’s brief, but a representative dampsuch statements includes phrases such as
“black-robed bigot,” “ignoramus, goted Catholic beasts,” and a@olic Knight Witch Hunter.”

2 The bankruptcy judge dated the ordewBmber 17, 2011, but it was filed and docketed
on November 18, 2011.

3 Federal Rule of Bankruptcy Procedure 901 pfloyvides:

By presenting to the court (whether by signing, filing, submitting, or later
advocating) a petition, pleadj, written motion, or other paper, an attorney or
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stated that possible sanctions may include, among other things, a monetary sanction of $1,000
per factually unsupported statem, payable within ten days of any sanction ofder.

In response to the Order to Show Causet dldmitted a written response, in which she
explained that her client and gisincipals “absolutely know that all decisions against them in
every situation are due to orgaad discrimination and prejudiceia that they “believe that all
the statements made in the November 25, 20ltiomwere in fact supported by fact.” As a
means of clarifying the offensive statemerdstained within the November 25 submissions,
Nett referred the bankruptcy court to a sectioher response memardum entitled “Historical
Facts Supporting Controvess Statements,” a twenty-six padessertation chronicling what Nett
called the “infiltration of our justice systerby “the Roman cult and their military arm—the
Jesuit Order.” Beginning with the sixteemntury, the memorandum reviewed the Jesuits’
alleged involvement with, among other thingg African slave trade, the French Revolution,

the Congress of Vienna, the American Civil Wdazi Germany and the Holocaust, the Vietnam

unrepresented party is certifying thatthe best of the person's knowledge,
information, and belief, formed after an inquiry reasonable under the
circumstances,--
(1) itis not being presented for any imper purpose, such as to harass or to
cause unnecessary delay or needless incnedise cost of litigation; . . .
(3) the allegations and othiactual contentions haweidentiary support or, if
specifically so identified, are likelp have evidentiary support after a
reasonable opportunity for furthewestigation or discovery . . . .

Fed. R. Bankr. P. 9011(b). Rule 9011 also presithat on “its own itiative, the court may
enter an order describing the specific condiuat appears to violatsubdivision (b) and
directing an attorney . . . party to show cause why it hastmolated subdivision (b) with
respect thereto.” Fed. R. Bankr. P. 9011(c)(1)(B).

4 The Order to Show Cause that was direetelett also proposed the following sanctions:
a requirement that Nett attend no less than 30shofuethics training wiin the next twelve
months; a public, written apology to the court, Judge O’Brientrtis¢ee, and the United States
Trustee; issuance of an injunction againstierilings in the bankmptcy court containing
disparaging remarks against theud or other parties; and possilstemoval from the roster of
attorneys admitted to practice before the UnitedeStDistrict Court and the bankruptcy court.
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War, the assignation of President John F. Kdgnterrorism in the United States, and the
sinking of the Titanic. From this purpodtéistorical backgrnend, Nett argued that the
statements in the November 25 submissionstafertunately statements founded in truth” and
that the bankruptcy court andistee “are working for this infilated system to bring about the
Debtor’s harm rather than justice.” Nett th@re contended that eachthe ten identified
statements was factually supported. She algaed that becausette uniqueness of her
client’s case, there was littlielihood of repetitbn of the conduct in the future, and so a
monetary sanction amounting to $10,000 was &siee and unnecessary. Finally, without
providing facts or evidence relating to her abiti pay the sanction, shrequested that the
bankruptcy court inquire as to her ability toy@and make provisions to pay the sanction over an
extended period of time.

At the hearing on January 4, Nett acknowletlfeat her response memorandum did not
effectively deal with the derogatory name-callibgf argued that she haden trying to provide
some historical context as to her client’s posiiod beliefs. She alsosasted that “this is a
one-of-a-kind case” and that such conduct wadikulty to recur, so th court should limit the
sanctions to what is sufficient to prevent furtbenduct. With respect tihe specific monetary
amount, Nett argued that she would be unable to pay the amount within ten days, and requested a
longer period of time.

The bankruptcy judge found that Nett had maide a reasonable investigation into the
facts before making the offensive statementstified in the Order to Stw Cause. The judge
referred to the November 29 hearing, in whitt admitted that she had not made a reasonable
inquiry, but rather allowed Isason to write the inflammatoiocument and then simply signed

off on it. The bankruptcy judge explained that #tatements were not merely “statements of



thought, philosophy, or religious view,” but warasubstantiated, uninstgated, and unfounded
“statements of fact” about theddauptcy court, the United Statesurts in general, and the
practice ofex partecommunications. For that reasorg trankruptcy judge held that Nett
violated Federal Rule of Bankptcy Procedure 9011(b)(1) and.(3he judge, however, reduced
the sanction from $1,000 per statement to $50G{aement, based upon Nett's discussion of
her ability to pay—amounting to a total mongtaanction of $5,000. The judge also made the
penalty payable within ninety dgs, rather than ten days. Nett was enjoined from filing future
documents referring to the religious beliefs @& dourt or other parties to the litigation. The
bankruptcy court ordered Nett to attend ten houtsegdl ethics training within twelve months,
and referred Nett to the United States Dist@ourt for possible removal. Nett now appeals
from this Order for Sanctions.
1. DISCUSSION

The Court has authority to hear appeals fforal orders of the bankruptcy court. 28
U.S.C. § 158(a)(1) (2006). The Court also has discretion to hear appeals from interlocutory
bankruptcy court orderdd. § 158(a)(3)jn re M & S Grading, InG.526 F.3d 363, 368 (8th Cir.
2008). “To determine the finality of a bankruptcy court order we con'sideextent to which
(1) the order leaves the bankruptzyurt nothing to do but executee order; (2) the extent to
which delay in obtaining review would prevehe aggrieved party from obtaining effective
relief; (3) the extent to which a later revaren [the contested] issue would require
recommencement of the entire proceedindgrire M & S Grading 526 F.3d at 368 (citation

omitted). “Although this standard is more flelilthan in nonbankruptcy contexts, an order

> The court imposed the same monetancgans upon Isaacson, from which Isaacson has

also appealed. The Court addressaadson’s appeal in a separate ordeaacson v. Manty
Civil No. 12-448 (JNE).



entered before the conclusionaobbankruptcy case is not subjeztreview [as a “final order”]
unless it finally resolves a discretegment of the underlying proceedingd:

It is unclear whether an Order for Saans under Rule 11 (or Rule 9011) is an
immediately appealable “finarder” under 28 U.S.C. § 158(a)(l)ICompareCrookham v.
Crookham 914 F.2d 1027, 1029 n.4 (8th Cir. 1990) (ngtthat “Rule 11 sanctions . . . are
immediately appealable as a final demmsunder § 1291, and under the [] collateral order
doctrine” (citation omitted)ith Dieser v. Cont’l Cas. Cp440 F.3d 920, 924 (8th Cir. 2006)
(describing Rule 11 sanctions as “clearly intautocy” and stating thdta ‘belief that such a
decision is a final judgment woultbt be reasonable™ (quotingirsTier Mortg. Co. v. Investors
Mortg. Ins. C0.498 U.S. 269, 276 (1991))). The United States Supreme Cdtunimingham
v. Hamilton County, Ohidb27 U.S. 198, 204 (1999), held thati&k@7 sanctions are not “final
orders” and are also not immatkly appealable under the ctdlieal order doctrine. Although
the Eighth Circuit has n@tddressed the effect Gunninghanon Rule 11 sanctions, other circuit
courts have held th&unninghamapplies to Rule 11 sanctions, and that such sanctions are not
immediately appealable aséil or collateral ordersSee, e.gKlestadt & Winters, LLP v.
Cangelosi 672 F.3d 809, 819 (9th Cir. 2012) (holding that sanctions orders under Rule 9011 are
not appealable cateral orders)Comuso v. Nat'l R.R. Passenger Co&67 F.3d 331, 339 (3d
Cir. 2001) (stating that the Supreme Cour€imninghanirejected a case-by-case approach in
deciding whether an order was separate fileermerits of the litigation in favor offger serule
that sanctions orders are inextricabliemwined with the merits,” and applyir@unninghanto

other types of sanctiond)illiams v. Midwest Emp’rs Cas. C@43 F.3d 208, 210 (5th Cir.

6 “The language of Rule 9011 closely tracks dnguage of [Rule 11 of the Federal Rules

of Civil Procedure] and lawterpreting Rule 11 is apgkble to Rule 9011 casesGrunewaldt
v. Mut. Life Ins. Co. of N.Y. (In re Coones Ranch, JichH.3d 740, 743 (8th Cir. 1993).
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2001) (finding Rule 11 sanctions are neither apg®alas final decisionsor as collateral
orders).

Where a bankruptcy order is not a final ardke district court may nevertheless grant
leave for an interlocutory appeal. 28 U.S.@58(a)(3). The Court nyaconstrue the notice of
appeal as a motion for leave to appeal. Fe@®drkr. P. 8003(c). “The decision to deny leave
to appeal an interlocoty bankruptcy order is purely discretionaryti re M & S Grading526
F.3d at 371. Because of the unsettled lawosumding the immediate appealability of Rule 11
sanctions, and because the issues raised inpésabare sufficiently sepdeafrom those at issue
in the underlying bankruptcy proceedings, the Cuailttconsider the merits of Nett's appeal
from the sanctions order.

We review the imposition of monetaryngdions under Rule 9011 for an abuse of
discretion. Schwartz v. Kujawa (In re Kujawa@70 F.3d 578, 581 (8th Cir. 2001). The Court
reviews “the bankruptcy courtfactual findings for clear error and its conclusions of law de
novo.” Inre M & S Grading526 F.3d at 367. Nett asserts that blankruptcy court abused its
discretion in three ways. Firghe contends that that court abused its discretion by presiding
over the show cause hearing, “despite her obvious emotional embroilment in the matter.”
Second, she argues that the court abused iteti@tin finding that sk had violated Rule 9011
in connection with the restatements identified in the OrderShow Cause. Third, she asserts
that the court abused its distiom by imposing an excessive penalty that was not limited to the
amount necessary to deter future violativaduct, and that the bankruptcy court did not
investigate Nett's ability to paiyre monetary sanction. The Cowiill address each argument in

turn.



A. Failureto Recuse

Nett argues that the bankruptcy court abutgediscretion by preding over the show
cause hearing on January 4, “despite [the hgriky judge’s] obvious emotional embroilment in
the matter.” Appellant’s Br. 20. Citing cases ldegawith criminal contempt proceedings, Nett
asserts that due process requiteat the offended bankruptcy judggfer the sanctions issue to
another judge See, e.gMayberry v. Pennsylvani@00 U.S. 455, 465 (197 1Qffutt v. United
States 348 U.S. 11 (1954 aylor v. Hayes418 U.S. 488 (1974%ooke v. United State267
U.S. 517 (1925). Essentially, Nett attempts tspade this Court to equate Rule 9011 sanctions
with criminal contempt sanctions. She citesanthority to support this proposition, and, in fact,
Rule 9011 (or Rule 11) sanctions aw the same as contempt sanctions and do not require the
same proceduresSee, e.gDonaldson v. Clark819 F.2d 1551, 1558-59 (11th Cir. 1987)
(“Nothing in the text of Rule 11 or in thed&isory Committee Note indates that due process
requires a court to follow the procedures called for by Fed. R. Crim. P. 42(b) for criminal
contempt proceedings before it can impose aatary sanction pursuant to Rule 11. Both the
note and policy considerations tend to the oppasitelusion. . . . A violation of Rule 11 is
fundamentally different from an infraction of criminal contempt and therefore warrants different
sanction proceedings."Miller v. Cardinale (In re DeVille)361 F.3d 539, 552 (9th Cir. 2004)
(rejecting the necessity of criminal contetnprotections in Rule 11 proceedingsisenberg v.
Univ. of N.M, 936 F.2d 1131, 1137 (10th Cir. 1991) (fimnglithat Rule 11 sanctions do not

require the procedures called for by Rule 42flthe Federal Rules of Criminal Procedure);



Wayland v. McVay (In re TByrd Enterd.) C, 354 F. App’'x 837, 839 (5th Cir. 2009) (stating
that “there is no legal basis for equating” R84 1 sanctions and criminal contempt sanctions).
Rule 9011 provides that a bankruptcy court nmiyate sanctions, as long as it first
issues an order to show cause. Fed. R. B&l@011(c)(1)(B), (c)(2)(B). The only due process
the rule requires is ‘otice and a reasonable oppmity to respond.” Fed. R. Bankr. P. 9011(c).
The bankruptcy court issued an Order to Sikamse, and Nett had an opportunity to respond—
both in writing and at the January 4 hearifidwus, she was affordedl the process Rule 9011

requires.

To the extent that Nett attempts to clairattthe bankruptcy judgabused her discretion
by failing to recuse herselua spontethe Court also finds the argument to be without nferit.
Nett never filed a motion to recuse, nor did sheer¢his issue before the bankruptcy court.
Where a failure to recuse claim is first raisecappeal, the court reviews for plain error, rather
than abuse of discretiorbee Fletcher v. Conoco Pipe Line (323 F.3d 661, 663 (8th Cir.
2003). “To prove plain error the defendant must shibat ‘(1) the district court committed an
error, (2) the error is clear or obvious, anjit{@ error affected kisubstantial rights.’United
States v. Jean-Guerrig666 F.3d 1087, 1091 (8th Cir. 2012jt#tion omitted). “An error

affects a substantial right if it is prejudicialUhited States v. Wood&870 F.3d 883, 888 (8th Cir.

! Additionally, Nett cites two cas from other circuits déag with contempt sanctions

imposed under the court’s inherent poveere Mackler Prods., Inc. v. Cohd6 F.3d 126, 130
(2d Cir. 1998)Crowe v. Smith151 F.3d 217, 227-29 (5th Cir. 1998), but these, too, are
inapposite since contempt sanctions under thet'sanoherent power are fiérent than sanctions
imposed for violating Rule 9011.

8 Nett cites no authority, such as 28 U.S.C. § 455he basis for a failure to recuse claim.
“Subsection 455(a) requires a UnitBthtes judge to ‘disqualifyimself in any proceeding in
which his impartiality might reasonably be questionebh’te Kan. Pub. Emps. Ret. Sy&5

F.3d 1353, 1358 (8th Cir. 1996) (quoting 28 U.$@55(a)). Subsection 455(b) requires a
judge to recuse himself “[w]here he has a peas bias or prejudiceoncerning a party.” 28
U.S.C. 8§ 455(b)(1).
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2012) (internal quotation marks omittedven if the defendant meets these three requirements
of plain error, an appellate cawvill only reverse if the error &riously affect[s] the fairness,
integrity or public reputatioof judicial proceedings.”Jean-Guerriey 666 F.3d at 1091"A

party introducing a motion to rese carries a heavy burden of pramfudge is presumed to be
impartial and the party seeking disqualifioa bears the substaatburden of proving

otherwise.” Fletcher, 323 F.3d at 664 (internal quotation marks omitted).

Nett has not shown that the bankruptcy judge biased against her or that Nett was
prejudiced by any such bias. She asghesthe judge was psonally offended by the
statements in the memorandum that Nett signetishe provides no evidence that the judge
acted in any way that woulddicate bias. Nett claimsah“[a]lthough Judge Dreher did
restrain herself in her remarks, her thinly veigend heavily guarded angsere clearly visible
and audible on November 29 2011, December 6, Z801d January 4, 2012.” Reply Br. 5. She
ignores, however, that “recusal is not necessarily required even after a district court has
expressed ‘impatience, dissatisfaction, annogaand even anger’ toward a partidhited
States v. Rubashkif55 F.3d 849, 858 (8th Cir. 2011) (citibgited States v. SypoB46 F.3d
838, 839 (8th Cir.2003)}xee also Liteky v. United Staté40 U.S. 540, 555 (1994) (explaining
that “opinions formed by the judge on the basifaofs introduced or events occurring in the
course of the current proceedings . . . do not constitute a basis for a bias or partiality motion
unless they display a deep-sebft@voritism or antagonism that would make fair judgment
impossible” and that “judicial remarks duringetbourse of a trial that are critical or
disapproving of, or even hostile,tcounsel, the parties, or theases, ordinarily do not support a
bias or partiality challenge™)Other than this “thinly veiledanger, Nett provides no support for

her assertion that the bankrupjagge was unfit to preside ovidre Show Cause hearing. The
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mere fact that the bankruptcy court initiated Rule 9011 sandigmsponteloes not
demonstrate bias, especially since the rule spedyfipedvides for court-initiated orders to show
cause regarding Rule 9011 violations. Thelpaptcy court’s ultimate finding of Rule 9011
violations and imposition of sanctis also does not prove biaSee Fletcher323 F.3d at 665
(“An adverse ruling does not constitute a sufficient basis for disqaldin without a clear
showing of bias or partiality.”). Even if thiSourt were to find that thbankruptcy judge was so
personally offended that she was unable to itrgdr decide the Rule 9011 issue, Nett provides
no argument or evidence that sixs prejudiced by the judge’s faituto recuse herself. Nett
offers no reason to believe that any othelge would have reached a different decision
regarding the propriety of Rule 9011 sanctibased on the statements in the November 25
memorandum.

Thus, the Court finds that the bankruptcy judgknot commit a clear or obvious error in
failing to recuse hersedlua sponte See Rubashkj®55 F.3d at 858 (stating that the Eighth
Circuit “ha[s] never found that a district coptainly erred in this manner,” and is very
“reluctant to do so0”) (citation omitted)). There is no evidence of bias, and even if the bankruptcy
judge’s expressions of anger were sufficiendémonstrate bias, Nett has not shown she was
prejudiced by any such bias—thtisere is no indication thahg alleged error affected Nett's
substantial rights.

Moreover, “[a] recusal motion must be ‘tigehade,” meaning that a party must “raise
a claim ‘at the earliest possible moment afietaining knowledge of facts demonstrating the
basis for such a claim.”"Rubashkin655 F.3d at 858 (citations omitted). A failure to do so “can

result in waiving or foriting judicial review.” Fletcher, 323 F.3d at 664. Nett argues that the

statements she submitted to the bankruptcy court on November 25 offended the bankruptcy
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judge, so much so that the judge was unfit toigeegver the hearing. But Nett did not raise this
issue at the November 29, December 6, or Jarulbgarings. It was clear by November 29 that
the bankruptcy judge believed the statemenbetoffensive, inflammatory, and “irresponsible,
unprofessional, and unbelievably and unmitigatiragitrageous.” “[M]otions to recuse should
not ‘be viewed as an additional arrow in thever of advocates ithe face of [] adverse
rulings.” In re Kan. Pub. Emps. Ret. Sy&5 F.3d at 1358 (citation otted). Nett's argument
regarding recusal is not timely.
B. Violation of Rule 9011

Nett argues that the bankruptcy court abutgediscretion in finding that she violated
Rule 9011 in connection with thentstatements identified in tl@der to Show Cause. Rule
9011 requires that every pleading,tron, and paper be signed by atorney. Fed. R. Bankr. P.
9011(a). The signature constitutesertification that to the best the attorney’s knowledge,
information, and belief, “formed after an ingureasonable under the circumstances,” the
pleading, motion, or paper “is not being presemlbedny improper purpose, such as to harass,”
and that “the allegations andher factual contentions have esidiary support.” Fed. R. Bankr.
P. 9011(b)(1) and (3). The bankruptcy ¢ouay impose Rule 9011 sanctions on its own
initiative, but must first issue an order deserghthe conduct that appeaosviolate the rule and
directing the attorney to shosause why she has not violatbe rule. Fed. R. Bankr. P.
9011(c)(1)(B). The standard for determining Wisetan attorney hasolated the rule “is
whether the attorney’s condutitiewed objectively, manifeststhier intentional or reckless
disregard of the attorneytuties to the court.”Clark v. United Parcel Serv., In¢160 F.3d

1004, 1009 (8th Cir. 2006) (citation omitted).
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Nett argues that she was not given notice or an opportunity to be heard. She contends
that the bankruptcy judge did ndécide the issue of sanctioms January 4, but rather decided
the issue on November 29. At the Januaryatihg, the bankruptcy judge stated that she
believed the question of liability had alreaddeh established as of November 29. At the
November 29 hearing, Nett admitted that shendidwrite the offensive language—instead, she
permitted her client to write the memorandwand she merely signed off on it without
conducting any investigation, letomle a reasonable investigatiortpithe factual basis for the
statements in the memorandum. Nett contends that because she “was not presented with any
systematic itemization of the statemerggmhed objectionable” prior to the November 29
hearing, the bankruptcy court alkdsts discretion in finding thadett violated Rule 9011.

The Court is not persuaded. Based upon Blatfimissions in the November 29 hearing,
the bankruptcy court did not err loelieving that it had alreadyeen established that Nett had
violated Rule 9011. Nett had stated she mesgjged off on the memorandum, and had not
even read all the offensive statements that werleded within that memorandum. Further, the
record clearly indicates th#ite bankruptcy court didot decide the issue sanctions prior to the
January 4 hearing. The court first issueddader to Show Cause, which did provide a
“systematic itemization” of the offensiveag¢ments. Nett was given two opportunities to
respond—once in writing, and agairally at the January 4 h&ag. After the hearing, the
bankruptcy court found that each of the ten idesdistatements constituted a violation of Rule
9011 because Nett did not reasonably investitptd¢actual basis for the statements before
presenting them to the court. The court &smd that the statements were presented for an
improper purpose. This Court finds clear error in # bankruptcy court’findings. “A finding

is clearly erroneous when ‘although there is enitk to support it, threviewing court on the
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entire evidence is left with the definite andrficonviction that a mistake has been committed.”
Schaub v. VonWa]#38 F.3d 905, 915 (8th Cir. 2011) (quotisgderson v. City of Bessemer
City, N.C, 470 U.S. 564, 573 (1985)). Based upon the extreme nature of the statements Nett
presented to the bankruptcy court on Noven#erand her subsequent inability to provide
factual support for such statemehthe bankruptcy court did not ciéaerr in finding that Nett
violated Rule 9011.
C. Amount of Sanction

Finally, Nett argues that treourt abused its discretidny imposing monetary and non-
monetary sanctions that weiaverly excessive” and “not limited to an amount that fits the
conduct at issue for the purposes of deterrenblett also contends @t despite being put on
notice that ability to pay may keefactor, the bankruptcy court did not investigate this factor.

“Rule 9011 explicitly states thga] sanction imposed for viation of this rule shall be
limited to what is sufficient to deter repetitiohsuch conduct or comparable conduct by others
similarly situated.” Schwartz v. Kujawa (In re Kujawa70 F.3d 578, 583 (8th Cir. 2001)
(quoting Fed. R. Bankr. P. 9011(c)(2). CitidiC Investment Co. v. Racom Cqrp23 F.3d
620, 624 (8th Cir. 2003), Nett contends that the toueasoning for a given sanction should be
clear, and that the bankruptcy court “gave noaoram) or insight as to how she arrived at the
amount of $500” per statement. Appellant'pReBr. 2. She argues that the sanctions were
excessive because she had already informeblathleruptcy court that éhcase had been very

“difficult” for her and that the situation was unlikelly repeat itself. Essentially, Nett asserts that

o Despite Nett's attempt to provide factual support for the statements in her written

response to the Order to Show Cause, she adkdged that her response did not address the
“name calling,” and there is nothing in the retto indicate that such name-calling or
accusations of bigotry anekceit had any factual support.
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because she promised not to violate Rule 90&inathe monetary and non-monetary sanctions
were not necessary to defature violations.

The purpose of Rule 9011 is “to detesékess filings and . . . streamline the
administration and procedure of the federal cour@obter & Gell v. Hartmarx Corp496 U.S.
384, 393 (1990). Sanctions under Rule 9011 aredeid not only to deter repetition of such
conduct by the party being sanctioned, but tis@leter repetition of such conduct or
comparable conduct by others similarly situateBieéd. R. Bankr. P. 9011(c)(2). If an attorney
were permitted to present papers to the coamtaining wildly inflammatory and unsubstantiated
accusations of bigotry and conspiracy, and was tie¢ésanctioned merely because she promised
not to do it again, such an outcome wouldlkatly deter others from engaging in similar
inappropriate conduct in the future. Furthte conduct for which Nett was sanctioned was the
complete shirking of her responsibilities unéile 9011. Before signing the memorandum and
presenting it to the court, Nett was obligated¢onduct a reasonablevestigation into the
factual basis for the statements made imteenorandum. Instead, she stuck her head in the
sand and signed off on the memorandum drafted bygliemt. Therefore, the bankruptcy court
did not abuse its discretion in imposing sanctiolespite Nett's assurance that the situation was
unlikely to recur.

Although the bankruptcy court could havenmmthoroughly explairgits rationale for
setting the specific amount ofdlsanction, the Court nevertheddinds that the bankruptcy
court’s reasoning for imposing the sanctions s#§iciently clear and the bankruptcy court did
not abuse its discretion. “We giYd]eference to the determination of courts on the front lines
of litigation’ because these courts are ‘best acqediwith the local bar’itigation practices and

thus best situated to determimben a sanction is warranted . MHC Inv. Co, 323 F.3d at 624
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(citation omitted). Based upon the extreme reatf the accusations, the wholly unwarranted
and unsubstantiated insults hurldhe bankruptcy court and othgarties to the bankruptcy
litigation, and Nett’s inability tgrovide adequate factual suppfat such statements, the Court
finds that the bankruptcy couwttd not abuse its discretion iimposing both the monetary and
non-monetary sanctions. After being warneat the bankruptcy court may impose sanctions,
including a monetary penalty aunting to $10,000, Nett continueditwist that the offensive
statements were true and thag ttourt was “working for this infitated system to bring about the
Debtor’s harm rather than justi.” Thus, if the penalties inithg threatened did not deter Nett
from making unsubstantiated statents, the lesser penaltiesuadly imposed cannot be more
than necessary to deter such conduct. Even Nett continues to assert that the offensive
statements in the memoi@dum were substantiate&eeAppellant’s Reply Br. 4. There has been
no demonstration of remorse or even an acknibgdeent of the impropriety of her conduct.
Examining the Rule 9011 sanctions in contéxt, extent and amount tife sanctions did not
constitute an abuse of discretion.

Finally, Nett asserts that thenkruptcy court failed to coiter her ability to pay the
monetary sanction. She argues that because sligeptourt on notice that ability to pay would
be an issue, the court had an obligation to ickemghis factor. Bushe also acknowledges that
the bankruptcy coudid, in fact, consider her ability to pay. Nett argued not that she was unable
to pay a $10,000 penalty, but rather that sheumasble to pay that amount within ten days, as
suggested in the Order thi@v Cause. Based upon Nett'g@aments, the bankruptcy court
reduced the penalty from $1,000 per stateme#is@® per statement, and made the sanction
payable within ninety days rathttan ten days. Thus, it iseelr that the bankruptcy court did

consider this factor.
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To the extent that Nett argues that the court did not make further inquiry into Nett's
ability to pay after reducing the sanctior8®,000, it was Nett's burden to produce evidence of
an inability to pay this amounSee Landscape Props., Inc. v. Whisenhl@t F.3d 678, 685
(8th Cir. 1997) (“Nothing in the record indicates even suggests, however, that [appellant] is
unable to pay the amounts. If that were the situation, it was [appell@lightion to raise that
point before the districtaurt, since he was the one who had that informatioseg;also Willhite
v. Colling 459 F.3d 866, 870 (8th Cir. 200@}ating that it was the sanctioned party’s obligation
to raise his inability to pay before the lower cowthite v. Gen. Motors Cor08 F.2d 675,

685 (10th Cir.1990) (“Inability to pay what thewrt would otherwise regard as an appropriate
sanction should be treated as reasonably akam @ffirmative defense, with the burden upon the
parties being sanctioned to come forward with eng® of their financial atus.”). Nett did not
provide the bankruptcy court witiny financial records, affidés, or other evidence of her
inability to pay the $5,000 sanction, nor is themg such evidence before this Court. Thus, she
has failed to carry her burden and the baptay court did not abuse its discretion.

[11.  CONCLUSION

Based on the files, records, and proceedi&gsin, and for the reasons stated above, IT
IS ORDERED THAT:

1. The bankruptcy court’s Order for Samcts as to Rebekah Nett is AFFIRMED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: May 11, 2012
s/ _Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge
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