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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Hearth & Home Technologies, Inc. Case Nol12-cv-00686 (SRN/TNL)
Plaintiff,

MEMORANDUM OPINION

V. AND ORDER

J & M Distributing, Inc.

Defendant.

Kelly W. Hoversten and Quentin R. Wittrock, Gray Plant Mootydt§y & Bennett, PA,
80 South 8th Street, Suite 500, Miapelis, MN 55402, for Plaintiff.

George G. Eck, Jaime StilsdRathryn Johnson, Dorsey Whitney LLP,50 South 6th
Street Suite 1500, Minneapolis, MN 55402-1498; Ray C. Stoner, Jackson Kelly PLLC,
Three Gateway Center, 4Qiberty Avenue, Suite 134@ittsburgh, PAL5222, for
Defendant.

SUSAN RICHARD NELSON, Unite&tates District Judge

l. INTRODUCTION

This matter came befotke Court on Defendant J & M &ributing, Inc.’s (“J&M”)
Motion to Dismiss (Doc. No. &nd alternative Motion to &nsfer Venue (Doc. No. 14.)
For the reasons that follow, f@adant’s motions are denied.

Il. BACKGROUND

Plaintiff Hearth & Home Tehnologies, Inc. (“‘HHT”) isa corporation organized
under the laws ahe State of lowa, with its principal place of business in Lakeville,
Minnesota. (Compl., Doc. No. 11 4, 1.) HHT is a leadinganufacturer of gas, electric,

and wood-burning finglaces, inserts, stovesd related products. &W's Mem. of Law in
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Supp. of Mot. to Dismiss, o No. 10 (“J&M’s Dsmissal Mem.”), ap. 2.) Defendant
J&M is a corporation @anized under the laws of theatét of West Virginia, with its
principal place of business Wheeling, West \fginia. (Compl. 15.) Around 1987, HHT
began selling its products J&M and authorized J&M taedistribute its pyducts in West
Virginia, western Pensylvania, Ohio, and westeMaryland. (Id. T 9) Over the last
twenty-five years, J&M'’s busirss has been devotegclusively to disibuting the products
of HHT or its predecessor onmgaations. (Aff. of James Kkh, Doc. No. 18 (“Kleeh Aff.”),
12)

On May 27, 2011, J&M seitHT a letter stating that itad retained counsel “to
investigate and analyze recennduct by [HHT] from an antitist, unfair competition and
contractual perspectives [sic](Decl. of Quentin WittrockDoc. No. 13 (“Wittrock Decl.”),
12, Ex. 1.) Inthe May 22011 letter, J&M accused HHJf engaging in a plan to
undercut J&M’s business by, amooier things: (1) violatinghe Robinson-Patman Act by
attempting to sell directly td&M’s customers to undercusisales; (2) placing J&M in a
competitive disadvantage byfusing to allow droghipments, increasy freight fees,
limiting orders, delivering products an untimely manner, andthholding or delaying co-
op sales money, warranty ¢fapayments, and credits;) @enying J&M tle benefit of
HHT’s customer leads andapon marketing program; and @harging higher fees and

offering lower disounts to J&M than to aer distributors. (Id.)

! A prior but expiredvritten Distributorship Agreement between HHT and J&M

provided that “any dispute of fact or lawamy claim in anyway relating to or arising out
of [the contract]” would béeard exclusively in the fedémar state courts located in
Hennepin County, Minnesota. (Decl. of Quentin Wittrock, Doc. No. 13, Ex. 4 § 8.2.)
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After HHT received the Mag7, 2011 letter, the partiesrpeipated ina meeting in
Pittsburgh, Pennsyénia. (Wittrock Decl. 11 3—4, Ex.)2In an Octobed, 2011 letter sent
after that meeting, J&M'’s couekprovided “a lisof matters that [wuld] need to be
resolved.” (Id. 1 4, EX2.) The issues raised included, Wwete not limited to: (1) possible
Robinson-Patman Act prigy violations; (2) shpgping rate issues; (3) ldg's in deliveries;
(4) information regardim how coupons and leadee provided to digbutors; (5) discounts
provided to other @tributors; and (6) communicatigproblems. (See id.)

After multiple phone calls between 88 counsel and HA's counsel, J&M's
President, Jim Kleeh, sent HHilletter on March 1&€012. (HHT's Memof Law in Opp’n
to J&M’s Mot. to Dismiss, Doc. No. 12KIHT’s Dismissal Opp’Mem.”), at p. 4;
Wittrock Decl. 1 5, Ex3.) J&M criticized tke services provided lBYHT and alleged that
HHT was favoring anothetistributor over it. (Id Specifically, J&M’scounsel stated that
“I know you are not treng other distributors the sameyasu treat J&M, tis could have
grave circumstances in theamduture.” (Id.) J&M ao alleged that HHT was not
providing them with onlinea@upon leads, was failing to ajleately communicate with i,
and was providing poor stomer service to J&M._(1d.J&M concluded the letter by
stating that “[t]his situgon needs to be remediedmediately.” (Id.)

HHT wrote J&M a letter oMarch 19, 2012, providing tioe that its buying and
redistribution relationship wodlend on May 31, 2012. (Comfil13.) That same day,
HHT filed the present #on seeking a declaratory judgmefi) ratifying and enforcing the
termination of the parties’ sliribution relationship; and Y2leclaring that HHT did not

violate J&M'’s rights or applicablew during the ternof that relationship(ld. at p. 5.)
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On May 3, 2012, J&M fild a motion to dismiss HHT'€omplaint pursuant to
Federal Rules of CiviProcedure 12(b)(1) and (6). (Dd¢o. 8.) On May 22, 2012, J&M
filed suit in the United States &rict Court for the Northern Birict of West Virginia, Civil
Action No. 5:12-cv-00069-JPBRgainst HHT and a digtuitor J&M believed HHT was
favoring over it, allegig a “campaign . . . teabotage sales by J&M(Wittrock Decl. { 6,
Ex. 511 31, 55.) The distributor namedha West Virginia aion is a Pennsylvania
company licensed to dausiness in West Virginia andascompetitor of J&M. (Decl. of
George Eck in Supp. of Mot. to Transfer Venboc. No. 17 (“Eck D&.”), 1 3, Ex. B.)
J&M'’s West Virginia action alleges breachaaintract, tortious interference with business
relations, unfair competitiorejvil conspiracy, ad violations of th&Ssherman and Robinson-
Patman Act. (Witrock Decl. § 6Ex. 5 {1 57-106.)

Il DISCUSSION

A. Subject Matter Jurisdiction under the Declaratory Judgment Act

J&M argues that subject matter jurigdha is lacking as to HHT's claim for
declaratory relief agast it because HHT fails to statecase or cortwversy. (J&M's
Dismissal Mem. at [8.) A Federal Rule of Civil Poedure 12(b)(1) motion requires the

Court to examine whether it htkee authority to decide the caddland v. Cityof Winsted,

570 F. Supp. 2d 1114, 1117 (D. Mir2@08). It is the plaintifs burden to establish that

jurisdiction exists._Osborn Wnited States, 91B.2d 724, 730 (8th Cif.990). In resolving

a 12(b)(1) motion, the Court mot limited to a consideration tife face of the complaint,

but may also consider evidersm@mitted by the partiet.and v. Dollar, 330 U.S. 731, 735

n.4 (1947); Satz v.IT Fin. Corp., 619 F.2d@38, 742 (8th Cir. 1980).
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The Declaratory Judgment Aconfers on federal courtise power to “declare the
rights and other tgal relations of any interested pasteking such dechaion, whether or
not further relief ioor could be gught.” 28 U.S.C. § 2201 (a)-ederal courts, however,

only have jurisdiction to heactual cases and controversi€sty. of Mille Lacs v.

Benjamin, 361 F.3d 460, 463 (8. 2004) (citing U.SConst. art. 1118 2, cl. 1). The

Supreme Court in Medimmunieic. v. Genentech, Inc., daessed the standard for

evaluating whether a dechtory judgment claim states a caseontroversy.549 U.S. 118,
127 (2007). The dispute must‘faefinite and concrete, tobing the legatelations of

parties having adversegia interests; and that it beat@nd substantiand admi[t] of

specific relief through a deese of conclusive character,distinguished from an opinion
advising what the law auld be upon a hypothetical statefadts.” 1d. (quotation omitted
and alteration in origal). In short, “thequestion . . . is whetherdHacts alleged, under all
the circumstances, show that there is a substantial controversy, between parties having
adverse legal interests, offfitient immediacy and realitio warrant the issuance of a

declaratory judgment.”_ldgluoting Md. Cas. Co. v. Pa€oal & Oil Co., 312 U.S. 270,

273 (1941)). Federal caarhave “regularly teen original jurisdition over declaratory
judgment suits in which, if #ndeclaratory judgmenlefendant brought@oercive action to

enforce its rights, that suitomld necessarily present a fedegaéstion.” _Franchise Tax Bd.

v. Const. Laborers Vacatidirust, 463 U.S1, 19 (1983).

J&M'’s primaryarguments that HHT’'s Complainamounts to a race to the
courthouse and impermissibledon shopping. (J&MDismissal Mem. at p. 7.) J&M also

argues that HHT’'s Complaimiises mostly factual—ntegal—issueshat are not
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appropriate for the Couto decide in a deafatory judgmenéaction. (Id.) HHT responds
that because J&M filed lawsuit in the Northern District of West Virginia “[b]oth sides
clearly agree—and their aasfiling complaints demonsite—that there is a real,
immediate, and justiciablfispute concerning the pasieonduct leading up to and
resulting in J&M’s terminatioms a [HHT] distributor.” (HHTDismissal Oppl Mem. at p.
6.)

The Court agrees. Subject matter jurigsdicexists over the aims asserted by HHT
under the Declaratory JudgmenttAd he facts alleged IHHT's Complaint demonstrate
that there a substantial arehl controvesy between J&M and HHregarding whether
HHT had the ability to termate its business relationshvifth J&M. HHT has also
demonstrated a “sufficient immcy and reality to warrantehissuance of a declaratory
judgment” as J&M sent HHT tke letters alleging that HHviolated the Sherman and
Robinson-Patman Acts. Mareer, on May 22, 2012, J&M fitka Complaint against HHT
in the Northern District of Wedltirginia alleging violations of those Acts as well as breach
of contract, tortious iterference with businesslations, and civil coqsracy. In sum, the
Court finds that there is a &vcase or cortrversy between the padi¢hat is capable of
adjudication by the Court based on the totatitell of the circumstances. Therefore,
J&M'’s motion to dismiss for lack olubject matter jurisdtion is denied.

B. Discretion to Dismiss HHT’sDeclaratory Judgment Claims

J&M next argues that theoQ@rt, in its discretion,l®uld dismiss HHT’'s Complaint

even if the Courlinds that subject mattgurisdiction exists. (J&M'’s Dismissal Mem. at

pp. 10-11.) District cots possess discretion in decidingettrer and when to hear claims
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under the Declaratory JudgmenttAeven when the suotherwise satisis subject matter

jurisdictional prerequisites.Wilton v. Seven Falls Co., 515.S. 277, 282 (1995)“District

courts are not oblaged to assue jurisdiction of delaratory judgment dions and may stay

or dismiss such claims in theliscretion.” Rexam, Inc. v. Uked Steelworkers of Am., No.

03-2998, 2003 WL 22477858, at *2.(Minn. Oct. 302003) (citatioromitted). In
exercising this discretion, strict courts weigh whetihé¢he action was brought as a
wrongful preemptive strike @s an attempt &rum shopping._Seid. (citing_Verizon

Commc’s, Inc. v. Inverizon Int'l, Inc., 295.3d 870, 874-75 (8th Ci2002);_ BASF Corp.

v. Symington, 50 F.3d 55558 (8th Cir. 1995).

No evidencan the record suggedtsat HHT brought a wrongf preemptive strike
or engaged in forum shoppinglHT did not deceive J&M intbelieving that it would not
initiate litigation if the pares were unable to reach agreement garding their
commercial relationship. Mooger, the fact that J&M did ndited its Complaint in West
Virginia for over two nonths after HHT filed this actiotlemonstrates that HHT was not
racing to the courthouse an attempt to filsuit before J&M couldlo the same. Minnesota
is the location of HHT's principglace of busings and thus a naturakéon for it to file its
lawsuit against J&M.A prior but expired written Btribution Agreement between the
parties stated that “any disputifact or law or ay claim in anyway Hating to or arising
out of [the contract]ould be heard in federal or staturts located itennepin County,
Minnesota. (Wittrock Decl., EX 8§ 8.2.) While thimgreement is expired, it demonstrates
that the parties had contemplatohnesota as a proper forumpgceside over its disputes.

In addition, when faced with two identiGections pending in different jurisdictions,
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courts must consider sevkaaditional factors in deterimng whether to dismiss a
Declaratory Judgmetraiction in its discretionncluding: (1) whether #re is a parallel state
proceeding; (2) whaer the action raises quiests of federal law; and (3) when the parties
filed the actions. Rexa, 2003 WL 22477858, at *2, *4. Cdshave greater discretion to
stay or dismiss declaratonyggment claims when thereagarallel state proceeding or
when there are no federal quess raised. ld. (citing Wbon, 515 U.S. at 282, 290;

Brillhart v. Excess Ins. Cp316 U.S. 491, 49495 (1992); hémn, 295 F.3d at 873-75).

Here, J&M’s parallel federaiction alleges claims based the Sherman and Robinson-
Patman Acts. Becaubeth lawsuits are in teral courts and raidederal questions, the
Court has less discretion to dismiss HslWlinnesota lawsti Rexam, 2003 WL
22477858, at *4. Therefore, thesetbrs weigh against dismissal.

The Court next considers etier the West Virginia arldinnesota lawsuits involve
the same parties and léggsues. If the parties litigatke same questions in two federal
jurisdictions, dismissal of one action mayieranted for reasons pidicial economy and
practicality. Reexam, 2003 W22477858, at *4. Botthe suitinitiated by HHT and the
one filed by J&M address J&M allegations that HHT violated federal law and improperly
harmed J&M's business by teimating its commercial relatiship. The fact that J&M's
suit in West Virginia includean additional party—a Penrggnia-based distributor of
HHT—does not alter the factahboth cases involve the sategal and factual issues.
Therefore, this factor does neeigh in favorof dismissal.

The last factor considersethiming of the fing of the two actions. Because the

parties filed nearly identical sas in different federal courthe Court must analyze this

8



factor under the first-filed rule. It is well established that in cases of “concurrent
jurisdiction, the first court invhich jurisdiction attaches bapriority to consider the

case.”_Orthmann v. Apple River Campgroulmt,., 765 F.2d 11921 (8th Cir.1985).

This principle is known as theifét-filed rule.” See id. Thérst-filed rule is not “rigid,
mechanical, or inflexible” and the court appliewiserve the interests pfstice. _Id. It
exists “[tJo conserve judial resources and avoidrdticting rulings” and absent
compelling circumstances, “the first-filed rudeves priority, forpurposes of choosing
among possible venues when patditgation has been institutein separate courts, to

the party who first establishes jurisdictiorNw. Airlines, Inc. v. Am. Airlines, Inc., 989

F.2d 1002, 1006 (8th Cir983). Duplicative litigation in the federal courts should be
avoided to prevent the unnecessary expenddiisearce judicial resources. See Colo.

River Water Conservation Dist. v. Unit&tates, 424 U.S. 800, 817 (1976).

“The prevailing standard that in the absence obmpelling circumstances, the
first-filed rule should appl” Nw. Airlines, 989 F.2d at 1005 (citation and internal
guotation marks omitted). The Eighthr€liit has noted “red flags,” however,
circumstances that may justify a court’s refusahpply the first-filed rule. They include:
(1) a race to the courthouse tine first-filed party to pgempt a suit by the second-filed
party when they were on no# that the second-filed party was going to imminently file
suit; and (2) the fact that the first-filed pastsuit was for declaratory judgment. See,

e.q., Anheuser-Busch, Inc. v. SupremelI@brp., 167 F.3d 417419 (8th Cir. 1999);

Nw. Airlines, 989 F.2d at 1007; Clerqgy Fihl.C v. Clergy Fin. Servs., Inc., 598 F.

Supp. 2d 989, 994 (D. Minn0R9). Even if both “red flagsdre present, however, “[iln
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the absence of bad faith, the mere presehted flags’ does nionecessarily warrant

setting aside the first-to-file lel” Riedell Shoes, Inc. \Adidas AG, No. 11-251, 2011

WL 1868180, at *5 (D. MinnMay 16, 2011). Indications of bad faith may include a
plaintiff: (1) filing a suit in an unnaturdorum; (2) lulling the opposing party into
thinking he would not file éawsuit; or (3) “secretly filng] the first-filed declaratory
judgment action and keep[ing] the lawsuitist as a negotiatingol and method to
preempt the defendant’s choice of forumenht later files suit.”_Id. at *5.

The Court finds that thesre no compelling circumstarsct® deviate from the first-
filed rule here. HHT did not 8l to the courthouse to filesitawsuit wherit was on notice
that J&M was imminently going to file suiti&M waited over two mnths after suit was
filed in Minnesota before itled its Complaint in tb Northern District of West Virginia.
HHT has outlined several reasamsy declaratory relieis necessary in ihcase, namely to
determine whether they lawfully terminatiéir business relationship with J&M and
whether they violated federal laws in thd@alings with J&M.Moreover, tlere is no
evidence in the record that HHitted in bad faith. As discussed above, Minnesota is the
location of HHT’s principal placef business andhtis a natural forum for it to file its
lawsuit against J&M. There is also rezord evidence th&tHT deceived J&M into
believing that it would not initia litigation if theparties were unable teach an agreement
without court intervention.

Accordingly, the Court chooseot to exercisestdiscretion to disms this action.
HHT neither initiated this ligation as an improper preemgistrike nor engaged in forum

shopping. Additionally, there %0 parallel state proceediagd the case raises federal
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questions. Finally, HHT file its action firstand there are no comling circumstances
present that warrant an exdeptto the first-filed rule.Therefore, the Court, in its
discretion, will retain jusdiction over HHT's action.
C. Motion to Dismiss forFailure to State a Claim

J&M next argues that the Court should dismiss HHT’s Complaint under Federal
Rule of Civil Procedure 12(b)(6) because ilsféo state a claim upon which relief can be
granted. (J&M’s Dismissal Mem. at pp. 8—%&deral Rule of Civil Procedure 8 requires
that a complaint present “a short and plstatement of the claim showing that the
pleader is entitled to relief.” To meet tlsgndard, and survive a motion to dismiss
under Rule 12(b)(6), “a complaint must contsirfficient factual matter, accepted as true,

to ‘state a claim to relief that is plausibleitsmface.” Ashcroft v. Igbal, 556 U.S. 662,

678 (2009) (quoting Bell Atl. Corp. v. TwomblIg50 U.S. 544, 570 ®7)). Although a

complaint is not required to contain detailedttel allegations, “[a] pleading that offers
‘labels and conclusions’ or ‘a formulaic r&tion of the elements of a cause of action
will not do.” Igbal, 556 U.S. at 67&j(oting Twombly, 550 U.S. at 555). The
plausibility standard requires a plaintiff toost at the pleading age that success on the

merits is more than a “shepossibility.” Braden v. WaMart Stores, Inc., 588 F.3d 585,

594 (2009) (citation omitted)lt is not, however, a “prollity requirement.”_Id.
(citation omitted). Thus, “a well-pleaded coiaipt may proceed even if it strikes a
savvy judge that actual proof of the factenmprobable, and ‘tha recovery is very

remote and unlikely.”_Twombly550 U.S. at 55€citation omitted).
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“A claim has facial plausibility whethe plaintiff pleads factual content that
allows the court to draw the reasonablerafee that the defendant is liable for the
misconduct alleged.” Igbal, 556 U.S. at §€Bing Twombly, 550 U.Sat 556). Several
principles guide courts in detaining whether a complaint meehis standard. First, the
court must take the plaintiff's factudleagations as truera grant all reasonable

inferences in favor of the plaintiff. _CrooksLynch, 557 F.3d 84@48 (8th Cir. 2009).

This tenet does not apply, however, to legal conclusions or “formulaic recitation of the
elements of a cause of action;” such alleaimay properly be set aside. Igbal, 556
U.S. at 678 (quoting Twombly, 550 U.S. a6%5 In addition, some factual allegations
may be so indeterminate that they requirettfar factual enhancement” in order to state
a claim. _1d. (quoting Twombly, 550 U.S.%%7.) Finally, the complaint “should be read
as a whole, not parsed piece by piece to determhether each allegation, in isolation, is
plausible.” Braden588 F.3d at 594.

To state a claim under the federal Declaratory Judgment Act, a plaintiff must
allege facts showing “a substantial contrsye between parties having adverse legal
interests, of sufficient imntkacy and reality to warrarie issuance of declaratory

judgment.” Lake Carriers’ Ass’n v. MaaMan, 406 U.S. 49806 (1972) (citation

omitted). “The essential distinction betweg declaratory judgméaction and an action

seeking other relief is that the former no actual wrongeed have been committed or

loss have occurred in order to sustainabgon.” Benjamin, 361 F.3d at 463.
Evaluation of a complainfpon a motion to dismiss is @ntext-specific task that

requires the reviewing court to draw onjtdicial experience and common sense.”
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Igbal, 556 U.S. at 679. A court may coreithe complaint, madts of public record,
orders, materials embraced by tomplaint, and exhibitgtached to theomplaint in

deciding a motion to dismiss under Rule )g&h Porous Media Corp. v. Pall Corp., 186

F.3d 1077, 10798th Cir. 1999).

J&M argues that HHT’'s Complaint “ongtleges that HHT anticipates that J & M
has claims against it and that it may be doed & M at some point in the future for
those claims.” (J&M’s Dismissal Mem. pp. 9-10.) J&M also argues that “HHT has
failed to demonstrate any immediate threatddegal rights, othrethan the possibility
that J & M might sue it for a set of largaindefined claims.” (Id. at p. 9.)

As discussed above, whenMéiled its Complaint in thélorthern District of West
Virginia, its claims againgiHT were no longer “aitipated” or “lagely undefined.”
Indeed, J&M’s Complaint demoinates that the parties haae actual dispute. The
Complaints in both jurisdictions dispute wheth#HT acted lawfully dung the term of the
parties’ relationshipnd whether HHT lawfully terminetl the relationship between the
parties.

The Court agrees with the Defendant, hosvethat the Complainn this case fails
to adequately identify the clainasid defenses at issue. T®emplaint does natet forth the
specific elements of the caus#saction or defenses upon whiit requests adjudication.
For example, the Complaint does not disddildS’s defenses to J8's allegations that
HHT violated the Sherman afbbinson-Patman Acts durig business tationship.
Additionally, the Complaint citeto, but does not attacheghibits, the letters from J&M

upon which it bases this ded#ory judgment action.
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At the hearing on Defendan®dotion to Dismiss, Plaintiff requested that, if the
Court determined that the Complaint did nat@uhtely plead a caustaction or describe
the issues to be resolved by @eurt, that the Court allow ib amend its Complaint to cure
any deficiencies. Leave @mend a complaint should gven freely “when justice so
requires.” Fed. R. Civ. R5(a). “Where a morearefully drafted cmplaint might state a
claim upon which relief could kgranted, the district coustould allow the plaintiff to

amend the complaint rather thdismiss it.” Wéch v. Laney, 57 Bd 1004, 1009 (11th Cir.

1995) (citation omitted)Since the deficiencies in HHTGomplaint carbe remedied by
including a more detailed degation of the elements for its uses of actionral its defenses
to J&M's allegations as wedls attaching the Ietts upon which it relieas exhibits, the
Court grants HHT’s request tddian amended complaint.
D. Transferring Venue to the Northern District of West Virginia

In the alternative, J&M moweto transfer venue to tiNorthern District of West
Virginia pursuant t@8 U.S.C. § 1404(a). (Doc. No. 14.) Section 1404(a) states, “[flor the
convenience of parties and wesses, in the interest ofjice, a district court may
transfer any civil action to any other dist or division whee it might have been
brought.” The party seeking a transfer ordigebears the burdeaf establishing that a

transfer is warranted. Terra Int’l, Ine. Miss. Chem. Corp., 119 F.3d 688, 695 (8th

Cir.1997). Initially, the moving party must show that the trares# district is one where
venue would be proper. S28 U.S.C. § 1391 (stating tha action can be brought in
any district where a “substantial part of thaents or omissions giving rise to the claim

occurred”).
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Although the Eighth Circulhas declined to offer diexhaustive list of specific
factors to consider” in making the transfiercision, factors commonly evaluated include
the convenience of thgarties, the convenience of twénesses, and the interests of
justice. Terra Int’l, 119 F.3d at 691. Ctaurecognize a presumption favoring the forum
chosen by a plaintiff, when ¢hplaintiff resides in the sanugstrict as the lawsuit was

filed. Travel Tags, Inc. v. PerformanBeinting Corp., 636 FSupp. 2d 833, 836 (D.

Minn. 2007). Moreover, a motion to transéer action to another district should be
denied unless the balance of factors strpfeyfors the moving party. See Graff v.

Qwest Commc’ns Corp., 33 F. Supp.Prl7, 1121 (DMinn.1999).

J&M argues that venue is proper in the Mern District of West Virginia because
a substantial part of the events giving risédalaims occurred in that judicial district.
(J&M’s Mem. in Supp. oMot. to Transfer Venue, o No. 16 (“J&M’s Transfer
Mem.”), at p. 9.) J&M also aeims that the Northern Distriof West Virginia is a more
convenient forum. _(Id. aip. 8-14.) J&M asserts that West Virginia will be more
convenient for non-party wigsses, such as employees of its Pennsylvania competitor
who it has alleged received preferential treatméid. at pp. 8-9.) J&M further claims
that “[p]otentially critical sources of proof are. physically located in West Virginia and
the adjoining State of Rasylvania.” (Id. at p9.) J&M also claimshat it “[has] limited
financial means to litigate thease in Minnesota” as compearto HHT tlat “has the
means to litigate this caseamy venue.” (Id. at p. 12.) Finally, J&M asserts that West
Virginia law will apply to certain claims in ihaction and the Northern District of West

Virginia is more familiawith the application of tt law. (Id. at p. 13.)
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HHT responds that it is headquartened/innesota and hence Minnesota is a
more convenient fom for its employees. (HHT’s Menn Opp’n to J&M’s Mot. to
Transfer Venue. Doc. No. 22, (“‘HHT’s Trsfier Opp’'n”), at p. 11.) Moreover, HHT
specifically identifies two third-party withesseho are located in Minnesota who will be
necessary witnesses at triéld. at pp. 13-15.) HHT alddentifies three witnesses who
do not live in Minnesota but for whom Minraa would be a more convenient forum.
(Id.) Furthermore, HHT submits an affidaby its distributor, named in the West
Virginia Action, in which the distributor corsts to the jurisdiction of this Court and
agrees to be named a party in this actighff. of Mike Buckiso, Doc. No. 29, { 3.)

HHT further claims that J&M’s generaéid assertions regarding its potential
witnesses, without identifyinthem or providing their expected testimony, is insufficient
to carry its burden on a motion to transfenue. (Id. at pp. 16—-17.) HHT relies on

Residential Funding Corp. v. Anvil Fumdj Corp., where thdefendant moved to

transfer venue to California, arguing ttia¢y expected testimony from “several current
or former [e]mployees of [it] with specificnowledge of the relainship and course of
dealing with [plaintiff]” who resided in Calirnia. No. 04-30432005 WL 1323940, at

*7 (D. Minn. June 3, 2005). Defendant indi¥ential Funding also claimed that “it may

be necessary for various third parties” invalwe the action, who were also California

2 J&M argues that the Court should ronsider Mike Buckiso’s affidavit because

the Court lacks subject matterigdiction over this action arthe complaint fails to state
a claim upon which relief can be granted. (J&Metter Br., Doc. No. 32, at p. 1) As
discussed above, the Court detmes that it has jurisdictioover this action and that the
complaint states a valid claim under the Declaratory Judgment Act and therefore will
consider Mr. Buckiso’s affidavinh the context of this motion.
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residents, to testify. Id. This Courtrded the motion to transfer venue because the
sparse descriptions of thetmrpated witnesses did “notqvide sufficient information to
allow the Court to weigh its materialignd importance.”_ld. at *8.

As in Residential Funding, the Court detnes that J&M has failed to carry its

burden to demonstrate that the Court showaldsfer venue to West Virginia. J&M failed

to specifically identy witnesses, particularly thirgarty witnesses, who would be
inconvenienced by havirthis case proceed in Minnesotsloreover, even if J&M could
show that venue would be proper in the Northern District of West Virginia, J&M has not
satisfied its burden of shamg that the balance of the § 1404(a) factors favors
transferring the case. Each of J&M'’s § 14)4rguments in favor of transferring venue
to the Northern District of West Virginia ply with equal force ttHHT. For example,

J&M argues that the Northern District \bfest Virginia is a more convenient venue
because all of its withnessesdaevidence are located there. It is more convenient for
HHT to try its case in Minn@ga, however, because all of its withesses and evidence are
located here. Indeed, “Defemdfis] motion to transfer thisase would merely shift the

inconvenience to Plaintiff.” ComputerUser.coimc. v. Tech. Publ’'ns, LLC, No. Civ.

02-832, 2002 WL 1634119, at {®. Minn. July20, 2002).

For all of these reasons, the Court finds that J&M has not carried its heavy burden
of showing that the balae of § 1404(a) factors favors transferring this case.

V. ORDER

Based on the foregoing, andth# files, records, and proceedings herdins

HEREBY ORDERED THAT:
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1. J&M’s Motion to Dismisdor lack of subject mattgurisdiction (Doc. No. 8)
isDENIED;

2. J&M'’s Motion that the Gurt dismiss the Complaint its discretion under the
Declaratory Judgmeriict (Doc. No. 8) iDENIED;

3. J&M'’s Motion to Dismis for failure to state elaim (Doc. No. 8) is
DENIED and the CouttRANTS HHT’s oral motion to amend its
Complaint within thirty (30)3ays of this Order; and

4. J&M'’s alternative Motion to Transfer Yiee to the Northern District of West

Virginia (Doc. No. 14) iDENIED.

Dated: November 30, 2012 s/Susan Richard Nelson
SUSANRICHARD NELSON
United States District Judge
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