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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Brock Gaudreaul]t

Plaintiff,
No. 12ev-1177 (JNE/JSM
V. MEMORANDUM
AND ORDER
Elite Line ServicesLLC, a subsidiary of
G&T Conveyor Company, Inc., a Florida
company,

Defendant

This is a personal injury case brought under Minnesota negligence law pursuant to the
Court’s diversity jurisdiction. The matternew before the Court on the Defendamaubert
Motion and Motion for Summary Judgment. ECF No. 36.

For the reasons discussed below, the maosaenied

Backaround

The facts that follow are undisputed. PlainBfbck Gaudreaults aformerequipment
service employee of Delta Airines On May 23, 2010, Gaudreault was working on the tarmac
at Minneapolis-St. Paul International Airpas an airplane was being directedh gate While
Gaudreault was preparing to block filane’stires a ground power unit (“‘GPU”) cord that was
hanging from the jetway above him came loose and fell onto him, resulting in heagc&nd n
injuries

The GPU is a piece giround equipmerthatprovides power ta planewhile it is parked
with its engines off The GPU connects to the plane with a very large power cord that can weigh

in excess ofl50 pounds. When not in use, the coad bestrungfrom the side of the jetwalyy
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ahanger assemblgonsisting of saddle clamps, carabiners, and u-bolts. The cord can be hoisted
up and down fronthis positionby the ground crew as needed.

Soon after Gaudreault was injuredDeltaemployeeremovedand photographed one of
thesaddle clamp, carabiner, and u-lagsembliesrom the GPU cord that had fallen from the
jetway. The photographs show that the u-ba@lsdeformed, with onef its stens bentaway
from the saddle clamip which it had been affixed. This damaged u-bddt$iace disappeared

Since the accident, Gaudreault has been receivargers’ compensation benefits from
Delta. In 2012, Gaudreault brought this action against DeferigligetLine Service§“ELS”).
ELSis a company thagirovides operation and maintenance/®es to airports and airlinesAt
the time ofaccident ELS had a contract tmspect andnaintainDelta’s ground equipment at
MSP Airport, including the jetway under which Gaudreault was injut@dudreault’'s amended
complaintasserts a single countmégligenceagainst ELSalleging that its “negligence and
carelessness were a direct and proximate causespfrjjury by failing to properly inspect,
maintain and repair the GPU, the u-bolt and the cables in violation of airline regufations

ELS subsequentljiled a thirdparty complaint against Delta, alleging that its negligence
had cause@Gaudreault’s injury and asserting a right of contribution. ELS also allegeD¢ha
was liablefor spoliation of evidencdecaus¢he ubolt wentmissing while in its possession
Delta moved to disms ELS’s thirdparty complaint; the Court dismissed the spoliation claim,
but denied the motioas it pertained t&LS’s contribution claim.Shortly theredér, Delta and
ELS filed a stipulation in which Delta waidéts right of subrogatioandELS dismissedts
contribution claim with prejudice.

Discovery has since been completed, and ELS has filed the motion that is currently

before the Court.



Discussion
ELS's motion has three componengadaubert motion seeking the exclusion of
Gaudreault’sexpert amotion for summary judgmerdnd, in the alternative, motion for partial
summary judgment

These threenotionsare addresseid turnbelow.

l. Daubert.
ELSfirst moves to exclud&audreault’diability expert,Matthew Lykins. Federal Rule
of Evidence 702 governs the testimony of expert witnesses. Under that rule,

[a] witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help
the trier of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on suféat facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of
the case.
The rule thus charges the trial court with performing a “gatekeepingtidtmnevhereby it must
“first . . . determin[e] whether the witness is qualified to offer expeilittesty” and therensure
that that testimonyi§ not only relevant, but reliable Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 589 (1993)ee also Kumho Tire Co. v. Carmichael, 526
U.S. 137, 142 (1999) (applyirigaubert gatekeeping principles to expert testimamynon-
scientific “technical” or “other specialized” mats Lauzon v. Senco Products, Inc., 270 F.3d
681, 686 (8th Cir. 2001).

As with any evidence, the proponent of the proffered expert testithasyhe burden of

establishing that the pertinent admissibility requirements aréyrepreponderance of the



evidence Fed. R. Evid. 702 advisory committee’s notes to 2000 amendmssgfaubert,
509 U.S. at 592 n.10With that saida court must be vigilant not to exclude an expert where the
opponent’s challenge to the proffered testimony “goes to the weight that thegorgsithe
testimony rather than to its admissibilityMiles v. General Motors Corp., 262 F.3d 720, 724
(8th Cir. 2001).See also Lauzon, 270 F.3d at 686 (noting that Rule 702 “reflects an attempt to
liberalize the rules governing the adsion of expert testimony” and “clearly is [a rule] of
admissibility rather than exclusion”) (internal quotations omittddje gatekeepeneed not be
“overly pessimistic about the capabilities of the jury and of the advergstgns generally.
Vigorous cross examination, presentation of contrary evidence, and carefultiostancthe
burden of proof are the traditional and appropriate means of attacking shaky buttdemiss
evidence.” Daubert, 509 U.S. at 596.

Pursuant to these considerations, as@xplainedelow, the Court concludes tHatS’s
challenges to Lykins’ proffered testimony, while certaiidlgider for adversary testing at tridio

not warrant his wholesale exclusion under Rule 702.

A. Qualifications.

First, Lykins must bedualified asan expert by knowledge, skill, experience, training, or
educatiofi in the subject matt about which he seeks to testify. Fed. R. Evid. Aadngren v.
Massey-Ferguson, Inc., 516 F.2d 856, 857-58 (8th Cir. 1915The broad and generally stated
test fordetermining the qualifications of a given witness to testify as an expeneither his
knowledge of the subject matter is such that his opinion will most likely assisietheftiact in

arriving at the truth).



The parties disgree houtwhetherLykins' education and experience qualify him as an
expert in thesubject matter dfiis proposed testimony. In his report, Lykatdressewhether
“the actions/inactions of [ELS] caused or contributed of [sic] Gaudreanjity.” Lykins
concludeghatthey did, specifically opininthatELS “fail[ed] to adequately inspect and
recommend appropriate maintenance/inspection intervals on the incident Jjettvah would
have “remediated the hazardous condition” posed by “the incident GPU cablke asskily.”

ELS argues that Lyking not qualified to offer thispinion because his education and
experience lie in airframe (airplanemd powerplant (airplarengines) maintenanceather than
in the maintenance @irport ground equipmelike jetways ad hanger assemblies for GPU
cords. Gaudreault counters that the subjeatter of Lykins’ testimony is thespection and
maintenance of safetyritical components ofmechanical systemssed in the aviation industry,
about which his knowledge, education, training, and experience qualify him to opine.

Gaudreault has the better of this argument. Lykins has an A.A. and a B.A. in Aviation
Maintenance Technology, numerousA-&ertifications and nearly two decad of experience
performing andeaching aviation maintenanc€&LS is correct that Lykinkas ngparticular
experience maintaining jetwags hanger assemblies for GPU cordBut that,while a topicfor
crossexaminationis not disqualifyingn these circumstance3his is not a case about the
design, engineering, or operation of a jetway, ardthémger assembly consisting of a
carabiner attached to abwlt attached to a saddle clamp attached@®b& cord- does not
appear to be a piece of high technologykins’ proffered testimony fagses orprinciples of
preventive maintenancegcludingtheidentification of safetycritical components in a piece of
mechanical equipmenthe recognition of potential hazards posed by those components falling

into disrepair, and the development amgphiementatin of inspection protocols to identify and



eliminate those risksknowledge of these principles and the skills to apply them to the
mechanical systenommonly used in the aviation industry, including the GPU cord hanger
assembly, arevell within the scope of Lykinséxpertise.

Rule 702 requires onlyat an expert’s “experience . . . bear a€ledationship to [his]
opinion”; it does not require aartightfit. Schmidt v. City of Bella Villa, 557 F.3d 564, 571 (8th
Cir. 2009). See also Sagl v. Delta Air Lines, Inc., 117 F.3d 76, 81-82 (2nd Cir. 1997)n
determining whether an expert is sufficiently knowledgeable to be admittestitp, tene of the
factors that the district court ought to consider is whether other expeits/kgige more
specifically qualified and who are nonetheless not in the employ of the compawiose
practices are being challenged.. [W]here . . . weltrained people with somewhat more general
gualifications are available, it is error to exclude tligmThe Court therefore concludes that

Lykins qualifies as an expert in the subject matter about which he proposd#yto tes

B. Relevance.

Second, even if Lykins is qualified as a subject matter expert, hie@etestimony
mustalsobe relevant.“Rule 702requires that the evidence or testimoagsist the trier of fact
to understand the evidenceto determine a fact in issueThis condition goes primarily to
relevance. Expert testimony which does not relate to any issue in the caselievaoit ad,
ergo, non-helpful.”Daubert, 509 U.S. at 591 (internal quotation omitted).

The Courtreadilyconcludes that Lykingdroffered testimony meetsdtstandaraf
relevancy Lykins’ testimony will assist the jury in understanding tbkes and responsibilities
of inspection and maintenance providers in the aviation industry, and his opinion that ELS’s

performance fell short with respect to the equipment involved in the accident tinadinj



Gaudreaults directly relevant to the breach and causation elements oktfigence claim

(which are discussed in Section Il below).

C. Rediability.

The third and final requirement of Rule 7i82hatLykins’ testimonybe reliable. The
focus of agatekeeping inquiry into the reliability of expert testimony “must be solely on
principles and methodology, not on the conclusions that they generatat’594-95.

ELS argueshat Lykins’ profferedtestimony is unreliabléor threereasonshis opinions
aregrounded in assumptions rattiact, he does not utilize objective standards and methods; and
he does not explain thghysical force that deformed thebolt, resulting in the GPU cord falling
from the hanger assembly onto Gaudreault below.

It is true that an expert’s testimony should be excluded where his opinion is inabjequate
grouncedin facts, principles, and valid methods. The Eighth CirchidnnelingGeneral
Electric Co. v. Joiner, 522 U.S. 136 (1997has put it bluntly: Speculativegestimony should not
be admitted. . . . In deciding exclude expert testimon'ya court may conclude that there is
simply too great an analytical gap between tha dad the opinion proffered.’Junk v.

Terminix Intern. Co., 628 F.3d 439, 448 (8th Cir. 201(@)ternal citation omitted).

But that is not the case hereykins’ opinions arebased in the principles and methods
thathe knows from his experience to guide inspection and maintenance providers in tha aviati
industry, includingstandard practices faonductinghazard analysesommunicating and acting
on their results, and documenting the repair of safetical componentsSee U.S. v. Holmes,

--- F.3d----, Nos. 13-1660, 13-1661, 2014 WL 1876127, at *4 (8th Cir. May 12, 20E4péft

testimony must rest on reliable principles and methods, buteleant reliability concerns may



focus upon prsonal knowledge or experiencather than scientific foundations.”) (quoting

Kumho Tire, 526 U.S. at 150). Furthermore, Lykins applies those principles and methods to the
factsandcircumstances surrounding Gaudreault’s accidanth as the function to which the u-

bolt was put in the hoist, the frequency with which ELS haeptace otherbolts that were put

to the same or similarse, the lack of documentation of those repairstlama@bsence of a

hazard analysis or communicatiavith Delta regarding the failing-bolts.

In this respect, Lykins’ refusal to stake out a position as to the nattive jpiiysical force
that caused thisgpticularu-bolt to deform is inconsequential. Lykins acknowledges the
competing accounts of how the u-bolt in question may have been damaged, and opiles that
was obligated by itspecificcontract with Delta and by itsverarchingesponsibilities aan
inspection and maintenance provider to have taken certain actions that would havegreent
accidentegardless of which of these scenarios actually occue®’s challenge to that
conclusionis appropriately pursued at trial.

Because Lykins’ opinions are adequatgigunded irfacts,principles,andmethods, his
proffered testimony meets the reliability standard embedded in RuleEI(&®s Daubert motion

is thereforedenied.

. Summary judgment.
ELS nextmoves for summary judgmeoh Gaudreault’'s negligence clairin
Minnesota, the elements of a negligence claim are “(1) the existence of a datg;,qR) breach
of that duty; (3) an injury was sustained; and (4) breach of the duty was the peogausé of
the injury.” Doe 169 v. Brandon, --- N.W.2d----, 2014 WL 1385341, at *3 (Minn. 2014)

(quotingLubbersv. Anderson, 539 N.W.2d 398, 401 (Minn. 1995)).



Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of laad.’'RFCiv. P.

56(a). To support an assertion that a fact either cannot be or is genuinely disputed, a party must
cite “to particular parts of materials in the record,” show “that the materialsdotadt establish

the absence or presence of a genuine dispute,” or show “that an adverse partgroduicet
admissible evidence to support faet.” Fed. R. Civ. P. 56(c)(1)(A]B). In addition, in

determining whether summary judgment is appropriate, a courtvieusthe record and any
inferences that may reasonably be drdrem it in the light most favorable to the nonmovant.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).

Here, ELS premises its summary judgment motion on the succes®atiidert motion,
arguing thathat it is entitled to summary judgment because “[w]ithout Mr. Lykins’s testimony,
the plaintiff has insufficiet proof of duty, breach, and (particularly) causatiowith the
Daubert motion having been denied, ELS’s summary judgment argument is left lacking.
Furthermoreas explained below;audreault has made a sufficient showing suchthigamotion

must be denied.

A. Duty.
The first element of a negligence claim is that the defendast owea duty of care.In
Minnesota,

the duty to exercise reasonable care arises from the probability or foresgeébili
injury to the plaintiff . . . In other words, when a person acts in some manner that
creates a foreseeable risk of injury to another, the actor is charged with an
affirmative duty to exercise reasonable care to prevent his conduct from harming
others.



Domagala v. Rolland, 805 N.W.2d 14, 26 (Minn. 2011) (citations omittedhe existence o
duty of care igor the court to decide in all but “close caseBlI” at 27.

When it comes tthe existence degalduty, this is not a close cas€To determine
whether an injury was foresable, [the court] look[s] to the defendant’'s conduct and ask[s]
whether it was objectively reasonable to expleetspecific dangeratising the plaintiff's injury.
Id. The Minnesota Supreme Court has been clear that “the test is not whether thenptaoese
and manner of the plaintiff's injury was foreseeable, but whether the pogsibdn accident
was clear to the person ofdinary prudence.’ld. See Mack v. Sryker Corp., --- F.3d----, No.
12-3130, 2014 WL 1876124, *3 (8th Cir. May 12, 2014) (citing and appyorgagala’s
articulation ofdutyand foreseeabilijy

It is evidentthata person of ordinary prudencewd expect thatailing to properly
inspect and maintain airport ground equipmeint particular the hanger assemblies thatihol
heavy GPU power cords in the air over the heads of the ground crew working lq@lesenrts a
danger and could result in physical injury to those who work with and in proximity to the
equipment. Thus, even if an injury to a member of the ground creMimgdrom a failing u
bolt was unprecedented, it was not unforeseeable.

Furthermore, Minnesota has adoptiee principle stated i8 324A of theRestatement
(Second) of Tort$1965)that

One who undertakes, gratuitously or for consideration, to reseefces to

another which he should recognize as necessary for the protection of a third

person or his things, is subject to liability to the third person for physical harm
resulting from his failure to exercise reasonable care to protect hisakidgyif
(a) his failure to exercise reasonable care increases the risk of such harm, or
(b) he has undertaken to perform a duty owed by the other to the third person,
or

(c) the harm is suffered because of reliance of the other or the third person
upon the undertaking.
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See, eg., Erickson v. CurtisInv. Co., 447 N.W.2d 165 (Minn. 1989)Valsh v. Pagra Air Taxi,
Inc., 282 N.W.2d 567, 570-71 (Minn. 1979). In this case, ELS, through its contract with Delta,
undertook for consideration the responsibility to inspect and enaiDelta’s ground equipment
at MSP Airport. Amelioration athe risks posed by damage to that equipmersing@cessary for
the protection of the Delta employees who worked with and around the equaomdenés
therefore encompassed by Delta’s overarchasgonsibilityto maintain a safe workplace for its
employees See Sringer v. Minnesota Vikings Football Club, LLC, 705 N.W.2d 746, 756 (Minn.
2005) ({T]he duty to provide employees with a safe workplace is a nondelegable duty held by
the employer.”) (citation omitted).

Thus, by undertaking to provigertaininspecion andmaintenanceervicedor Deltg
ELS owed a duty teperform those servicegith the degree of care thatreasonably prudent
professional inspection and maintenance provider in the aviation industry woust aseto
prevent injury to others as a result of [its] condu&@dmagala, 805 N.W.2d at 28rickson,
447 N.W.2d at 171. This dutydistinct fromand in addition tahat owed by Delta to its
employeesand is also separate frany liability in contract ELS may or may not have to Delta
See Restatement (Third) of TortsPhys. & Emot. Harm § 4Zmts. gh (2012) (The actor who
engages in an undertaking need not completely displace the person originally ovdatythe
Thus, a safetynspection service hired to supplement an eygil's efforts to provide a safe
workplace for its employees is subject to a duty under this Section. . . . The duty imyptisied b
Section is independent of any contractual obligatidrise duty of reasonable care imposed by
this Section . . exists rgardless of whether there is a contract, whether a claim for breach of

contract is available, or whether the plaintiff is a tipedty beneficiary of the contracthe

! Section 43 of the Restatement (Third) of TorBhysicaland Emotional Harm is the

successor to § 324A of the Restatement (Second) of Torts.

11



terms of a contract may be relevant to the existence and scope of an undertakimgy, oot

determine whether a duty exists.”).

B. Breach.

The second element of a negligence claim is that the defelmidaahed its duty to use
reasonable care. Minnesota law on breach “[d]raw[s] on the principle that the eanieexk
must adequately remedy the harm foreseeable from the defendant’s conduddomadala,
805 N.W.2d at 28. Therefore, while “the reasonable care standard itself does nosedrgriba
the defendant’s conduct, . . . the degree of care required to satisfy that standattbtge
based on the circumstances presented to the parteésih other words, [v]hat constitutes
reasonable care will. . vary with the surrounding circumstances and will involve a balancing of
the likelihood of harm, and the gravity of harm if it happens, against the burden of theipreca
which would be effective to avoid the hatnBilotta v. Kelley Co., 346 N.W.2d 616, 621
(Minn.1984)(quotingHolm v. Spoonco, 324 N.W.2d 207, 212 (Minn.1982)

Here, there is a clear dispute as to whether ELS acted with the requisde degare.
Though nodiscussedn this way by the parties, their dispute over braacist start wittthe
nature and scope of the services ELS undertook to prawideespect to thenspection and
maintenancef the GPU cord hanger assembliesough its contract with DeltaGaudreault
does not claim that the particulabolt at issuevas damaged prido the lastroutine inspection
of the hanger assemblsuch that ELS could have been negligent for failing to notice the damage
and replace the affected part. Nor does Gaudreault claim that anyone at Dekajeested that
ELS replace the-bolt at issue prior to the accident, but ELS failed to resporadheR

Gaudreaulfaults ELS— as does Lykins for failing totake additional steps beyond the routine,

12



periodic inspections tmlentify and remedy thbBazards posed by the use of u-bolts in thegban
assembliesas theyallegedly had to be repairedry frequently.But ELS wuld not be found to
have breached a duty to use reasonable calet@cting, diagnosing, and preventthgseu-bolt
failures unless it undertook to provitteat type of preventive servi¢er Deltg if it did not, that
responsibility woulchave remainedith Delta.

ELS doesemphasizéts positionthat it inspected the jetway under which Gaudreault was
injured in accordanceith its contract with Delta. Gaudreauibr hispart, disputeELS’s
assertion that it satisfactorily performed its contractual duties with respeethartiger
assemblies, pointing to several provisioh&xhibit A tothe contrac{entitled “Services to be
Performed”)thatrequired ELS tdperform preventative . . . maintenance,” “[p]rovide written
notification of any safety issues with recommendations for immediate ,fefpdeport
avoidable damage in writing,” ariftjJommunicate any issues or concerns to station
management.’But whetherby this language, EL&greedo proactively detect, analyze, and
remediate theauses of u-bolt failures—rather than simply to replaedready damagedoolts as
identified and called iby Deltaemployeesnd toperiodicallyinspect the hanger assemblies
a shedulesetby Delta—is a question of contract interpretatithrat theparties havehus far
addressednly peripherally.

With thevagueness anloroadnessfahe contractual languagethat ELSis to provide
“preventative maintenantandnotify Delta in writing of‘avoidable damage” and “any safety
issues”- the Court cannot say as a matter of law that ELS did not undertake to provide the sort
of proactiveinvestigatoryand remediatioservices thaare central t@saudreault’s theory of
ELS’s negligence See Denelsbeck v. Wells Fargo & Co., 666 N.W.2d 339, 346 (Minn. 2003)

(“The construction and effect of a contractis . . . a question of law unless the cisntract

13



ambiguous.”); 11 Richard A. Loréilliston on Contracts § 30:4 (4th ed. 2009)[A]n
ambiguous contract is an agreement which is obscure in its meaning, becausenitieinegs$ of
expression, as where the contract employs a critical term which is not defitieste are terms
missing, or because a double meaning is presets’yhese contract provisiose made
ambiguous by their indefinitenegbeir meaning is a matter farjury to decide.Cherne
Contracting Corp. v. Marathon Petroleum Co., LLC, 578 F.3d 735, 740 (8th Cir. 2009).
Furthermorewhile the contract triggeredor ELS aduty to use reasonable canghe
services it undertook to providewhateverajury may determine theature and scope of those
servicedo be — that contract does nisielf define the standard of reasonable careh that ES
would be entitled to summary judgment on proof Delta believedhatELS satisfied the
contract See Erickson, 447 N.W.2d at 16%denying summary judgment on breach element
where defendant fulfilled its contract with owner of parking ramp to praedarity services,
butfactual dispute remained as to whether security guard had exercised reasarakihen he
failed to stop assault of plaintiff in the ram@LS’slegalduty in providingtheinspection and
maintenance servicésundertookwas toprevent foreseeable hatmforeseeable plaintiffs,
which could be quite different from ELS’s contractual duty to De#ad becauseéELS utilized
specialized skills or knowledge rendering those services, “these skills or knowledge are
circumstances tbe taken into account in determining whether the actor has behaved as a
reasonably careful person.” Restatement (Third) of FoRRys. & Emot. Harm § 12 (2012).
Relevantagain, then, is the information in the record, discussed above in relation to
Lykins’ testimony regarding the function to which the u-bolt was put in the hoist, the frequency
with which ELS replaced otherholts that were put to the same or similar use, the lack of

documentation of those repairs, and the absence of a hazard asratgsirsmunication with

14



Delta regarding the failing-bolts. Construed in the light most favorable to Gaudrethele
facts and circumstancesuldreasonablygupport the conclusion that ELS was obligated to — but
did not —take steps to determine th@sen or reasons why theboits failed withsuchregularity
and to aeliorate the dangehose failureposed to the ground crew.

The question of whether ELS breached its dotyct with reasonable cameusttherefore

be submitted to andedided by qury.

C. Proximate cause.
The final element of negligence put in issue by ELS’s motion is that the defesndant
breach of its duty to use reasonable cavst bethe proximate cause of the plaintgfinjury.
The Minnesota Supreme Court has explaineidiusatiorelementas follows:
Minnesota applies the substantial factor test for causaiite. negligent act is a
direct, or proximate, cause of harm if the act was a substantial factor in the harm's
occurrence. . . Factual, or bufor, causation is ingficient to establish liability in
Minnesota becausea ia philosophical sense, the causes of an accident go back to
the birth of the parte and the discovery of America.. . But-for causation,
however, is still necessary for substantial factor causdtemause if the harm
would have occurred even without the negligent act, the act could not have been a
substantial factor in bringing about the harm. The classic test for determining
factual cause is to compare what actually happened with a hypathstuation
identical to what actually happened but without the negligent act.
George V. Estate of Baker, 724 N.W.2d 1, 10-11 (Minn. 2006) (quotation aitdtions omitted).
Here, ELS again faults Gaudreault for failinga&e a strong position dhe particular
manner in whichthe ubolt that gave way in the accident was deformédthout that ELS
contends, Gaudreault cannot prove that ELS could idevtifiedand ameliorated the danger

posed through a hazard analysis or a more robust inspection prdg@nits part, ELS notes

that itsexpert, Dr. Jeffrey Pfaendtner, contends that the u-bolt was deformed byé&olvérl
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However,Gaudreaulhasidentified deposition testimony in which witnessésoffer an
accountof howthis particular tbolt was damaged as well as a different, albeit not necessarily
inconsistent, account of ho®&PU cadswere generallyrandled on the tarmac. First, Rob
Decker, a ground service equipment manager for Delta, concluded thatitient ocarred
because th&PU cord had become tangled on itself “like a garden hose” as it lay on the ground
during its most recent use, such that when it was hoistéalthp jetwaythe lack of slack in the
cord created sufficient tension to bend the u-bddecker also later suggested that the GPU cord
may have become wrapped or tangled around a bollard (concrete safety piltay)itdumost
recent use; whether Deckatendsthis as an alternative to the “garden hose” scenario, or simply
as a further expfaation of it, is unclear from his deposition testimony.) Decker, who was not
present when Gaudreault was injured but investigated the events afteestfied that he
based his conclusion in large part on his discussions with Tracy Larson, tmedti&ance
employee who repaired the damapathger assembly after the accideAtcording to Decker’s
deposition, Larson reported to him that he had seen in the aftermath of the a¢hatethiete
was a loop in the ground power cable that actually made it too short to be fully raisetieip to t
full height of the cable hoist.”

Secondspeaking to his experience generally with GPU cord hanger asserhbtss)
himself testifiedthat he had replaced 400-50®aoksin his careebesides the one involved in
Gaudreault’s accident. According to Larson, these other ugmttsrallybroke because of
“[a]buse mostly, getting caught on things, stretching them,” and he had skeco@RRbe left
on the ground and run over by vehicles on the tarmac. Ryan Ludwig, anotheraiit&nance
employee at the time of the accident, similarly testified that he had had tg&fhanmerous

saddle clamps” because “[e]ither they ran over it and it got bent or they waré Wrinally,

16



Scott Arms, a third ELS employe thetime, concurred that the GPU cords were often “left on
the ground . . . [a]nd the saddle clamp and the U-bolts are drug around, damaged, run over.”

This evidencerovidesa sufficientbasis, beyontimere speculation, conjecture, or
fantasy,”Putman v. Unity Health System, 348 F.3d 732, 734 (8th Cir. 2003) (quotation omitted),
for a jury to find thaELS oould have anticipated and taken action to prevent this particular u-
bolt from being damageduch that its failure to do so was a substantial factibveimccurrence
of theaccident There is no indication that the events that took pdacte tarmaanmediately
prior tothe accidentvere in any way unique or inconsistent with the regular use of the GPU cord
and hoist by the ground crew at MSP Airport.

In these circumstances, where Etdld be found to have undertaken by contract to
detect and prevent the causes of damage to Delta’s ground equipnwiteoh-necessarily
includehuman act®y the ground crew- it would be anomalous to conclude thats&8itled
to summary judgmentdzauseneor more ofthose human actaay have takeplace. See
Restatement (Third) of TortsPhys. & Emot. Harm § 34 cmt. d (2012) (“In some instances, the
risks posed by . . . a culpable (or, a fortiori, nonculpdinlean act may be precigehe risks
that render tortious an actor’s failure to adopt adequate precautions.”). Of, tomagstill be
shown thathe force that deformetthe ubolt could not have been reasonably foreseen by ELS,
such thatt constitutes a superseding cause that bretlleschain of causation between any breach
by ELS of its duty to use reasonable care and Gaudreault’s infi@gy.e.g., Canada v.

McCarthy, 567 N.W.2d 496, 507 (Minn. 1997) (discussaigments osuperseding cause). But

on this record, whether it does or not is a question for a jury, not the Court, to decide.
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[I1.  Partial summary judgment.

For its thirdand final motion, ELS requesas “order granting partial summary judgment
finding that, unless ELS is found to be more than 50% at fault, it cannot be held jointly and
severally liable for fault attributable to Delta Airlingssc].” ELS’s motionis, in essencey
request for clarificatiombout the intersection of Minnesdéav on joint and several liabilityith
the nofault workers’compensation scheme

The Federal Rukeof Civil Procedure provideo basis for granting partial summary
judgment on dypotheticalquestion of this sorsee Fed. R. Civ. P. 56(a) (providing for
summary judgment on “part of [a] claim orfelese” where there is no genuine dispute as to any
material fact)and so ELS’s motion musgitereforebe denied.Nevertheless, as Gaudreault has
not objected to ELS’s presentation of the question heaad-in fact the parties hatdly
briefed and argueitl — the Court sees no reasordeder addressingn issue that the parties have
indicatedwill be relevant to the resolution of the case.

At its core, he disagreemers abouthescope of a 2003 amendment to Minnesota’s
Comparéive Fault Act The relevant portion of that amendment is codified at Minn. Stat. §
604.02, subd. 1, which now reads as follows:

When two or more persons are severally liable, contributions to awards shall be in

proportion to the percentage of fault attributable to each, except that the following

persons are jointly and severally liable for the whole award:
(1) a person whose fault is greater than 50 percent. . ..
Gaudreault argues thide statutedoes not apply to his cases. According to Gaudreault, the
Minnesota courts have established that “joint and several liability conceptsapplicable to
Lambertson cases™ in other words, negligence cases broliyha plaintiffemployeeagainst a

third-party tortfeasowho requests that the jury also assess the fault of thepaxp-employer
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Gaudreault’s position is né¢nable.In Lambertson v. Cincinnati Welding Corp., the
Minnesota Supreme Court grappled with a “controversy result[ing] from cordhotsg the
policies underlying workers’ compensation, contribution/indemnity, and comgaragligence
and thefault concept of tort recovery 257 N.W.2d 679, 684 (Minn. 197.7)T'he significance of
Lambertson cannot be separated from its circumstances: the case was dacid&d,at a time
when Minnesota was a pure joint and several liability state and when the wokapgnsation
statute was silent on a thigarty tortfeasor’s right of contribution from the employsd. at 686
(quoting precursor of Minn. Stat. § 604.02, subd. 1, which skebedwithout qualification that
“[w]hen there are two or more persons who are jointly liable, contributions to asrati®ve in
proportion to the percentage of negligence attributable to each, provided, howevechhat e
shall remain jointly and severally liable for the whole award”).

In that environment, a special verdict finding the thpedtytortfeasorand the employer
to each bear a share of faidt theplaintiff's injury presented a conundrum for the courts:

If contribution or indemnity is allowed, the employer may be forced to pay his

employee through the conduit of the thpdrty tortfeasor an amount in excess of

his statutory workers' compensatioabillity. . . . If contribution or indemnity is

not allowed, a thirgparty stranger to the workers' compensation system is made to

bear the burden of a full commdsaw judgment despite possibly greater fault on

the part of the employer.

Id. at 684. The sealled“Lambertson compromise,” then, was to take a middle way:
contribution from the employeo the thirdparty tortfeasowould be allowed “up to the amount
of theworkers’compensatiobenefits” 1d. at 689. The Minnesota Supreme Caxplicitly
consideredhisto be “the solution . . . most consistent with fairness and the various statutory

schemes before us’including, of course, the joint and several liability statuite.

Gaudreault insists th#tte correct procedure for apportionmemnthis type of case

19



remainsthe onethe Minnesota Supreme Court appliedaohnson v. Raske Building Systems,
Inc.:
The thirdparty tortfeasors . .should pay the entire verdict . ta the plaintiff.
The employer should then contribute to the tmedty tortfeasor an amount
proportionate to its percentage of negligence, but not to exceed the amount of
workers' compensation benefits payable to the employee The employee . .
should then reimburse the employer pursuant to s 176.061, subd. 6(c).
276 N.W.2d 79, 81 (Minn. 1979). However, likambertson, Johnson cannot be read in
isolation from the statutory backgrouadainstwhich it was issued. In faciphnson, a 1979
decision, is merely an applicationtbf Lambertson rule to a particular verdictid. at 80 (‘The
sole issue on appeal is the appropriate apportionment damages among the partiédhere
the employer who has paid workers' compensation benefits and a third party areghgémne
he apportionment of damages is controlled by Minn.St. 176.061, subd. 6, and our decision in
Lambertson . . . .").
The statutory schemes that underlielthebertson compromise and th#hnson
apportionment procedure have changedt least two ways that are relevant to this c&sest,
in 2000, the Minnesotaegislatureamended the third-party liability section of the workers’
compensation statute at Minn. Stat. 8 176.061 by adding subdivision 11, which states:
To the extent the employer has fault, separate from the fault ofnphesd
employee to whom workers’ compensation benefits are payable, any nonemployer
third party who is liable has a right of contribution against the employer in an
amount proportional to the employer's percentage of fault but not to exceed the
net amount the employer recovered pursuant to subdivision 6, paragraphs (b) and
(c). The employer may avoid contribution exposure by affirmatively waiving,
before selection of the jury, the right to recover workers' compensation benefit
paid and payable, thus removing compensation benefits flt@mdamages
payable by any third party.
Procedurally, if the employer waives or settles the right to recover wbrkers
compensation benefits paid and payable, the employee or the employee's

dependents have the option to present all common law or wrongtihl demages
whether they are recoverable under the Work&smpensation Act or not.
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Following the verdict, the trial court will deduct any awarded damé#ugsare
duplicative of workers’ compensation benefits paid or payable.

This “waive and walk” proedure thusnodifies theLambertson andJohnson approach by
providing an avenue for an employer to extricate itself from any involvemem jmatyment of
an award. Where a waiver has been executed, as it has been in this case by Deltat¢naplai
of subd. 1loverride theJohnson apportionment procedure.

Second, to return to where this discussion started, the Minnesgisddatureamended the
Comparative Fault Act in 2003. Under the current version of the statdten two or more
persongare sgerally liabl€ for the plaintiff's injury, a persois jointly and severally liable for
the entire award only if it bears more than 50% of the fault. Gaudreault arguisststdatute
does not apply to this case because Delta, as an employer whersdcby the ndault
workers’ compensation scheme, cannotdaverally liable”in tort for its employee’s injury.

This is not persuasive. The Minnesota Supreme Cosiitohg been clear that “fijs
established without doubt that, when apportioning negligence, a jury must have the opportunity
to consider the negligence of all parties to the transaatibather or not they be parties to the
lawsuit and whether or not they can be liable to the plaintiff or to the othdeasdrs either by
operation of law or because of a prior releaderiesv. Ryan, 272 N.W.2d 896, 902-903 (Minn.
1978) (quotation omitted).

Furthermorein the 2012 case &aab v. Diocese of . Cloud, the Minnesota Supremm
Court considered the concept of “several liability'iteeppears in the 2003 amendment:

Under Minnesota common law, “persons are .liable” at the instant those

persons’acts cause injury to a victim[, anttwo or more persons are severally

liable” at the instant multiple tortfeasors commit an act that causes a single,

indivisible injury to a plaintiff . . .

Section 604.02loes not express an intent to modify the common law meaning of
“several liability” . . . . Additionally, the statute does not express an intent to
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modify the common law rule that liability is created at the time a tort is
committed.. . .

We conclude that whether “two or more persons are severally liable” for psrpose
of section 604.02, subdivision s determined at the time the tort was committed
and not at theime of judgment in a civil action arising from the tort. The
predicate to this interpretation is that thegislaturedid not modify the common

law rule that liability is created at the moment a tort is committed, and therefore

the statute incorporates the common law rule.

813 N.W.2d 68, 73-75, 77 (Minn. 2012) (quotation, citations, and footnote omitted).

After Saab, it is beyond dispute thata'tortfeasors liability — whether joint, several, or
both — arises and exists independently of the tortfeasor's participation in a Evasuherefore,
is independent of the tortfeasor's obligation to contribute to any judgment entewet & s
lawsuit? 1d. at 76. That Deltahas no exposure in tort to Gaudreault by operation of the
Workers’ Compensation Act is thus no barrier to the application of Minn. Stat. § 604.02, subd. 1
to a special verdict in this cas&o the extenDecker v. Brunkow, 557 N.W.2d 360, a 1996
decision from the Minnesota Court of Appeals, says otherwise, it is neither cagtraili
persuasive.

Therefore, if the jury were to find that ELS and Delta each bear a share of tiferfault
bringing about an indivisible injyrto Gaudreault, ELS will be jointly and severally liable for
paying the entire awardlessany portion of faulthat may bessigned to Gaudreaualhd less

anyworkers’compensation benefits paid and payabléaodreault by Deltthatareduplicative

—only if ELS is found to be more than 50% at fault.
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Based on the files, records, and proceedings herein, and for the reasons discussed above,
IT IS ORDERED THAT:
1. Defendant’Daubert Motion and Motion for Summary Judgment [ECF No. 36] is

DENIED.

Dated:May 21, 2014 s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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