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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

GREAT CLIPS, INC,
Plaintiff,
V. Civil No. 12-1886 (JNE/TNL)
ORDER
STEVEN J. ROSS and COOL OTTER
GROUP, LLC,
Defendants.
Plaintiff Great Clips, Inc. (“GreaClips”) brought this action against Defendants Steven
J. Ross (“Ross”) and Cool Otter Group, LLC, seeking a declaratory judgme@Girés Clips
did not breach an agreement between itself and Defendants. Now before the Court is
Defendants’ Motion to Transfer pursuant to Rule 12(b)(3) of the Federal Ruleslof Civi
Procedure.
l. BACKGROUND
Great Clips is a national franchisor of hair care salons. It is a Minnesqiaration with
its principal place of business in Minnesota. Starting in 2004, Great CfS3efandants
entered into a series of franchise agreements (collectively, “Franchise AgregrhePtirsuant
to those agreements, Defendants owned and operated eleven GREAT CLIPS® salors in Texa
Each Franchise Agreement contained a forum selectiose;latating that “[a]ny other legal

proceeding involving any dispute between the parties must be venued exclusivelyegnih sol

federal or state court in Hennepin County, Minnesota.” The clause also stated ftaaidhisee

! It appears as thoughree of the Franchise Agreements were entered into between Great

Clips andDefendant Ross. The remaining eight Franchise Agreements were entered into
between Great Clips and Defendant Cool Otter Group, LLC (“Cool Otter”). iRos® of the
two members of Cool Otter, and he personally guaranteed Cool Otter’s perfoumdecech
of Cool Otter’s Franchise Agreements.
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“agree[s] and submit[s] to personal jurisdiction in Minnesota, and hereby walyegats they
may have to contest venue and jurisdiction in Minnesota and any claims that thenegnue a
jurisdiction in Minnesota are invalid.”

According to Great Clips, there were numerous probleittsDefendants’ performance
as a franchisee. As aresult of these issues, Great Clips decided to terminatedhisd
Agreements. On June 12, 2012, Great Clips and Ross met in Texas, at which time @seat Cli
delivered to Ross a Notice of Terminatinall Franchise Agreements. The Notice provided
that Ross could continue to operate the eleven salons for another thirty days, duringméhich ti
Ross could attempt to sell the salons to Great Clips or to a new or existing Great Clips
franchise€ Accordng to Great Clips, Ross refused to acknowledge and agree that he would not
oppose the termination. Later that same day, Great Clips filed a lawsuit in the Shaites
District Court for the District of Minnesota seeking a declaratory judgment tieat Glips
properly terminated the Franchise Agreements (“Termination Lawsuitil’Niy. 12-cv-1391
(DWF/SER)). Ross was never served with the Complaint from that lawsuit, nor diddmebe
aware of the lawsuit until sometime later.

On June 15, 2012, Great Clips and Defendants entered into an Agreement and Release of
Claims (“Settlement Agreemeéi) and on June 27, 2012, the federal lawsuit in Minnesota was
dismissed without prejudice. Upon Defendants’ request, the Settlement Agreeamsalrafted
by Great Clips in Minnesota. After receiving the draft agreement, Defencamtacted Great

Clips’ Chief Legal Officer, Sandra Trenda, in Minnesota, requesting chamgemodifications

2 Prior to the June 12 meeting with Great Clips, Ross had already been in discudkions wi

Fred Grunewald, an existing Great Clips franchisee, regarding the pesdéotd Ross’s
franchises and salons to Grunewald. Grunewald is a resident of Texas and opgREafds G
CLIPS® franchises in Texas. Negotiations had apparently begun in February 20428 sale t
to Grunewald closed on June 29, 2012.



to the agreement. After Ms. Trenda made the changes, she sent the rafidechadMinnesota
to Defendants. Defendants again contacted Ms. Trenda and requested additiomsehang
including the insertion of a forum selection clause designating Texas as tbpragiprforuntor
resolving disputes-and sent an executed Settlem&gteement with those changes to Ms.
Trenda on June 14, 2012. On June 15, Ms. Trenda emailed Defendants a rejection of their
additional proposed changes, along vattevised draft of the Settlement Agreement. Ross
signed the Settlement Agreement in Texasl then emailed it to Ms. Trenda in Minnesota.
Great Clips then siged the agreement in Minnesota.

Section 3.1 of the Settlement Agreement contained a confidentialitglander clause.
This clause provided that the parties to the agreement wkeepathe terms of the agreement
strictly confidentialand that they were forbidden from slandering each other regarding the
circumstances giving rise to the agreement. The Settlement Agreement alstecoatai
“Release and Covenant Not to Sue,” providing that neither party would bring sustabai
other, except with relation to the obligations and rights set forth within the Settl&greement
itself.

Sometime in late June, 2012, Great Clips learned that a Dallas newstlagp&allas
Observer—had obtained a copy of the complaint filed in the Termination Lawsuit and had
written an article about Ross and Great Clips. Counsel for Defendants egpressern
regarding the article, and Great Clips stated that it had not spoken with drorartee Dalas
Observer prior to the publication of the article. On July 25, 2012, counsel for Defendaats sent
letter to Great Clips’ attorneys in Minnesota, asserting that Great Clips hatidnte¢be
confidentiality/nonslander clause of the Settlement Agreement. Defendants believed (and

continue to believe) that Great Clips disclosed cexanfidential information ankley terms of



the Settlement Agreement to third parties, includimegreporter from the Dallas Observer and
Grunewald. The letter assertedtt@@ol Otter suffered damages in excess of $100,000, plus
$5,000 in attorney’s fees, and demanded compensation to avoid litigation. On August 1, 2012,
Great Clips filed this lawsuit in the District of Minnesota, seeking a declaratgynent that it
did not breach section 3.1 of the Settlement Agreement.
. DISCUSSION

Defendants move to transfer this action pursuant to Rule 12(b)(3) of the FedesabRule
Civil Procedure on the ground that venue is not proper in Minnesota. In the alternative, they
move to transfer venue to the Northern District of Texas pursuant to 28 U.S.C. § 1404(a).
A. Venue

Defendants assert that venue in this district is improper and that the cakklsh
transferred pursuant to 28 U.S.C. § 1406(a). Venue is proparjumlitial district in which a
substantial part of the events or omissionsngj rise to the claim occurrédld. § 1391b)(2).
“VYenuemay be proper in any of a number of districts, provided only that a substantial {ert of
events giving rise to the claim occurred therd/bodke v. Dahnv0 F.3d 983, 985 (8th Cir.
1995) see also Pecoraro v. Sky Ranch for Boys, B#0 F.3d 558, 563 (8th Cir. 2003)r(*
making our determination, we do not ask which district among twaooe potential forums is
the ‘best’'venue, rather, we ask whether the district the plaintiff chose had a sudbstanti
connection to the claim, whether or not other forums had greater cditacts.

Great Clips asserts that although the Settlement Agreement itself does not&ontain
forum seéction clause, the forum selection clauses contained within each of the elevandéran
Agreements apply to this dispute. The applicability of a forum selection ctates&egal issue

of contract construction” for the CourDunne v. Libbra330 F.3d 1062, 1063 (8th Cir. 2003).



“[Dletermining the scope of a forum selection clause is a ratherspes#fic exercise. Terra

Int’l v. Miss. Chem. Corp119 F.3d 688, 694 (8th Cir. 1997). Each Franchise Agreement
contained a forum selection claupegviding that “[a]ny other legal proceeding involving any
dispute between the parties must be venued exclusively and solely in federa oowstain
Hennepin County, Minnesota.” Great Clips focuses on the broad language of these forum
selection clausespaticularly the words “any other legal proceeding”—and contends that the
clauses apply to even those disputes that do not arise out of or relate to the Franchise
Agreements. Great Clips further asserts that the Franchise Agreementsaarte cioninectetb
the current litigation, because the Settlement Agreement related to the saleatdribelsat
Defendants operated under the Franchise Agreements, and the allegedly slastdenments
relate to Defendants’ behavior in connection with operationeo$#tons. Defendants argue that
the current dispute relates to a potential breach db¢tilement Agreemenot theFranchise
Agreements, and thus the forum selection clauses contained in these sefiegbte agreements
do not apply.

It is undisptied that the Settlement Agreemenwhich is the agreement at issue in this
litigation—does not contain a forum selection clause. It does, however, carfhimesota
choiceof-law provision, and an integration clausatsg that “[t]his Agreement congites the
entire agreement between the parties and supersedes and replaces all qiredromsgor
proposed agreements, written or ordDlUring negotiations regarding the Settlement Agreement,
Defendants proposed a forum selection clause that desigietad as the appropriate fordion
resolving disputes. Great Clips rejected that proposal, but did not suggdisraativeforum
selection clause. Considering Great Clips’ diligent inclusion of a forurateeleclause in each

of the eleven Franchigggreements, and Great Clips’ awareness that Defendants did not desire



to litigate in Minnesota (as made evident by their attempt to include a Texas foectrose
clause in the Settlement Agreement), the absence of a forum selection clause itetiner8et
Agreement suggests an intert to designate a forum for resolving disputes regarding the
Settlement Agreement. Moreover, the allegedly wrongful activity oedwafterthe Franchise
Agreements terminated on June 15, 2012, so it is unclear howna $etaction clause contained
within these terminated agreements would apply to this situation.

Even without an applicable forum selection clause, venue is nevertheless proper in
Minnesota becausa‘substantial part of the events or omissions giving oisieet claim
occurred here.See28 U.S.C. § 1391(b)(2). Defendants correctly note that the Court must focus
on their activities, not solely on the activities of Great Clipee Woodk&’0 F.3d at 985. But
the Courtmust alsdook atall of theeventsgiving rise to the claimvhen determining hether a
substantial part of those events occurred in Minness¢&. Advanced Logistics Consulting, Inc.
v. C. Enyeart LLCCivil No. 09-720 (RHK/JJG), 2009 WL 1684428 (D. Minn. June 16, 2009);
see also Mitranw. Hawes 377 F.3d 402, 405 (4th Cir. 2004) (“[A] court should not focus only
on those matters that are in dispute or that directly led to the filing of the acttimer Rt
should review ‘the entire sequence of events underlying the claim.” (cgatimitted)).

The issue in this litigation is whether or not Great Clips breached the Settlement
Agreement. The Settlement Agreement, entitled “Agreement and Release of Ghaiman
agreement that settlexisting and future claims, including the ot asserted in the
Termination Lawsu#which was filed in Minnesota. The execution of the Settlement
Agreement resulted in a Minnesota federal district court judge dismissrgihnesota case.
Even though Defendants were not specifically aware of gnmihation Lawsuit at the time they

entered into the Settlement Agreement, they were aware that they were redegsttggms they



had against Great Clips, and that Great Clips was releasing any claims iatretl Bgfendants.
Because of the forum selection clauses contained within the Franchise Agedhesd claims
from which each party was being released were claims that would necedsaaeilgeen brought
in Minnesota. Thus, Defendants were aware that by signing the Settlemeatsgt, existing
and potential Minnesota lawsuits were being releasacen if they were unaware that such a
lawsuit already existedMinnesota is clearly substantially tied to the events giving rise to the
claim in the current lawsuit.

Defendants directed other activities at Minnesota as well. Bes¢ndants requested
that Great Clips-a Minnesota comparydraft the Settlement Agreement. Defendants
contacted Great Clips’ Chief Legal Officer in Minnesota to discuss chargkemodifications to
the agreementAfter somechanges were made, Defendants against contacted Great Clips in
Minnesota to request additional changes. Defendants sent the executed SetttgpameAt
back to Minnesota. Secoridpss bargained for performance that was to oatlaast in part in
Minnesota. The Settlement Agreement requires that Great Clips pay a certain sum to Ross in
consideration for the sale of his salons. Presumably, Great Clips’ perforofahepromise
would occur in Minnesota, where Great Clips is headquartered. Thieth svdispute arose
regarding alleged breaches of the Settlement Agreement, Defendantslaertraletter to
Great Clips’ counsel in Minnesota.

Finally, there is no indication that the conduct at issue in this c@seat-Clips’alleged
disclosure of condlential informatior—occurred anywhere other than in Minnesota. Great Clips
asserts that the only people who knew the terms and conditions of the Settlememefgjree
were all located in Minnesota, and that any statements made by Great Clipgshpetsany

third parties during theslevanttime period would have been made while those representatives



were in Minnesota. Moreover, the information that was allegedly wrongfeityodied was
information that was found in the Termination Lawsuit Complaiatemplaint filed on the
District of Minnesota’s ECF filing system pertaining to a Minnesota lawsuit.

Overall, Defendants conducted enough activities aimed at Minnesota for Mete bat
a proper forunfor litigating this dispute There is no risk here thBefendants will be “haled
into a remote district having no real relationship to the dispiwéobddke 70 F.3d at 985. While
the Northern District of Texas may also be a proper venue, the Court looks notratistrict
is the “best” venue, but rathetether the District of Minnesota has a substantial connection to
the claim. SeeSetco Enters. Corp. v. Robbji® F.3d 1278, 1281 (8th Cir. 1994). The Court
concludes that it does, and so venue in this forum is proper.
B. Motion to Transfer

Defendants mee, in the alternative, to transfer this action to the Northern District of
Texas pursuant to 28 U.S.C. § 1404(a). “For the convenience of the parties and witnesses, in the
interest of justice, a district court may transfer any civil action to any oisteictior division
where it might have been brought.” 28 U.S.C. § 1404fi@xe, ther@appears to be no dispute
that this case “might have been broughttha Northern District of Texas

In considering the convenience of the parties, conveniente efitnesses, and interests
of justice, the Court must maké@aseby-case evaluation of the particular circumstances at
hand and a consideration of all relevant factoigetra Int’l, 119 F.3dat 691.“In general,
federal courts give considerable defere to a plaintiff's choice of forum and thus the party
seeking a transfer under section 1404(a) typically bears the burden of proviagréretfer is
warranted.”Id. at 695;see alsdGraff v. Qwest Commies Corp, 33 F. Supp. 2d 1117, 1121 (D.

Minn. 1999)(stating that the party seeking the transfer must “show that the balanceoos fa



‘strongly’ favors the movant” (quotinGulf Oil Corp. v. Gilbert 330 U.S. 501, 508 (1947))).
The Court should not transfer an action where it “merely shift[s] the inconverirencene
side to the other."Terra Int'l, 119 F.3d at 696-97The decision whether to transfer an action
lies within the discretion of the district couiverett v. St. Ansgar Hos@74 F.2d 77, 79 (8th
Cir. 1992).

1. Convenience of the Parties

Defendants assert that because Great Clips’ executives regularly visit Texhatand
Great Clips maintains a training facility in Texas, transferring this case s Teould not
greatly inconvenience Great Clips. They contend that Ross would be signjfloamténed,
personally and economically, by traveling to Minnesota because he and his wife, tvlamdot
full time, have three young children. They further assert that Ross has beenetidgviisa
serious, lifethreatening illness that will require extensive medical treatment” requiring him to
remain in Texas. Defendants therefore argue that the inconvenience to Def&fladants
outweighs” the inconvenience to Great Clips.

Great Clips argues that Defendants are merely attempting to ghifictnvenience from
one party to the other. Great Clips identifies eight Great Clips repregestaho are located in
Minnesota that would have to travel to Texas for this litigation, and notes that none of these
people regularly travel to Texas. Gré&dips argues that the traveghbitsof other Great Clips
executives—people who are unrelated to the facts of this-eame irrelevant.Great Clips also
asserts that Ross has traveled to Minnesota on at least five differenvresasce 2007 in
connedion with his relationship with Great Clipand that he has traveled to at least four other
locations in connection with his operation of the salons. Moreover, Ross agreed on eleven oth

occasions that all disputes between the parties would be resolved in Minnesota—thus



undercutting his assertion now that litigating in Minnesota would be too difficulally; Great
Clips contends that all of the relevant documentation is located in Minnesota, includatg G
Clips’ emails, drafts of the Settlement &gment, and Great Clips’ correspondence with third
parties.

The Court agrees with Great Clips that transferring this case to Texas mwerdly be
shifting the burden from one party to the other. This factor weighs againsetrangsthis case.

2. Convenience of the Witnesses

Considerations relevant to this factor include the number of essential nonpadyses,
their location, and the preference for live testimdagaff v. Qwest Comm’cns CorR3 F.

Supp. 2d 1117, 1121 (D. Minn. 1999). Thistta is not a contest between the parties as to which
one presents a longer list of witnesses located in the potential distriets1121-22. The party
seeking the transfer must clearly specify the essential witnesses to be callatsanthke a

geneal statement of what their testimony will coviel. at 1122. The court must examine the
materiality and importaze of the anticipated witnessésstimony and determine whether the
forum is convenient for thenid.

Defendants argue that Grunewald anditisividuals in his group are located in Texas
and not subject to this court’s subpoena power. Defendants do not identify any otpartgon-
witnesses. Great Clips, however, provided an affidavit from Grunewald, in whichtduk lsta
would be willing anl able to travel to Minnesota to provide testimony for trial. Great Clips also
asserts that seven identified witnesses reside in Minnesota, and oneineSidésuis but is
willing to travel to Minnesota. These eight witnesses are apparentlydptepeho would be
most familiar with the creation and execution of the Settlement Agreement andseaté

accused of breaching that agreement.
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Overall, his factor does ndtp the balance in any particular direction
3. Interestsof Justice

The interest®f justice typically involve considerations of (1) judicial economy, (2) the
plaintiff’ s choice of forum, (3) comparative costs to the parties of litigatiegch forum, (4) the
parties’ability to enforce a judgment, (5) obstacles to a fair trial, ¢8flt-of-law problems,
and (7) advantages of having a local court determine locallkama Int’l, 119 F.3d at 696.

In arguing that the interests of justice favor transfer, Defendants point talfedert
management statistics, indicating that the District of Minnesota is more congestéuetha
Northern District of Texas. Defendants also argue that Great Clips’ecbbienue should be
given little deference because Texas has more meaningful ties to the case tinezsoidamd
that Texas has an interest in deciding local controverglesendants also make the cursory and
unsupportedgtatement that it would be more expensive to litigate the case in Minnesota.

Great Clips states that the plaintiff's choice of forum deserves subs@eference See
Terralnt’l, 119 F.3d at 695Great Clips is a longme Minnesota resident, and the choice of
Minnesota as the forum was not arbitrary or unreasonable. Great Clips also ndtes tha
Settlement Agreement contains a Minnesota choidaw provision, andstates thait is
beneficial to retain a case in the same district as the law which will govern theedi§ee Gulf
Oil Corp. v. Gilbert 330 U.S. 501, 509 (1947) (“There is an appropriateness, too, in having the
trial of a diversity case in a forum that is at home with the state law that must goveaséehe
rather than having a court in some other forum untangle problems in conflict of laws,lawd i
foreign to itself?). Because litigation has already begun in this forum, Greps@sserts that
judicial economy favors keeping the case in Minnesota. Moreover, as discussed @eovibeg

number of witnesses who are residents of Minnesota, litigation would be more egpensi

11



Texas. Finally, Great Clips contends that it is not unreasonable to litigatigpute here, and
that Ross could reasonably expect to litigate a dispute here, because on eleats gepaous
occasions, Ross signed contracts with Great Clips containing forum seléatisescdesignating
Minnesota ashite venue for all disputes between the parties.

Overall, the Court agrees with Great Clips that the interests of justice do not favo
transferring this motion to the Northern District of Texas. Thus, after congyagkiof the
relevant factorsthe Cout declines to transfer this action from Minnesota.

[11.  CONCLUSION

Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. Defendants’ Motion to Transfer [Docket No. 8] is DENIED.

Dated: Januar$0, 2013
s/Joan N. Ericksen

JOAN N. ERICKSEN
United States District Judge
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