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Plaintiffs Bombardier Recreational Products Inc. and BRP U.S. Inc. (collegtively
“Bombardief) brought this patent infringemeawsuit against Defendants Arctic Cat
Inc. and Arctic Cat Sales Inc. (collectively, ré&ic Cat’) alleging that many ofArctic
Cat’'s snowmobiles infringe thre@ombardierpatents relating to frames and seating
positionsof snowmobiles. Both parties have moved to exclude portions of eastisoth
expert reports. The Court will deny Arctic Cat'etionsto excludeand grant in part and

deny in part Bombardier’'s motion to exclude.
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BACKGROUND
As discussed more fully in the Courtgparateorder addressinthe parties’cross-
motions for partial summary judgment, Bombardier alleges infringement of three of its
patents: U.S. Patent No. 7,213,669 (“the ‘669 patent”), U.S. Patent Nos. 7,124@47 (“t
‘847 patent”) and 7,214,848 (“the ‘848 patent”). These patents f@arees and seating
positions of snowmobiles.

On September 28, 2015, the Court issued a claim construction order, construing
ten patentlaim terms. (Mem. of Law & Order (“Claim Construction Order”), S@pt.
2015, Docket No. 552.) As is relevant to the current motions to exclude, the claim
constrution order found as follos&z The frame” refers to“the structural core of the
snowmobile that holds, carries, or supports other componentsd af 9.) The
“pyramidal brace assemblys “a brace assembly with a pyrarile shape connected to
the frame.” [d. at 14.) The “engine cradle” refers‘the part of the frame that supports
the engine.” Id. at 20.) The termdispose&l on” means‘arranged to be carried by.ld(
at 24.) Finally, the phrasseat position defined by the séaneans‘a portion of the
straddletype seat positioned beneath the center of weight distribution df pesentile
North-American adult male weighing 78 kg and has the body the body build illustrated in
FIGS. 9A, 9B and 10 seated in a natural operating positidd."ai 35-36.)

Arctic Cathas filed two motions to exclude. n® motion addresses Bombardier’s
damages experts, Claude Gelinas and Keith R. Ugone, as well as some opinions of
Bombardier’stechnical experts, Robert Larson and Kevin Breen, (Arctic Q4tt to

Exclude Bombardier Damages @ther ExpertTest, Mar. 25, 2016, Docket No. 656);
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and the other motion addresses other opinions by Robert Larson and Kevin Breen, as well
as those of DrChristine Raasch. (Arctic Catilot. to Exclude Dr. Raak & Other

Test, Mar.27, 2016, Docket No. 685.)Bombardierhas filed a motion to exclude
portions of the testimony of Arctic Catéxperts, David Karpik and Mark Warnemder

Rule 702 andDaubert (Bombardier'sMot. to Exclude Expert Test., Mar. 26, 2016,

Docket No. 667.)

ANALYSIS
l. STANDARD OF REVIEW
Under Federal Rule of Evidence 702, exptstimony must satisfy three
prerequisites to be admitted:
First, evidence based on scientific, technical, or other specialized
knowledge must be useful to the finder of fact in deciding the ultimate issue
of fact. This is the basic rule of relevancy. Second, the proposed witness
must be qualified to assist the finder of fact. Third, the proposed evidence

must be reliable or trustworthy in an evidentiary sense, so that, if the finder
of fact accepts it as true, it provides the assistance the finder of fact requires

Lauzon v. Senco Prods., In@70 F.3d 681, 686 {8Cir. 2001) (citations and internal
guotation marks omitted). The district court has a-gasping obligation to make
certain that all testimony admitted under Rule 8@#sfiesthese prerequisites and that

“any and all scientific testimony or evidence admitted is not only relevant, but reliable.”
Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 589 (1993). The proponent of the
expert testimony has the burden of establishing by a preponderance of the evidence that

the expert is qualified, that h hermethodology is scientifically valid, and that “the



reasoning or methodology in question is applied properly to the facts in iddaenio v.
Tyson Fresh Meats, Inc457 F.3d 748, 757-58(&Cir. 2006).

The Supreme Court iDaubertoutlined particular factors for courts to consider in
assessing reliability, such as (1) whether the opinion is basedr@thodology that is
susceptible to testing, and whether it has been te@edavhether the opinion has been
subjected to peer review; (3) whether there is a known or potential rate of error associated
with the methodology; and (4) whether tleevant scientific communititas generally
acceptedhe methodology See Kumho Tire Co. v. Carmichaék6 U.S. 137, 1480
(1999) (summarizindaubert factors). However, irkumho Tire the Court explained
that

the test of reliability is‘flexible,” and Dauberts list of specific factors

neither necessarily nor exclusively applies toexiberts ornn every case.

Rather, the law grants a district court the same broad latitude when it

decideshow to determine reliability as it enjoys in respect to its ultimate
reliability determination.

Id. at 14242. The reliability inquiry is designed to “make certain that an expert, whether
basing testimony upon professional studies or personal experience, employs in the
courtroom the same level of intellectual rigor that characterizes the practice of an expert
in the relevant field.”"Marmag, 457 F.3d at 757 (quotingumho Tire 526 U.S. at 152).

The Eighth Circuit has held that “[c]ourts should resolve doubts regarding the
usefulness of an expert’s testimony in favor of admissibilitg."at 758;see also Kumho
Tire, 526 U.S. at 152 (“[T]he trial judge must have considerable leeway in deciding in a
particular case how to go about determining whether particular expert testimony is

reliable.”). “As a general rule, the factual basis of an expert opinion goes to the credibility



of the testimony, not the admissibility, and it is up to the opposing party to examine the
factual basis for the opiniom crossexamination.” Loudermill v. Dow ChemCo, 863

F.2d 566, 570 (’@ Cir. 1988). “Only if [an] expert’'s opinion is so fundamentally
unsuported that it can offer no assistance to the jury must such testimony be excluded.”
Bonner v. ISP Techs., In@259 F.3d 924, 9280 (8" Cir. 2001) (quotingHose v. Chi.

Nw. Transp. Cq.70 F.3d 968, 974 (8Cir. 1995)).

I ARCTIC CAT'S MOTIONS TO EXCLUDE

A. Larson’s Expert Opinion

Arctic Cat challenges Bombardier expert Robert Larson’s infringement test
protocol as unreliable. To determine the steering position and steering shaft angle of the
accused snowmobiles, Larson physically measured several exesmuamobiles.
(Decl. of Annamarie Daley in Supp. of Arctic Cat's Mot. to Exclude (“First Daley
Decl”), Ex. F 1B6-37, Mar. 25, 2016, Docket No. 663.) Recognizing that
“snowmobiles having the same chassis and steering assembly may have slightlyt differen
pitch attitudes based on the snowmobiles suspension system and settings,” Larson then
also “derived pitch attitudes for [all] the accused Arctic Cat snowmobiles from the
floorboard angle in the graphical depictions of the snowmobile provided on the Arcti
Cat website,” which he used “to establish a pitch attitude range for snowmobiles within a
representative grouping.’1d( 1138-39.)

Arctic Cat argues that_arson’s use of website images to determine the pitch

attitude of Arctic Cat snowmobilegnders his opinions unreliable. Larson admitted that



he did not know of anyone elsasing website images of snowmobiles to determine
differences in pitch attitude, and that the pEctvasnot peer reviewed in any fashion.
(First Daley Decl., Ex. J aB74:117.) However, he stated that he developed the
technique a a new, practical methodology to determine “pitch angle ranges over an
entire collection of snowmobiles offered multiple years,” which he considered a new
guestion. Id.) While the webmage technique was newarson verified itsaccuracy by
comparing his physical measurementsf several exemplar snowmobiles to the
measurements foundsing the webmage technique, and dad a margin of error of
.2degrees. (Decl. of Kevin BConneelyfor Pls.” Opp’n (“ConneelyDecl.”), Ex. E at
456: 20457: 17, 465:24166:18 Apr. 25, 2016, Docket No. 726.) Larson also stated that
there were no peer reviewed materials about this technique “because it's a unique
guestion [sothere aren’t those kind of materials out therdd. &t 375:512.) While the
technique is novel, Larson explained the reason and basis for developing his process, and
he tested the technique by comparing the \wabed measurements his physical
measwements. Therefore, the Court finds Larson’s test sufficiently reliable.

Arctic Cat also argues that Larson’s tests are unreliable because he could not know
if the vehicles in the images were full iafel at the time of the picturesshich was a
condition he requiredor the vehicles hemeasured in person.ld( at 457:19458:10.)
Larson acknowledged that he could not determirntbafpictured vehicles were full of
fuel, but statedhat when he compared his physical measurements with the photos of
those snowmobiles, he saw very little difference; thuasson concludedhat either the

pictured snowmobiles were also full of fuel, or fuel had very little effect on the
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measurement. Id.) Again, Larson fully explained the basis for his test protocol, and
verified the protocol to the extent possibl&he Court thereforéoes not find Larson’s
procedure unreliable based on his inability to verify whether the snowmobiles were
photographed with full fuel tank€verall,the Court finds Larson’s methods sufficiky

reliable to satisfy rule 702, and therefore it will deny Arctic Cat’s motion on this ground.

B. Breen’s Expert Opinion
1. Relying on Larson

Arctic Cat argues that Breen’s report should be excladedt based on sufficient
facts or data becau®reen erroneously statedat he relied on information and data
the Larson report, which was ntten present in the Larson repgrt (SeeFirst Daley
Decl., Ex. K § 734.) Breen stated thatLarson’s report contains groupings and
measurements of the REV snowmobiles for the ‘669 patenid’) (At the time of
Breen'’s initialreport, which is dated November 12, 2015, the Larson report did not have
aralysis fitting that description: Larson’s November 2015 report provided measurements

for two Bombardier snowmobiles — 2003 REV MXZ and 2009 REV XP MXZ — but it did

! Arctic Cat also appears to argue that Larson’s change from only measariagcused
snowmobiles with simulated riders, to measuring both with and without riders, rémdsos’s
test protocol unreliable. (First Daley Decl., Ex. C at EXP0009334683£x. F 11 36-37 (noting
the change from measuring with to withaigters).) However, Arctic Cat does not explain how
this change renders Lsm’s later opinions unreliable.

2 Arctic Cat also argued that the Court should exclude Breen’s report becauisel iorel
Larson’s report, which it argued was unsupported itself. However, as discussed ifoithe pr
section, the Court will deny Arctic Cat’s motion to exclude the Larsporteand thus, to the
extent Arctic Cat based its motion to exclude Breen’s report on those samemigyuime Court
will deny the motion to exclude Breen’s report as well.



not discuss otheBombardier snowmobilesr groupings of Bombardier snowmobiles.
(Id., Ex. F 11 80-83.)

Arctic Catargueghat the error in Breen'’s initial report suggests thabpisions
are not based on sufficient facts and dddambardier acknowledgebat this statement
in the Breen report was erroneous, bespondsthat Breen’s reporfully discussed
Bombardier's snowmobiles and included Breeaign measurements of Bombazds
2008 REVVXP snowmobile, andhereforethe erroneous introductory sentence does not
render Breen’s report unreliabldd.( Ex. K 19 1182-86.) Additionally, Larson’s rebuttal
report, dated December 14, 2015, contained information and analysis itbredd
Bombardiersnowmobiles, ifl., Ex. H), which Breen’s rebuttal report relied upgsee
Conneely Decl., Ex. M 1113-119). The error was correctedandArctic Cat can raise
any remainingproblems with the data underlying Breen’s conclusi@ms cross
examination Larson’s reports and Breen’s reports both contain analysis of Bombardier’s
snowmobiles to support their opinions, and Arctic Cat has not called those analyses or
data into question. Thus, the Court will deny Arctic Cat's motion with regard to Breen’s

measurements and reliance on Larson’s opinion.

2. “Copying” Opinions
Arctic Catnextchallenges Breen’s opinions relating to Arctic Cat’'s “copying” of
Bombardier's snowmobile designsSegFirst Daley Decl., Ex. K {915486.) Arctic
Cat challeges the relevance, factual basis, and reliability of Breen’s copying opinions

First, Arctic Cat contends that copying and Arctic Cat’'s intent are not relevant to the



guestion of infringementSee Vitronics Corp. v. Conceptronic, In80 F.3d 1576, 1581

82 (Fed. Cir. 1996) (“A literal patent infringement analysis involves two steps: the proper
construction of the asserted claim and a determination as to whether the accused method
or product infringes the asserted claim as properly construed.”).

Bombardie responds that copying is relevant $everalissues in the &=,
including willful infringement® SeeKnorr-Bremse Systeme Fuer Nutzfahrzeuge GmbH
v. Dana Corp. 383 F.3d 1337, 138449 (Fed. Cir. 2004) (citing deliberate copying as a
consideration for dinding of willful infringement) Arctic Cat acknowledges that
copying can be relevant for willfulness but argues that expert testimony regarding
willfulness is inappropriate.

Generally, willful infringement is a question for the jury, and several courts have
found expert testimony on the ultimate issue of willfulness inappropri8ee Xfra

Light Mfg. Inc. v. Acuity Brands, IncH-04-1413, 2007 WL 7117888, at *1 (S.D. Tex.

% The other issues, not discussed much in the briefing, are: (1) enhanced dfonages
willful infringement, Read Corp. v. Portec, Inc970 F.2d 816, 8287 (Fed. Cir. 1992) (stating
that the first factor in determining whether damages should be enhanced is wheifeintier
deliberately copied the ideas of anothem pang, supeseded on other grounds as recognized
in Hoechst Celanese Corp. v. BP Chems.,#8.F.3d 1575, 1578 (Fed Cir. 1996)) showing
no acceptable nemfringing alternatives to establish lost profits damadeasnduit Corp. v.
Stahlin Bros. Fibre Works, Inc575 F.2d 1152, 1156 {6Cir. 1978) (finding that to obtain
damages for lost profits, the patent owner must show an “absence of acceptatfiengorg
substitutes”) Minemyer v. RBBoc Representatives, IndNo. 071763, 2012 WL 2155240, at *11
(N.D. lll. June 13, 2012) (stating that evidence of copying indicated the “absence of lalecepta
substitutes”); (3) showing nonobviousne3sansocean Offshore Deepwater Drilling, Inc. v.
Maersk Drilling USA, InGc. 699 F.3d 1340, 1349 (Fed. Cir. 2012) (consideenglence of
copying a type of objective evidence of nonobviousness); and (4) rebutting afferrdafenses
of laches and equitable estopp®IC. Aukerman Co. v. R.L. Chaides Constr.,, @60 F.2d 1020,
1033 (Fed. Cir. 1992) (en banc) (considering “[sjdnus copying” a factor weighing against a
laches defense).



Feb. 13, 2007)Pioneer HiBred Int’l, Inc. v. Ottawa Plant Food, Inc219 F.R.D. 135,
14243 (N.D. lowa 2003). Those cases, involved purported expert testimony specifically
regarding the “sufficiency of the evidence of willful infringemeridneer HiBred 219
F.R.D. at 14243, and easily interpretable willfulness evidence that did not require expert
assistanceX-Tra Light Mfg, 2007 WL 7117888, at *1. Breen’s testimony, however, is

not about the sufficiency of evidence of willful infringememstead Breen’s testimony
would helpthe jury understand the technical eviderase provide relevant context
regarding the snowmobile industfgr the jury to determine if copying occurred.he

Court therefore finds the testimony is not improper.

Arctic Cat also argues that Breen’s opinions are conclusory and not based on
sufficient facts or data. Arctic Cat picks out several conclusions from Breen’s analysis,
including his opinions that “Arctic Cat must have benefitted from the conceptual design
and engineering work thgBombardier] had already done for its MY 2003 REV
snowmobile,” “Arctic Cat’'s pyramidal design approach came f{Bombardier] REV
snowmobiles,” and “Arctic Cat's SDS stiffness goals came directly from its REV
stiffness tests.” Kirst DaleyDecl, Ex. K 11171+73.) However, Arctic Cat ignores the

surrounding analyses leading to those conclusions. Breen 8tatddsconclusions are

* Arctic Cat also citefRottlund Co. vPinnacle Corp. a copyright case in which the
Eighth Circuit found that a district court erred in admitting expert testimony onngppgcause
the jury was capable of answering the question. 452 F.3d 726, "7&2r(®006). This case is
not relevant because it involved copyright infringement, one element of which isngppyi
established either by direct evidence or a showing of access and simildridy.731. Copying
is the ultimate issum a copyright caseld. at 732.
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based on his experience “working with research and development teams on recreational
vehicles, including snowmobiles,” as well as the documents produced by Arctic Cat and
testimony of Arctic Cat employees cited throughout his analysisf{ 116986.) The
copying opinions Arctic Cahighlights are based on the timeline of Arctic Cat's
snowmobile developmermompared to a typical timeline in Breen’s experience, as well

as his interpretation of Arctic Cat's technical design goals and their similarity to the
Bombardier REV snowmobile’s specificationdd. {[11170-75.)

Finally, Arctic Cat disputes the conclusions that Breen draws about Arctic Cat’s
motivations, pointingto its own expert,David Karpik, who reaches a diffemt
conclusion (SeeDecl. of David Karpik (“Karpik Decl.”), Ex. A 121850, Mar.25,
2016, Docket No. 662.) However, Karjgkand Breeis disagreement on the
implications of the technical documents and testimony does not rBrekam’s testimony
unreliable; ather, the jurymayhear from both experts and find for itseee Johnson v.
Mead Johnson & C9.754 F.3d 557, 564 {8Cir. 2014) (finding that where “expert
testimony [is] within ‘the range where experts might reasonably differ,” the jury, not the
trial court, should be the one to ‘decide among the conflicting views of different experts™
(quotingKumho Tire 526 U.S. at 153)).

Overall the Court finds that Breen’s copying opinions relate to a permissible
purpose —interpreting technical data and providing context for the jury’s decision
regarding willfulness- and that there is not too great an analytical gap betwedadts
and Breen’s conclusions to warrant exclusidgkccordingly, the Court will deny Arctic

Cat’s motion to exclude Breen'’s opinions regarding copying.
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C. Raasch’s Expert Opinion
1. Construing Terms

Arctic Cat argues that the Court should exclude portions of Raasch’s opinion
becauseshe improperly provided expert testimony regarding claim constructidhe
Court construed “seat position defined by the seat,” as “a portion of the stigokellseat
positioned beneath the center of weight distribution of "aggdcentile NorthPAmerican
adult male weighing 78 kg and has the body build illustrated in FIGS. 9A, 9B and 10
seated in a natural operating position.” (Claim Construction Order26.35Arctic Cat
contends that much of Raasch’s expert refother defined and interpreted th@@t’s
construction. Raasch acknowledged the Court’s construction, and then opined on how a
person having ordinary skill in the a (POSITA”) would understandeveral terms
included in the Court’'s definition, including “center of weight distribution,” 50
percentile NortPAmerican adult male,” and “seated innatural operating position.”
(Decl. of Annamarie Daley in Supp. of Arctic Cat's Mot. for Summ. SebndDaley
Decl.”), Ex. AA f117-30, Mar. 27, 2016, Docket No. 684.)

Raasch stated that

a person of ordinary skill in the art would understand that the phrase

“center of weight distribution” refers to the point on the surface of the seat

within the contact area between rider and seat where the weitite ofler

is supported by the seat. This refers only to the portion of rider weight

supported by the seat, and is distinct from the center of gravity. This is a

common ergonomic concept, also called “center of pressure,” used in the

design of seating for passenger cars and other vehicles, work stations,

wheelchairs, child restraints, etc. It is my further opinion that a perspn off

ordinary skill in the art would readily understand that a reasonable
approximation of the location of the center of weight distribution of a rider
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on the straddle seat is the point at which a line passing through the rider’s
shoulder joint and hip joint intersect the seat surface.

(Id. 120.) Raasch also suggested that a reader could avoid an apparent transcription error
in the patent figures referenced in the Court’s claim construction defiliBoause a
POSITA would recognize the obvious error and know to look at the figures in an earlier
patent application or at the proper dimensions “c@mmonly used ergonomics
reference.” (Id. 1124-25.) Finally, Raasch opined that a POSITA

would understand that “seated in a natural operating position” means that

the rider is seated in a manner to allow sufficient flexibility to minimize

muscular effort associated with control of theowmobile such that his

hands are placed on the handlebar grips with wrists neutral, elbows flexed

at 2040 degrees from full extension (180 degrees), lower legs in light

contact with the bolster (where applicable), the inside surfaces of the

knees/thigh against the sides of the seat, and the feet as far forward as
possible on the footrest surface, and torso leaning forward from vertical.

(1d. 1 30.)

Arctic Cat argues that claim construction is a matter of law exclusively for the
court, and that once the claims are construed, further expert testimony about the meaning
of those claims is improperSee CytoLogix Corp. v. Ventana M&ys., Ing.424F.3d
1168, 1172 (Fed. Cir. 2005) (finding error whére court engaged in claim construction
at the close of evidence, and expert withesses discussed opposing claim constructions
before the jury, causing confusiorfZ Dock, Inc.v. Schafer Sys., IncNo. 982364,

2003 WL 1610781, at *7, 12 (D. Minn. Mar. 8, 2003) (stating that expert testimony on
claim construction is improper because “issues of law are not properly the subject of

expert testimony”).
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Bombardier counters that Raasch is not further construing the claims; she is
responding to Arctic Cat's argumerged Karpik’'s opinion that the Court’s definition of
“seat position defined by the seat” is indefinite. Because the Court will grant
Bombardier's motion with regard to Karpik's indefiniteness testimony, as discussed
below, Raasch’s testimony may be irrelevant at trial. However, based on the arguments
before the Court, it will deny Arctic Cat’'s motion at this time. In contrast to Karpik’s
expert opinions, discussed below, Raasch did not contradet Court’'s claim
construction by offering her own interpretation of the claim term or reasserting a rejected
claim definition; instead, Raah opined on how a POSITA would follow the Court’s
construction of the claim term in practice and how she would apply the Court’s
construction in her testing procedures. Thus, the Court will deny Arctic Cat’'s motion at
this time, buthe Courtnotes that some of Raasch’s testimony may not be relevant at trial

to the extent it sought to rebut Karpik’s indefiniteness opinions.

2. Figures Applied
Relatedly, Arctic Cat also argues that Raasch’s expert testimony as a whole should
be excluded because she disregarded the Court’s claim construction by failing to perform
her tests using the erroneous figures ditetthe Gurt’s claim construction order and the
patent. Bombardier contends that Raasch acted reasonably in noticing the errsing, and
applied acceptable methodology and scientific principles in using the style of dummy that
she did, which closely matches tt&" percentile NorthAmerican adult male weighing

78 kg,” and with “the body the body build illustrated in FIGS. 9A, 9B and 10.” (Claim
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Construction Order at 356; see alsoSecondDaley Decl., Ex. AA 1228, 31,
Conneely Decl., Ex. | at 57:181:3.) Becaus both parties appear to admit that the
particular figures in the instant patent and mentioned in the Court’s claim construction
order contain several errors, it is reasonable for Raasch to account for those errors and
choose the most closely related test dummy,thacefore this decision does not render

her work unreliable. Accordingly, the Court wilewly Arctic Cat's motion on this

ground.

3. Quialifications

Arctic Cat also argues that the Court should exclude Raasch’s opinions regarding
the term “seated in a natural operating position” because she is not qualified to give them
and they are not based on reliable principles and methods. Arctic Cat bases its argument
on the fact that Raasch has never ridden a snowmobile, she did not perform tests to
determine the natural positioning on a snowmobile, she did not consult references or
texts, and she has newgorked for Bombardier prior to this case. (Second Daley Decl.,
Ex. BB at 168:1-169:4, 189:12-193:2, 194:22-195:8, 261:9ell4Ex. AA 1 11.)

Raasch’s qualifications includeES. and Ph.D. in Mechanical Engineering and
publication ofpeerreviewed papers related to “biomechanics of human movement and
injury[ and] vehicle occupant dynamics and kinematics,” among other things. (Conneely
Decl., Ex. N 6-6.) She haSconducted test projects including fsltale vehicle crash
and sled testing, motorcycle testing, human surrogate testing, and specialized

biomechanical studies such as helmet impact testing,” and Iehes an
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“Anthropomorphic Test Dummy (ATD) laboratory,” where she oversees testing using
those dummies. Iq. § 78.) Shehas experience “imeasurement of seating positions in
motor vehicles using the -point machine per SAE Standard J826.” Id( 1 8.)
Bombardier also contends that Raasch’s opinions regarding the “natural operating
position” are based on relevant facts from the ‘669 patent. Raasch considered Figure 2 of
the ‘669 patent,id. 129), and “the teaching of the patentSecondDaley Decl., Ex. BB

at 190:314). She also sat on the snowmobile herself, considered another human rider,
and relied on her experience. (SecOadey Decl., Ex. BB at 191:9-13, 194:13-21.)

Arctic Cat makes much of Raasch’'s admission that she has never ridden a
snowmobile, but Bombardier is not relying on her experience with snowmobiles to
establish her as an expert. Based on her education and experience in the field of
mechanical engineering, using test dummies, and with biofidelity, Raasch qualifies as an
expert. Raasch applied thaxpetise to the facts of this casy examining the patent
figuresand a physical snowmobile and human rid&hus, the Court will deny Arctic
Cat’'s motion © exclude based on Raasch’s qualifications. To the extent Arctic Cat
decidego challenge the underlying factual basisRaasch’s work, it maglo so withits

own expert or on cross-examination.

D. POSITA Definitions
Arctic Cat also challenges the entirety of Breen’s, Raasch’s, and Larson’s
opinions, arguing that these expedbed on a different definition of “POSITA” than that

established in the Court’s claim construction order. The Court found that “a person of
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skill in the art would have an engineering degree and/or years of experience designing
recreational vehicles.” (Claim Construction Order at 5.) In contrast, Breen
acknowledged the Court’s definition, but also stated that in his opinion, “the POSITA of
the ‘669 Patent would also have a working knowledge of Human Faaags (
Ergonomics, Human Kinesiology/Biomechanics).” (First Daley Decl., Ex. 30.)
Raasch stated that a POSITA would have some combination of engineering education or
experience in engineering or desiyiConneelyDecl., Ex. | at 123:5, 124:511, 125:6

20.) Larson stated that a POSITA would have experience or education in engineering,
technical design, or ergonomicdd.( Ex. Eat 105:4107:20.) Arctic Cat argues because
these definitions are not identical to the Court’s definition, the Court should exclude all
testimony based on them.

However, the Court finds that the experts’ identification of POSITAs did not
necessarily conflict with the Court’s definition in its claim construction; instead, the
experts opined that a POSITA fitting the Court’'s description would also have these
additional or particular skills or knowledgd&.he Court will thereforedeny Arctic Cat’s

motion on this ground.

® For example, Raasch stated a POSITA would be “an engineer or a person with
experience in vehicle design or a person who would be applying ergonomic indorraat
vehicle desig. So it could be various kind[s] of experiences, a background of engineering,
ergonomics, technical design, biomechanics, that kind of background.” (Conneely Ddcht EX.
124:6-11.)
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E. Damages Experts’ Opinions
1. Panduit Analysis

Arctic Cat challenges several aspects of the opinions of Bombardier's damages
experts,Claude Gelinas and Keith R. Ugone. First, Arctic Cat challenges Bombardier’s
damages experts’ analysis of tRanduit factors necessary to establish lost profits.
Under Panduit Corp. v. Stahlin Bros. Fibre Works, Incto establishlost profits
recoverable as damages, the patent owner must show: “(1) demand for the patented
product, (2) absence of acceptable noninfringing substitutes, (3) his manufacturing and
marketirg capability to exploit the demand, and (4) the amount of the profit he would
have made.” 575 F.2d 1152, 1158" Bir. 1978); seeState Indus Inc. v. MokFlo
Indus., Inc, 883 F.2d 1573, 1577 (Fed. Cir. 1989) (adopEagduittest).

Arctic Cat challenges Ugone’s analysistié secondPanduitfactor: the absence
of accepable noninfringing substitutesArctic Cat contendshat Ugone admittethere
were noninfringing substitutes because Arctic Gald snowmobiles that were not
accused of infringement in 2012 and 2013, and riders could obtain the forward position
from Bombardier's patents by sitting forward on the snowmobile. (First Daley, Decl.
Ex.O at 1485-19) However, even if Arctic Cat's interpretation of this alleged
admission \ere accurae, Bombardier could still seek recovery under a masketre
analysis, whichcan replacahe second?anduitfactor in the context omulti-supplier
markets. Mor-Flo Indus, 883 F.2d at 1577-78.

Arctic Cat acknowledges that und®or-Flo, in certain circumstances “the

presence or absence of acceptable noninfringing alternatives does not mktteat’
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1578. Arctic Cat argues that Bombardier has not established that those special
circumstances apply in this case. While Bombardeesdot discuss in detail the
reasons thahe Mor-Flo analysis applies here, Ugodecused his reason$or pursuing
this analysis in his report, and Arctic Cat has not challenged those reasons in its briefing.
(See First Daley Decl.,, Ex. N 19098.) Because the presence of noninfringing
substitutes is not necessarily fatal to Bombardier’s claims, Ugone’s admission does not
render his opinions unreliabte fundamentally unsupported, and the Court will deny the
motionto exclude

Arctic Cat also challenges several other aspects of Ugone’s analysis, which it
contends are part of thRanduit analysis without pointing to any particul®@anduit
factor. First, Arctic Cat challenges Gelinas’ use of budgeted numbers as part of his
“contribution margin” analysis and Ugone’s reliance on those numbers in his analysis.
Gelinas admittedhat he began with budgeted numbers rather than actual numbers, but
Gelinas also stated that his “objective was to calculate adjustments in order that the
various components of the contribution margin SKU by SKU included in theosisi
represent actual instead of budgeted datdd., Ex. P §27.) Gelinas describebis
methodology for arriving at a contribution price throughout the rest of his reporteand h
did not rely solely on the budgeted price without further analy$is.qY30-73.) Arctic
Cat has nospecifiedany flaws rendering this methodology unreliable. To the extent
Arctic Cat challenges the basis for Gelinas’ opinion, it may donsorossexamination;
but, based on the argument before the Court, it does not find Gelom@nion

fundamentally unsupported or unreliable so as to warrant exclusion.
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Arctic Cat also argues that Ugone did not conduct an independent analysis of
Bombardier's manwfcturing capacity. Bombardier admits that Ugone relied on
testimony by Bombardier employees as well as Bombardier's past sée®, €.9.,
Conneely Decl., Ex. Afl6(c) 7 n.26.) Arctic Cat, however, does not suggest what type
of independent analysis would have been necessary, or how Ugone’s analysis was
insufficient. Bombardier contends that based on Ugone’s report, the additional sales
would have only resulted ian additional three or four production days to manufacture.
(Id. 1 6(c)) Ugonealso found that in fiscal year 2013Bombardier]s actual unit sales
plus lost unit sales” weré'less than the maximum annual amount historically
manufacturedand sold’ (ld.) BecausdJgone’s finding that Bombardier had sufficient
manufacturing capacity is ndtindamentallyunsupported or unreliable, the Court will
deny Arctic Cat’'s motion.

Finally, Arctic Cat challenges Ugone’s discussion of a Bombardier employee’s
lost profit estimate. Arctic Cat suggests that Ugone relied on the number provided by
Pascal Vieent Bombardier's global product manager. Ugone’s report does discuss
Vincent's estimate that “Arctic Cat would have lost 5% to 10% of its total U.S. market
share tdBombardier]had Arctic Cat not introduced the Accused Productid’ 113.)
However, Ugone did not adopt that number; rather, he considered other factors, including
a 2012 MY Snowmobile Owner Study prepared for Arctic,CGatd reached the
conclusion that Bombardier would have made additional sales amounting to 5 to 10
percent of Arctic Cat'saccused product sales —significantly less thanVincent

suggested. I4d. 111415.) Again, Arctic Cat doespecify how this analysis was
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improper and ignores much of Ugone’s supporting reasoning. The Court does not find
Ugone’s methods unreliable or his lgsbfit analysis factually unsupported and will

deny Arctic Cat’'s motion.

2. Convoyed Sales/Accessories

Next, Arctic Cat challenges Ugone’s opinion regarding lost profits on convoyed
sales of parts, accessories, and warranties, arguing that Bombardier has not shown a
functional relationship for the sales. Both sides &Narsaw Orthopedic, Inc. v.
NuVasive, InG.in which the Federal Circuit held:

To be entitled to lost profits for convoyed sales, the related products (e.g.,

the fixations) must be functionally related to the patented product and

losses must be reasonably foreseeable. Being sold together merely for

“convenience or business advantagenot enough. If the convoyed sale

has a use independent of the patented device, that suggestfuactmmal
relationship.

778 F.3d 1365, 1375 (Fed. Cir. 2015) (internal citations omitteaated on other
grounds by Medtronic Sofamor Danek USA, Inc. v. NuVasive 188.S. Ct. 893 (2016).

Arctic Cat contends that Ugone’s analysis did matiude any evidence of a
functional relationship between the snowmobiles and the parts, accessories, and
warranties. However, Ugone discusst#te basis for his finding that convoyed sales
apply here (First Daley Decl.Ex. N § 122(stating that snowmobile owners generally
purchase parts and accessories due to the wear and tear of their snowmobiles, and
typically purchase warranties at the initial time of purchase).) Additionally, several cases
suggest that lost profits on sparetpaarerecoverable. SeeKing Instruments Corp. v.

Peregq 65 F.3d 941, 953 (Fed. Cir. 1995) (finding no error in district court’s award of
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lost profits for spare parts for loading devic€arborundum Co. v. Molten Metal Equip.
Innovations, Inc. 72 F.3d 872, 882 (Fed. Cir. 1995) (discussing lost profit for spare
parts). Thus, the Court will deny Arctic Cat’s motion with regartdgone’s convoyed

sales opiniorbecausehe opinion is factually supported.

3. Reasonable Royalties

Arctic Cat argues that Ugone failed to apportion the profits between patented and
unpatented features when determining his royalty opinion and that he used the same
proposed royalty number for one or more of the accused patents, and therefore, the Court
should exclude hisoyalty opnion. Arctic Cat states that apportionment is required even
for nonroyalty forms of damagesSeeEricsson, Inc. v. ELink Sys., InG.773 F.3d 1201,
1226 (Fed. Cir. 2014) (“Indeed, apportionment is required even ferayaifty forms of
damages: a jurynust ultimately ‘apportion the defendant’'s profits and the patentee’s
damages between the patented feature and the unpatented features’ using ‘reliable and
tangible’ evidence.” (quotinGarretson v. Clark111 U.S. 120, 121 (1884)).

Bombardier contends that Ugone properly consideapportionment when
applying theGeorgia-Pacificfactors in ten pages of his reportSe€Conneely Decl.,
Ex.A 11159-78) In that section of Ugone’s report, he opined regarahgt would
havehappened ira hypothetical negotiation between Bombardier and Arctic Qalt)
Ugone consideredrctic Cat’s projections of increased profit per unit with the infringing
snowmobile over a noninfringing snowmobile model, Arctic Cat’s actual increase-in per

unit incremental profits with the infringing snowmobile over the noninfringing

-22 -



snowmobile, and the market success and demand for snowmobiles with the patented
feature. [d.) Arctic Cat contends that this analydid not specifically apportion profits
between th patented and unpatented features; rathgonesimply attributedall of the
projected increase in profits between prior or noninfringing snowmaobiles to the patented
feature. But, in fact,Ugone discussellis basis for attributing the demand for theusad
snowmobiles to the patented featuraeg, {1170, 173), in addition to the discussion of
Arctic Cat’s projected and actual increase in profits, as discussed above.

Ugone did not attribute all profits of the infringing snowmobiles to the patented
invention, only the increase in profit for infringing snowmobiles over noninfringing
snowmobiles. Ifl. T 187(finding a reasonable royalty rate of $350, whereas the profits of
accused snowmobiles ranged from $1,602 to $2,8A&)hjle Ugone did not expliciy
discuss apportionment of the patented versus unpatented features, he made related and
substantially the same inquiries as part of Gesorgia-Pacificroyalty analysis. See
AstraZeneca AB v. Apotex Cqr@82 F.3d 1324, 1338 (Fed. Cir. 2015Jlfe standrd
Georgia-Pacific reasonable royalty analysis takes account of the importance of the
inventive contribution in determining the royalty rate that would have emerged from the
hypothetical negotiation.”).

Arctic Cat also challenges Ugonetsyalty opinion, arguing that he faileid
differentiate between the royalty rate for the ‘8848 patents and the ‘669 patents.
Ugone didnot distinguish between the patents in his royalty rate analysis. He discussed
the “advantages of the PatemsSut,” but did not discuss the relative advantages of

either particular patent. (Conneely Decl., Ex. A7) Bombardierresponds that
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Ugone’s decision to treat all of the patents as having the same wasenot
unreasonable, as he found that all of the patents defata frame that would allow a
rider a more forward aggressive positiotd.)( While Arctic Cat can challenge the basis
for this opinion, the Court does not find it wholly unsuppodad will deny Arctic Cat’s

motion with regard to Ugone’s apportionment opinion.

[I. BOMBARDIER’S MOTION TO EXCLUDE

A. Karpik's Expert Opinion

1. Conflicts with the Court’s Claim Construction

Bombardier argues that the Court should exclude several of Karpik’s opasons
inconsistent with the Court’s construction of the patent claims. “No party may contradict
the court’s construction to a jury.’Exergen Corp. v. Wdllart Stores, InG.575 F.3d
1312, 1321 (Fed. Cir. 2009ee alsoKellogg v. Nike, In¢.No. 8:07CV70, 2008 WL
4216130, at *1 (DNeb. Sept. 12, 2008) (A] ny argument or evidence inconsistent with

the court’s claim construction is irrelevant.”).

I “engine mounted in the engineradle”

Bombardier’s first argument relates to Karpik’'s opinion that Arctic Cat’s accused
snowmobiles do not satisfy the “engine mounted in the engine cradle” limitation of the
‘847/'848 patent because the engines can only be moonteather thann the engine
cradle, since the engine cradle is a flat surface without wgllecl. of Joseph A. Farco

in Supp. of Pls.” Mem. in Supp. of Mot. to Strike (“Farco Decl.”), Ex. H5Y960,
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Feb.18, 2016, Docket No. 604 Bombardier argues that the Court foreclosedlihesof
argument by rejecting a similar argument during claim construction.

Arctic Cat argued during claim construction that an engine cradle must have side
walls because “[tlhe claim language that the enginen@uhted in’ the cradle clearly
requires something more than a flat surface or simple mounting point.” (Defs.” Claim
Construction Br. at 13, Dec. 19, 2014, Docket No. 448.) The Court rejected this
argument, construinghe term “engine cradle” to mean “the part of the frame that
supports the engine.” (Claim Construction Order at ZDhe Courtdid not explicitly
discuss the “mounted in” language in the claim construction ordersthigdthat its
construction was “consistent with the claim language and the specification,” including the
description of the “invention as including ‘a frame assembly that also includes an engine
disposed intheengine cradle.” Id. (emphasis added) Karpik’s opinion clearly runs
afoul of the Court’'s analysis, considering the similarity of the “disposed in” and
“mounted in” language,; if followed, Karpik's opinion would require side wallsthar
engine cradle- which the Court explicitly rejected.The Court will therefore grant
Bombardier's motion with regard to Karpik’'s construction of “engine mounted in the
engine cradle” because it is inconsistent with the Court’s claim construction order.

il. “straddle seat disposed on the tunnel” and “skis disposed
on the frame”

Next, Bombardier challenges Karpik's opinion related to the interpretation of
“disposed on” in the “straddle seat disposed on the tunnel” and the “skis disposed on the

frame” claimlimitations. During claim construction, Arctic Cat argued that disposed on
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meant“placed directly on,” but the Court rejected Arctic Cat’'s argument, and construed
“disposed on” to mean “arranged to be carried by.” (Defs.” Claim Construction Br. at 16
17, 24; Claim Construction Order at 24.) Karpik opindkdt the application of the
Court’s interpretation of “disposed on” in those claims renders the claims indefinite
“because the scope of the claims cannot be determined with reasonable certaryp.” (
Decl., Ex. H 1167, 0.)

Karpik statedthat the way Bombardier's expert, Breen, applibé Qurt’s
interpretation, “any element on a snowmobiléasranged to be carried by’ any other
element.” [d.) Bombardier points out that Arctic Cat made this same indefiniteness
argument during claim construction, and thus, by raising the argument again and arguing
that the Court’s construction renders the claim indefiditetic Cat is contravening the
Court’s construction. Arctic Cat argues that Karpik’s indefiniteness opinion responds to
Breen'’s application of the claim language and that Karpik's opirgamt challenging
the Court’'s construction, but rather Breen’s application. Additionally, Arctic Cat argues
thatthe Court’s claim construction orddrd not rulethat the claim could not be found
indefinite. However, ‘adetermination of claim indefiniteness is a legal conclusion that is
drawn from the court’s performance of its duty as the construer of patent claims.”
Personalized Media Commc’ns, LLC v. Int'| Trade Comra®il F.3d 696, 705 (Fed. Cir.
1998). In construing the patent term, the Court already found what a POSITA would
understand that particulalaim language to mean in light of the patent as a whole;
further argument regarding the definiteness of that interpretetiotmaveneshe Court’s

construction.See Aero Prods. Int’l, Inc. v. Intex Recreation Cof66 F.3d 1000, 1015
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16 (Fed. Cir. 2006) (“If a claim is amenable to constructionthe claim is not
indefinite.”). Accordingly, he Court will grant Bombardier's motion with regard to this

portion of Karpik's opinion.

iii. “pyramidal brace assembly connected to therame”

Bombardier challenges Karpik’s opinion that the accused snowmabderot
satisfy the “pyramidal brace assembly connected to the frame” limitation because the
structure that corresponds to the claimed “pyramidal brace assembly” was actually “a part
of the frame,” and therefore, could rm “connected to the frame.” (Farco Decl., EX.
19264-65;id., Ex. H 127.) Bombardier argues that this opinion is inconsistent with the
Court’s construction of the term “pyramidal brace assembly” as “a brace assembly with a
pyramidlike shape connected to the frame,” and construction of “frame” as “the
structural core of the snowmobile that holds, carries, or supports other components.”
(Claim Construction Order at 9, 14.)

Arctic Cat argues that Karpik only opingtat the accused productkd not
infringe becausehe alleged “pyramidal brace assembly” of the accuseavmobils
could notbe “connected to the frame” because thegre in fact part of the frame.
However, the portion of Karpik's opinion th&ombardier challenges didot discuss
Arctic Cats products; rather, Karpik was only discussitig patent language itself.
(Farco Decl., Ex. F[126465.) Karpik did so withoutmentioningthe Qurt’s prior

construction of “frame” or “pyramidal brace assembly.”
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In response, Arctic Cat relies Cutsforth, Inc. v. MotivePower, Inan which the
Federal Circuit found that a claim reciting a “brush catch coupled to the beam” needed a
“brush catch” as a separate physical structure, not acauiponent of the beam,
otherwise the words “coupled to” would be meaningle843 F. App’x 1008, 10123
(Fed. Cir. 201B This case isnapposite however,becauseBombardier acknowledges
that the pyramidal brace assembly and the frame are separate physical structures, and the
Court found as much in its claim construction order. (Claim Construction Order at 9, 14
(finding the “frame” is “the structural core of the snowmoliiat holds, carries or
supports other componeritsvhile the “pyramidal brace assembly connected to the
frame” refers to*a brace assembly with a pyraridle shape connected to the frame”).)

The challenged portion of Karpik’s opinion ignores the Court’'s constructiecause
“[n]Jo party may contradict the court’s construction to a jugxérgen 575 F.3d at 1321,
andallowing Karpik to doso would confuse the jury,@hCourt will grant Bombardier’s

motion with regard to Karpik’s pyramidal brace assembly opinion.

V. “apex”
Bombardier also challenges Karpik’'s opinion referring to theeXapas the
“‘common area.” The Court construed “apex” as “[t]he uppermost part of the pyramidal

brace assembly.” (Claim Construction Order at 1Byt, in his expert reporarpik
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instead referredo the apexinterchangeablyas the “common area’SeeFarco Decl.,
Ex.F 961, 110, 146, 150, 225.)

Arctic Cat rightly states that these definitions do not necessarily conflict: ithere
no reason thahe “uppermost part of the pyramidal brace assembly” cannot be located at
a “common area.” But, the problemtistKarpik used‘common area” as the definition
for “apex,” without regard to whether wasalso the “uppermost part dfie pyramidal
brace assembly.” Arctic Cat also points out that Bombardier theederm “common
apex” in its summary judgment brief. In those statements, however, “commornvegex”
not acting as a definition of apexThe Court will thereforegrant Bombardier's motion
and exclude Karpik’'s opinions to the extent that he ubedterm “common area”

interchangeably with “apex” without regard to whether the area is also the “uppermost

® Specifically, Karpik statethe following: “the front tube, rear tube, andsblaped tube
meet at acommon area {.e.,, an apex)forming a triangulasshaped structure,” (Farco Decl.,
Ex.F 161 (emphasis added)); in discussing patent language stating that parts come &bgether
“‘common point,” Karpik statethat “one skilled in the art would understand that it would not be
necessary for the bars to come to a common point, but rather a common area,” @ne that
patents “give little or no guidance to the dimensions of that common afteeh(is later
described as the ‘apey,” (id. 1110 (emphasis added)). Also in reference to the TS/Mod sled,
Karpik stated‘the front tubes and rear tubes come to a common area or point, which is the same
as the ‘apex’ described and claimed in the ‘847 and ‘848 Patants]'{46);later, he statethat
while the TS/Mod’s connectiaof tubes and legs “are not symmetrjdaltihe person skilled in
the art would understand this area to be the apex, and would consider this assembly to be an
interconnection of the left and right rear tubes with the left and right front tobesommon
area,” (d. 1150); finally, he statedhat this area of connection “is trapezoidal in shape and
serves as the common arepaéxial) in which the front and rear legs meetd. (222 (emphasis
added)).
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part of the pyramidal brace assembly,” because such usameonsistent with the

Court’s definition and would confuse the juty.

2. Snowmobile and Skis

Bombardier challenges Karpik's conclusions that the T/S Mod sled was a
snowmobile and had skis and the basis for those opinions because those terms were not
submittedfor the Court’s construction armkecause&arpik considered anecdotal extrinsic
evidence rather than the intrinsic patent reco@aim terms are read in light of the
intrinsic patent recordSee Phillips v. AWH Corp415 F.3d 1303, 1324 (Fed. Cir. 2005)
(recognizing the primacy of intrinsic evidence in claim construction and that extrinsic
evidence cannot be “used to contradict claim meaning that is unambiguous in light of the
intrinsic evidence”). “The words of a claim are generally given their ordinary and
customary meaning as understood by a person of ordinary skill in the art when read in the
context of the specification and prosecution historyfiorner v. Sony Comput. Entm’t
Am. LLG 669 F.3d 1362, 1365 (Fed. Cir. 201But, “[t]o act as its own lexicographer,
a patentee must ‘clearly set forth a definition of the digpataim term’ other than its
plain and ordinary meaning.ld. (quoting CCS Fitness, Inc. v. Brunswick Cqr288

F.3d 1359, 1366 (Fed. Cir. 2002)).

’ Arctic Cat also noteghat the Magistrate Judge addressed Karpik's apex opinion
However, the Magistrate Judge’s order addressed only whether the apexiahiscuas
inconsistent with Arctic Cat’s prior representations to @uurt; the order did not discuss
whether the opinion was inconsistent with the Court’s claim construct®eeOfder at 4850,
Apr. 19, 2016, Docket No. 704.)
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Bombardier initially did not point to any particular intrinsic definition of
snowmdile or skis that Karpik ignored, but in its reply bri&ombadier provided a
single statement from the descriptiontbé embodiment section of the patent, whni
states:*As with any snowmobile, endless track 16 is operatively connected to motor (or
engine) 18 to propel snowmobile 12 over the snow.” (Apgt at43, 5:4548, Mar.9,

2015, Docket No. 469.) The Court does not findt this single statement edtlishesa
particular meanindor the terms'snowmobile” or “skis,” and Karpiknay properly opine

on the commonsense definitaf those terms Neither party submitted those terms to
the Court during claim construction, and thus, Karpik’s opinion does not contradict a
prior construction of the Court. Accordingly, the Court will geBombardier’'s motion

to exclude.

3. Obviousness Opinions
Bombardier challenges Karpik’s opinions that the ‘8848 patents are invalid for
obviousness because the arrangeréfie legs into a pyramidal brace assembly was a
“design choice.” Bombardier contends that Karpik opinions regarding “design choices
should be excluded because there is too great an analyticabegaeen Karpik's
conclusions and the supporting reasorgee Kuhn v. Wyeth, In®686 F.3d 618, 625
(8”‘Cir. 2012) (“Expert evidence may be excluded if the court determines ‘that there is

simply too great an analytical gap between the data and the opinion proffered.” (quoting

Gen. Elec. Co. v. Joingb22 U.S. 136, 146 (1997)).
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Bombardier points to several paragraphs that mention design choices within
Karpik's discussion of the Tsutsumikoshi patent, whiBombardier arguesare
conclusory andlo not take into account the purpose or design alternatives availSele. (
Farco Decl., Ex. F[1239, 243, 247.) However, the statements are surroubgled
Karpik's analysis on which they are based. Throughout the Tsutsumikoshi section,
Karpik suggestedhat it would have been obvious to combine the BLADE snowmobile
with the Tsutsumikoshi patent, ahd discussethotivations, such as that the pyramidal
frame “was a design choice available to achieve a snowmobile frame with sufficient
rigidity and torsioml resistance.” I(. 1247.) The same appears true of the other
sections Bombardier citesSde e.qg.d. 1252 (“A person of skill in the art clearly would
have appreciated from general knowledge and from examining Yasunaga that the type of
pyramidal frame taught in Yasunaga was a design choice available to achieve a
snowmobile frame with sufficient rigidity and torsional resistancead); 1262 (“A
person of skill in the art would have understood that the type of pyramidal frame taught
in the ‘715 Patent presented design choices from which one could achieve a snowmobile
frame with sufficient rigidity and torsional resistance, and have the option of adding a
sub-frame to the snowmobile.”).)

Overall, BombardiechallengeKarpik’s use of the words “design choice,” while
ignoring the surrounding context. To the extent Bombardier challenges the factual basis
for Karpik's opinion, or his conclusions, it can do so onssexamination, but at this
time, the Court does not find the opinion or conclusiwmslamentally unsupported and

will deny Bombardier’s motion.
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4. Publication and Praise Opinions

Bombardier challenges one paragraph in Karpik’s expert report where he stated
that hewas ‘very skeptical aboufBombardier]s interpretation of the significance ahy
industry praise” because the publications Bombardier aedndustry praise of its
inventionwere not necessarileliable. (Farco Decl., Ex. §286.) Karpik stated that
the publicationgvere “notConsumer Reporype of publications thafwere] known for
providing independent technical analysis of proglidiut rather “trade publications that
rel[ied] on the snowmobile industryin particular, Bombardier, Polaris, Arctic Cat, and
Yamaha —for both their advertising revenue and readership baseld.) ( Karpik
suggestedthat those publications promdtenew product lines and “often owver
emphasiz[ef the significance of differences from previous model years or alleged
‘advancements’ in snowmobile technology order to excite their readership and
maintain relationships with the major manufacturersd:) (

Bombardier challengethis opinionassubjective and unsubstantiated. However,
Karpik based hipinion on his “decades of experience in the snowmabdestry.”
(Id.) Karpik owns BLADE Motor Sports Group, which manufactures the BLADE
snowmobile, and he has “more than 35 plus years’ experience building and designing
snowmobiles.” Id. 111, 7.) Bombardier also points to Karpik’s own citations toilaim
publications in his expert report when discussing his companyADE snowmobile.
(Id. 9170, 280, 287.) However, those citations were inténdedto demonstrate praise

or industry success, but rathttirey were discussions of prior art. See e.g.id. 1280
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(discussing é&nowGoerarticle mentioningBombardier's REV snowmobiles because it
acknowledged that Bombardier's REV was not the first snowmobile with a “rider
forward” position)) Moreover, Bombardier'shallenges are to the factual basis for
Karpik’s opinion, and the Court rejects them becabsesed on the record before the
Court, Karpik’s opinionsare not fundamentally unsupporte@eelLoudermill 863 F.2d

at 570;Bonner 259 F.3d at 929-30.

Overall,because Karpik is an expert in the relevant fie&sedhis opinion on that
experience, andavethe reasons for his opiniehsuch as the magazines’ motivations for
potential exaggeratior the Court does not find the challenged opisianreliable or
irrelevant. Rather, Bombardier'slisputes goto the weight the jury should give to
Karpik's opinion, and the Court will deny Bombardier's motion with regard t® th

opinion.

5. Commercial Success

Bombardier similarly challenges Karpik’s qualifications to assert opinions
rebutting Bombardier's assertion of commercial suceesgluding consumer demand,
market share, and consumer loyalty for the REV snowmobiles, as well as Arctic Cat's
motivations to copy. SeeFarco Decl., Ex. F[270, 27273, 28893; Karpik Decl.,
Ex. A 11222, 230, 232, 240.)Bombardier contends thaihe Court should not allow
Karpik to provide these opinions because he is not an expert with regaaes
marketing, and industry studies, and he does not have experience or training as a financial

or marketing analyst. Bombardier cit#¢heeling Pittsburgh Steel Corp. v. Beelman
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River Terminals, In¢.254 F.3d 706, 715 {8Cir. 2001), in which the court found that an
expert qualified to testify on flood risks could not testify on warehouse safety because he
lacked experience or education on that issue. Here, however, Karpik qualifias as a
expert based on his experience in the snowmobile industry, including involvement “in the
design, manufacture, and sales of the BLADE snowmobile.” (Farco Decl., 135
Karpik's lack of experience as a financial or marketing analyst is not determinative
because he has specific experience in designing, manufacturing, and selling in the
pertinent industry. Accordingly, the Court will deny Bombardier's motioexoclude

with regard to Karpik’s commercial succegsnionsbecause they are baseu iarpik’s

experience.

6. Non-copying Opinions

Bombardier also challenges Karpik's opinion that Arctic Cat did not copy
Bombardier's REV snowobile, whichBombardier contenddid not contain technical
analysis or methodology and would confuse the jury. For the most part, the challenged
opinions dispute the bases for Bombardier's expert's opinion regarding copifeg
Farco Decl., Ex. M129091(rebutting evidence alleged to show commercial success as
evidence of copying)id. 1129497 (disagreeing with Bombardier and Bombardier’s
experts’ interpretation of several documents); Karpik Decl., Ex.2A9(statinghat the
differences between the two products suggest that Arctic Cat did not cdp§)239
(countering Breen’s suggestion that the length of time it took for Arctic Cat to develop its

snowmobile suggested copying by suggesting that other existing art also could have
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contributed to the shortened time, not just Bombardier's worl)epending onthe
evidence eventually admitted at trial, many of Karpik’s copyomnions may be
irrelevant. However, they are related to Karpik's expertise, and because the Court is
denying Arctic Cat's motion with regard to Breen’'s copying opinions, Karpik's
responsive opinions providing alternative readings of Breen’s supporting docunagnts

be relevant as wefl.

Bombardier also challenges one particular paragraph in which Karpik disputed
Bombardier's assertions that Arctic Cat's “obtaining or analyzjBgmbardier]'s
snowmobiles supports an inference of copying.” (Karpik Decl., Ex.2A44Y) Karpik
stated that “[bJenchmarking competitive products is very common,” and that a
Bombardier employee had testified that Bombardier did it as wiell) Finally, Karpik
statedthat, in his opinion, “there was nothing unethical or illegal about anyicA@zt
evaluation, analysis, inspection, tekwn, etc. of anyBombardier]snowmobile.” (d.)
Based onKarpik’s experience and Bombardier's assertions of copying, the Court will

allow general testimony about the practice of “benchmarking”; howewer, Court

8 Bombardier also contends that Karpik’s opinions regarding Arctic Cat's lack of
motivation to copy Bombardier's snowinites should be excluded because he cannot speculate
about adefendant’s motivations. Bombardier cilesre Baycol Products Litigatignin which
the court stated that “an expert witness’ speculation as to the motivation otiBxetfers outside
the realmof Rule 702,” 532 F. Supp. 2d 1029, 1054 (D. Minn. 2007); however, that case
involved strict drug liability and excluded expert testimony about the defecdgmbration’s
state of mind or intentions. Here, Bombardier seeks to show that Arctic Cat ctgpied
snowmobile based on circumstantial evidence. Kadiknot assert that heould interpret
Arctic Cat’s state of mind at the time; rather,doeightto counter Breen’s assertions that Arctic
Cat would have had business motivations to copy.
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cautions Karpik and Arctic Cat not fwovideexpert testimony regarding the legality or
morality of the practice.Seeln re Baycol Prods. Litig.532 F. Supp. 2d 1029,053
(D. Minn. 2007) (“Personal views on corporate ethics and morality are expiert
opinions.”). With that warning, the Court will deny Bombardier's motion at this tine

generally, Karpik’s opinions relate to his expertise and may be relevant at trial.

B. Warner’'s Expert Opinion
1. Qualifications

Bombardier challenges Warner’'s qualifications to serve as an expert in this case
arguing that Warneailoes not have professional experieimcthe relevant ar the design
of recreational vehicles. Warner has a bachelor's degree in manufacturing engineering, a
master’'s degree in mechanical engineering, and significant experience in the field of
accident reconstruction and automotive testing. (Farco Decl., Ex. G atD&cb of
Robert K.Goethalsin Supp. of Pls.DaubertMot. (“GoethalsDecl), Ex. E Mar. 26,
2016, Docket No. 67) However, Bombardier contends th&farnets education and
experience is insufficient becauseddmitted that he has never designed a snowmobile.
(SeeGoethals Decl., Ex. F at 79:3-5.)

Arctic Cat challenges Bombardier's exclusive focus on Warner's professional
experience. Warner statéhat in addition to his engineering background]tring the
past 40plus years[he has]ridden thousands of hours on snowmobiles and become
thoroughly familiar with various snowmobile designs.” (Decl. of Mark WameDpp.

to Bombardier'sDaubertMot. 19, Apr. 25, 2016, Docket No. 728.) During this time,
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Warner has “owned over a dozen snowmobiles” afcbmpletely disassembled and
assembled snowmobiles and personally performed hundreds of repairs and modifications
on snowmobiles,” including “machin[ing] parts for snowmobiles[ amdld[ing] broken
snowmobile frames. (1d.)°

Bombardier also argues that the Court should not permit Warner to opine about
the Bombardier Twin Tracks and T/S MOD Ill because he does not have personal
experience with them, has never attended an oval ice race or witnessed the sleds in
operation, and has only seen an oval ice track from above, whilpltne, and irvideos.
(SeeGoethals Decl., Ex. Bt 239:14; 242:17243:16.) Arctic Cat counters that personal
experience of the type Bombardier discusses is not necessary. Rather, Warner bases his
conclusions orhis examination of the snowmobiles and other soyrliks transcripts
and discussions with other experBombardier also argues that Warner’s testimibrag

SnoScoots havadjustable handlebaesmdcould operate in a forward steering position is

® Bombarder also contends that Warner admitted he was not “an expert in snowmobile
history.” (Goethals Decl., Ex. F at 8618.) In fact, the Bombardier attorney admitted that was
not a fair question. Iq. at 80:1415.) Thenthe attorneyasked if Warner considered himself an
expert in the history of the design of snowmobiles from the time of the first snoventobil
present day, to which Warner responded,

| think | have a good understanding of the evolvement of the history of
snowmobiles, but | don’t have .a memory of every snowmobile that was made.
... But I do think I am an expert when it comes to the overallsnowmobile
picture. | don’t know if I would call myself an expert in snowmobile history.

(Id. at 80:1981:6.) Warnerstated that he obtained this information from personal experience,
reading snowmobile magazines, and studying snowmobile botksat 81:1723.) The Court
therefore rejects Bombardier's assertion that Warner's only experience with nsobites
stemmedrom this case.
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speculative because he does not know of anysing the snowmobile in that manner
prior to 2015 whete didit himself. Seed. at 191:23-192:24"

The Court finds thatVarner's degrees in engineering as well as his personal
experience with snowmobiling and snowmobiling history are sufficient to qualify him as
an expert. To the extent Bombardier challengedatieial basis of Warnergpinions it
can do so omrross-examinationAccordingly, the Court will deny Bombardier's motion

to exclude based on Warner’s qualifications.

2. Anticipation and Obviousness Opinions
Bombardier next contends thtdte Court should exclud#&/arner’'s obviousness
and anticipation opinions as irrelevant because they are “purely conclusory,” and
therefore, would not help the trier of fact. Bombardier points to the “Sugnrof
Opinions” at the start oWarner'sexpert report, and repeated again at the end of the
report, in which he listed which claims of the ‘669 patent were anticipated by various

prior snowmobiles, (Farco Decl., Ex. G &-13), and stated that various combinations of

19 Bombardieralsocontends that Warner admitted that he wateastskilled person in
the art; better only than one who had never seen a snowmobile before. However, that somewha
mischaracterizes Warner’s testimony. In fact, Warner and Bombardiersegttdiscussed the
broad range of individuals that would fall within the Court’s definition of POSITAuinbg
someone with an engineering degree and no experience to someone with mangf years
experience and a degree, as well as someone without a degree and two years of experience or
without a degree and many years of experience. (Goethals BecF at 104t1-106:3.) The
two then went through a lengthy exchange about levels of skill in the art, dvrioly Warner
stated that someone with extraordinary skill in the art would probably have a Phel2ding a
bachelors, and the attorney askeldb a “person with less than ordinary skill in the art” would
be, and Warner respondedim]aybe someone who's never seen a snowmobile befole. at(
112:6-24.)
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features from prior snowmobiles would have been obviadsa( 1423). Bombardier
contends that those opinions are conclusory and not supported by technical analysis or
explanation. However,Bombardier ignores the rest of the report, chhprovided the

basis for Warner’s opinionsld( at 55-71, 84-106.) To the extent Bombardier challenges
the basidor these opinions, it can do so at trial; but, Warner’s opinions are not entirely
unsupported, and by citing only the summary of Warrgsisions,Bombardier does not
squarely address Warner's methods or the basis for his opiniol& Cdurt will
therefore deny Bombardier's motion with regard to Warner’'s anticipation and

obviousness opiniors.

3. POSITA
Next, Bombardier argues thahe Court should exclud&/arner’s obviousness
opinions as unreliable and irrelevant because he applied a broad definition of a POSITA.
Bombardier points to Warner's testimony as suggesting that he did not consider a
particular POSITAduring his analyses. (See Goethals Decl.,, Ex. F at 155)
However,in his testimonyWarnermade clear that he applied the Court’s definition of
POSITA, (d. at 155:1824; Farco Decl., Ex. G at 9), and Bombardier provides no case

law or argumentsuggesting that following the Court’s definitioof POSITA is

1 Bombardier also argues that Warner's obviousness discussion was based on an
impermissible use of hindsight analysis. However, Bombardier mainly resatee same
argument that Warner's obviousness analysis does not provide sufficient detaihyoa
POSITA would have known to make each addition. Bombardier provides no case citation for
exclusion on this ground, arguing only that the opinions are unreliable and irrelevantourhe C
sees no reason to exclude Warner’s analysis on this basis.
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insufficient, or that the Court must exclude expert testimony where the expert relies on a
broad definition of a POSITA.Accordingly, the Court will deny Bombardier's motion

on this ground.

4. Scaling the ‘669 Patent Figures

Bombardier argues that Warner’s opinions and analysis based on his attempts to
scale the figures from the ‘669 patent should be excluded because they relied on the
incorrect technical assumption that the figures were drawn to scale. Warner ctmaitte
he didnot think that Figures-Z of the ‘669 patentvere drawn to scalebut he used
measurements from those figurasiltiple times in his report.(See Farco Decl., Ex. | at
74;id., Ex. Gat 46-55) Arctic Cat contends that the inconsistencies between the figures
are important and contribute to uncertainty about the meaning of the patentAndtich
Cat argues isrelevant to an indefiniteness and enablement challenge. Accordingly,
Warnerdid notrely onan incorrect assumption that the figumsredrawn to scale, as
Bombardier suggests, but rather, he opitined inconsistencies between the figures could
cause uncertainty On the record beford, the Courtdoes not find these methods
unreliableor the conclusions unhelpful for this limited purpasetthe parties should use
caution to ensure that the measurements do not confuse théArogrdingly, the Court
will deny Bombardier’s motion, and will not categorically exclude Warner's opinions
regarding the figures in the ‘669 patent, but the Catlltconsider arguments regarding

the relevance of any such testimony if the need arises at trial.
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5. Position Measurements

Finally, Bombardier argues that Warner's position measurements and related
opinions are unreliable becaudéarnercompleted them in a “loaded” positienwith a
rider test dummy— whereas, the patent specifies that its measurements are for an
“unloaded snomobile” — without a rider. Arctic Cat responds that Warner followed
Bombardier’s own test protocol, which specified that measurements should be taken with
a dummy onthe snowmobile. $eeDecl. of Annamarie Daley in Supp. of Arctic Cat’'s
Opp’'n to Bombarakr's Daubert Mot., Exs. C, S,Apr. 25, 2016, Docket N@.20.)
Because the measurements are not necessanfgliable the Court will deny
Bombardier’s motion

Bombardier also argues that Warner's measurements are unreliable because they
vary widely fromArctic Cat’s prior art statement and the measurements of Bombardier’'s
expert in the related Canadian litigation. The three sets of measuresoguopsst
significant variation However, no single set of measurements is a clear outlier, and
therefore, the comparison does not establish that Warner's current numbers are
unreliable. Accordingly, the Court will deny Bombardier's motion with regard to

Warner's position measurements.

This case will be placed on the Court’s next available trial calendar.
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ORDER

Based on the foregoing, and all of the files, records, and proceedings hHetgin,
HEREBY ORDERED that:

1. Arctic Cat’sMotions to ExcludeBombardier's Damages and Certain Other
Confidential Expert Testimony [Docket No. 656 DENIED .

2. Arctic Cat's Motions to ExcludeDr. Christine Raasch and Certain
Testimony of Robert Larson and Kevin Breen [Docket No. GS8BENIED.

3. Bombardier's Motion to Excludérctic Cat's Expert OpiniongDocket
No. 667] isDENIED in part andGRANTED in part, as follows:

a. The motion iISGRANTED with regad to Karpik’'s opinions that are
inconsistent with the Court’s claim construction order, as described above.

b. The motion IDENIED in all other respects.

DATED: February 24, 2017 Jotan. (e
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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