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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

ROBERT E. CATTANACH, Civil No. 13-1664JRT/ISM)
Plaintiff,

V. MEMORANDUM OPINION

BURLINGTON NORTHERN SANTA FE, AND ORDER

LLC and BNSF RAILWAY COMPANY,

Defendants.

Fredric A. Bremseth and Christopher J. MorelaBREMSETH LAW

FIRM, 601 Carlson Parkway, Suite ®9Minnetonka,MN 55305; and

Robert E. CattanaciORSEY & WHITNEY LLP , 50 South Sixth Street

Suite 1500, Minneapolis, MN65402, for plaintiff.

Emily A. Atkinson and Timothy K. MastersonSWEENEY &

MASTERSON, PA, 325 Cedar Street, Suite 6(&t, Paul, MN 55101, for

defendants.

Plaintiff Robert Cattanach brings this negligence claim against defendants BNSF
Railway Company (“BNSF”) and BurlingtoNorthern Santa Fe, LLC (“BNSF LLC")
for injuries he sustained in a bicycling aaad Cattanach was riding with friends in
St. Paul Park, MN when the front tire ofshbike fell into a gap between two cement

panels at a railroad crossing. Cattanatleges that BNSF was negligent in the

maintenance, upkeep, inspectiamd repair of the railroad crossing. This matter is now

! BNSF moves that Defendant BNSEC be dismissed from this case because it is not a
proper party. (Defs.” Mem. in Supp. of Suminat 4, 34, Dec. 26, 2014, Docket No. 71.) This
issue appears to have arisen out of a simple neisthle to the similarity of the names of the two
separate entities. The record reflects BBISF LLC does not own coperate the Broadway
crossing, nor does itoaduct any railroad operations inettState of Minnesota. (Aff. of
Michael A. Horton Y 3-4, Dec. 26, 2014, Dockei.N3.) Therefore, the Court will grant in
part the Defendants’ motion for summary judgment, to the extent it relates to claims against
BNSF LLC.
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before the Court on Defendant’s motions sommary judgment and to exclude expert
testimony.

Viewing the facts in the light most favasle to the nonmoving party, the Court
finds that a genuine issue of material fachams as to whether BB had notice that the
railroad crossing might be dangerous to passing vehicles, including bicycles. The Court
also finds that Cattanach’s state law tokdim is not preempted by any regulation
pursuant to the Federal Railroad Safety Actl®70 (“FRSA”) and that his actions did
not constitute contributory negence as a matter of law. fver, the Court finds that the
testimony of Drs. O’Brien an8inicropi is sufficiently relevat and reliable to overcome
BNSF’s Daubert challenge, and the testimony Baymond Duffany will be permitted
except to the extent he purports to opare BNSF’'s compliance with Minnesota state
statutes. Thus, the Court will deny BNSK®tion for summary judgment and deny
BNSF’'s motion to exclude expert testny, except as to Duffany’s testimony on

Minnesota state law.

BACKGROUND
l. CATTANACH’S INJURY
On July 15, 2012, Cattanaegtas riding his bike on Broavay Avenue in St. Paul
Park, Minnesota. (Notice of Removal, Ex. 1 (*Compl.”) T 5, June 27, 2013, Docket
No. 1.) When Cattanach and his ridinggp attempted to pass over a railroad crossing
(“the Broadway crossing”), the front wheel loiE bicycle dropped several inches into a
gap between two cement planks separating the rails of the train tdack. Cattanach

was thrown from his bike to the pavementisiag him to sustain various injuriesld.{
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Since the accident, Cattanach reports suffeongoing complicabins from head, neck,
right shoulder, and left hand injuries he stdtk in the fall. (Sixth Aff. of Karl E.
Robinson (“Robinson Aff.”), Ex. A (Dep. of dbert Cattanach (“Cattanach Dep.”)) at
15:16-16:18, 20:17-21:17, Dec. 26, 2014, Docket No??When the accident occurred,
Cattanach and his riding group were tiawg in the eastbound lane on Broadway
Avenue. (Robinson Aff., Ex. B (Tr. of RotieCattanach Statemefiaken on July 27,
2012 (“Cattanach Statement”)) at 6-7, 11-1Zhe riders were traliag side-by-side in
pairs of two. [d. at 4-5, 11-12.) Because Cattanads traveling to the left of another
rider, he was riding toward the center of the land.) (

The track and the Badway crossing are ownedicamaintained by defendant
BNSF. (Compl. 1 5.) The Broadway crossimgs part of a route that Cattanach and his
cycling group regularly traveleduring the preceding yeargCattanach Dep. at 31-32;
Cattanach Statement at 5-698- In fact, Cattanach believ¢he group had gone over the
crossing one or two weeks pritar the accident. (Cattanach Statement at 5-6.) Although
the group had observetie poor condition of the crosg), neither Cattanach nor any
members of his cycling group had previgusoticed the spedid gap that caught
Cattanach’s tire on July 15, 2012ld.(at 8-9; Robinson Aff., EXC (Dep. of Robert D.
Sturm (“Sturm Dep.”)) at 51-54; Robinsoiff., Ex. D (Dep. of Heather Guggemos
(“Guggemos Dep.”)) at 31-35 (describing tishie had previouslgoticed a gap between
the tracks and the concretepaeate from the particular gathat caused Cattanach’s
accident); Robinson Aff., Ex. E (Dep. of Mich&&pengler (“Spengler Dep.”)) at 22-24,

72)

2 Unless otherwise specified, all page nursbrefer to internal document pagination.
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I. BNSF'S MAINTENANCE OF THE BROADWAY CROSSING

The record reflects a long hisy of maintenance issues at the Broadway crossing,
dating back to 2007. A $eember 28, 2007, email froitynn Leibfried BNSF’s then-
Manager of Public Projects, first acknowledgBNSF’s awareness of problems with the
crossing. (Aff. of Paula M. Jossart (“JasgsAff.”), Ex. 12, Sept 25, 2014, Docket
No. 57.) In the email, Leibfried wrote, NESF recently worked othe crossing, due to
drainage problems. We replaced the condreiewas in the crossing previously . ... |
gather they are concerned abtheg gap between the concreated the rail, however that
style of concrete has that problem in all locationsd’) (

Additional email messages fraiime following year suggethat the situation at the
Broadway crossing continued tteteriorate. St. Paul fRaMunicipal Client Manager
Richard Seifert wrote to Leib&d in July of 2008 that “the condition is degrading at a
rapid pace.” (Jossart Aff.,, Ex. 14.) Seifendicated that concrete pads near and
surrounding the track were settling and failing torsan extent that rebar in the concrete
was almost comptely exposed. I(.) Nearly a year later, on May 31, 2009, a St. Paul
Park police officer photographdbe crossing. (JossarffAY 17, Ex. 16.) The photos
appear to depict the same conditions desdribeSeifert's emails- crumbling concrete,
exposed rebar, and uneven surfacés.) (

On June 6, 2012, just over one montlobe Cattanach’s accident, St. Paul Park
City engineer Morgan Dawley sent email to BNSF officials, stating:

I've been made aware th#te Broadway Avenue itacrossing surface in

St. Paul Park, MN has deteriorated g, to the point that pieces of metal

project upward that appear to presen safety hazardo vehicles and
motorcycles, and possibly rail cars.e®e have BNSF schedule a safety
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inspection of the crossing to seeg/dfu can identify theroblem and follow
up with me as soon as possible we can discuss the results of the
inspection.
(Jossart Aff., Ex. 19.)On the same day, Ldileed forwarded Dawleyy message to other
BNSF officials, stating:
Can you have someone check thisssing out? The City and BNSF have
been going back and forth on this fggars. | believe Golding had done
some maintenance work and City di@ §having . . . about three years ago.
The final product didn't meet Cityexpectations, so they have been
complaining ever since. From thecfures they took, it was a legitimate
complaint.
(Id.) Leibfried further indicated that therossing would require “[flull concrete
replacement.” 1fl.) Following Leibfried’s June 6mail, BNSF Roadmaster Dale

Johnson inspected the Broadway crossing amdirmed that “it is loose and the ties are

in bad shape.” (Jossart Aff., Ex. 20.)

1. PROCEDURAL HISTORY

Cattanach initiated this syiiro sein Minnesota state coum Ramsey County.
(Compl. at 1, 6.) BNSF answered the conmilan June 24, 2013. (Answer, June 27,
2013, Docket No. 3.) Theompany acknowledged owning and operating the tracks
where the incident occurred, but denididciims that it had been negligentld.(11 2-
10.) Shortly thereafter, BNSF filed for removal United States Btrict Court for the
District of Minnesota. (Notice of Remwal, June 27, 201R8ocket No. 1.)

On December 26, 2014, BNSF movéolr summary judgmenon multiple
grounds. (Mot. for Summ. J., Dec. 26, 20Dbcket No. 69.) Orhe same day, BNSF

also moved for exclusion of expert tesbtny and opinions by three of Cattanach’s



proposed expert witnesses. (Mot. to Excliidgert Witnesses & Test., Dec. 26, 2014,

Docket No. 79.) This matter is ndvefore the Court on BNSF’s motions.

ANALYSIS
l. BNSF'SMOTION FOR SUMMARY JUDGMENT
BNSF moves for summary judgment orre@ primary grounds: (1) Cattanach
cannot prove the essential element of his negligence claim that BNSF had actual or
constructive notice of the gap that allegechyised the accident; (2) Cattanach’s claim is
preempted by the FRSA; and (3) Cattanack nagligent as a matter of law because he

was riding his bike in the middle of tihead in violation of Minnesota law.

A. Standard of Review

Summary judgment is appropriate whereréhare no genuine issues of material
fact and the moving party calemonstrate that it is entitléd judgment as a matter of
law. Fed. R. Civ. P. 56(a). A fact is material if it might efféne outcome of the suit,
and a dispute is genuine if the evidenceush that it could lead a reasonable jury to
return a verdict for either partyAnderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986). A court considering a motion for sunmpnaudgment must view the facts in the
light most favorable to th@on-moving party and give dh party the benefit of all
reasonable inferences to theawn from those factdMatsushita Elec. Indus. Co. v. Zenith
Radio Corp,475 U.S. 574, 587 (1986). Summagundgment is appropriate if the
nonmoving party “fails to make a showingffatient to establish the existence of an
element essential to that party’s case, andvhich that party wilbear the burden of

proof at trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). “To defeat a motion
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for summary judgment, a party may not rgzbm allegations, but must produce probative
evidence sufficient to demainate a genuine issue [of teaal fact] for trial.” Davenport
v. Univ. of Ark. Bd. of Trs553 F.3d 1110, 1113 {(8Cir. 2009) (citingAnderson477

U.S. at 247-49).

B. Actual or Constructive Notice of the Dangerous Condition

The first ground on which BNSF moves summary judgmens that Cattanach
“has not and cannot prove assential element of his stdtav negligence claim, namely
that BNSF had actual or constructive noticetleg gap that plaintiff claims caused his
accident.” (Defs.” Mem. in Supp. of Summ.at. 1, Dec. 26, 2014Docket No. 71).
Cattanach contends that neither actualaomstructive notice is required because BNSF
created the condition by its own actions. Alternatively, Cattanach maintains that to
survive summary judgment, he is not reqdirto prove that BNSF had notice of the
specific gap in the concrete that caused higyn Rather, he argudbat he must show
only that there is evidence tHANSF had sufficient notice gfeneral unsafe conditions at

the crossing.

1. Condition Created By Direct Actions of a Landowner
Under Minnesota law, “[u]nless the damgus condition actually resulted from the
direct actions of a landowner or his or hermpéoyees, a negligencedbry of recovery is
appropriate only where the landowner haduaktor constructive knowledge of the
dangerous condition.’'Rinn v. Minn. State Agr. So¢'¢11 N.W.2d 361365 (Minn. Ct.
App. 2000). Cattanach argues that bseathe gap in the concrete was caused by

BNSF’s direct actions, he is not requiredptove that BNSF hadctual or constructive
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knowledge of the unsafe conditions at thessing. A BNSF official indicated at a
deposition that BNSF usedtype of concrete at the crossing that they knew deteriorated
more rapidly than other types, and occasionally presentga ggpblems.” (Jossart Aff.,
Ex. 8 (Dep. of Lynn Leibfried (“LeibfriedDep.”) at 15:11-21, 33:16-34:25, 36:6-24,
58:10-59:4, 59:20-60:8, 60:23-61:12, 80:22-81:4998/.) Cattanach claims that since a
gap in the concrete did appear at some poafore the time of his bike incident, the
Court should find that BNSF idictly created the gap.

Although it appears that BNSF was awaréhaf potential for quicker deterioration
of the concrete at the crosgi “[m]any building materials will, over time, deteriorate and
require repair or replacement. That doesnamessarily mean that the owner or occupier
has created a dangerous condition or that the owner has actual or constructive knowledge
of a dangerous condition.CMH Homes, Inc. v. Daengh5 S.W.3d 97, 10(Tex. 2000);
Olds v. Marmaxx Operating CorgNo. H-12-1265, 2013 WL 3899326, at *3 (S.D. Tex.
July 26, 2013). Thus, merely choosing for Breadway crossing a type of concrete that
deteriorates somewhat more quickly thameottypes does not automatically make BNSF
responsible, as a direct actor, for all consegegmd that deterioration. Rather, BNSF’s
selection of materials duringpnstruction may have been ofaetor, along with others
such as time, traffic, and weather, that udtiely led to the deteriated condition of the
crossing. Without any evidea aside from the selection @ifiickly deteriorating building
materials to tie BNSF to thereation of the gap, the Couwncludes that BNSF and its
employees are not directlysmonsible for creating the gap at the Broadway crossing.
The Court will look instead to whether BN&&d actual or constructive knowledge of the

dangerous condition.



2. Negligencahrough Actual or Constructive Knowledge

A plaintiff may recover under a theory o&gligence “where the landowner had
actual or constructive knowledge of the dangerous conditiBinh, 611 N.W.2d at 365.
“Generally, whether a conditiongsents a known or obvious danger is a question of fact,
to be decided by the jury.’Machacek v. Wedumh&rewood Campus, LLONo. Al12-
1683, 2013 WL 3368452, at *@/inn. Ct. App. July 8, 203) (internal quotation marks
omitted). There is little dispute in thisase about what B®F knew. BNSF
acknowledges that its officials were awawé general deterioration at the crossing
because they “received complaiatsout the Subject Crossing befduly 15, 2012 .. .."
(Defs.” Mem. in Supp. of Sumnd. at 9.) Several documenmtsthe record show that the
deteriorating conditions and problems witle #toncrete at the crossing had been brought
to BNSF’s attention over period of several years preaeg Cattanach’s crash.E(g,
Jossart Aff., Exs. 12, 14, 190.) The parties are alsoagreement, however, that BNSF
had no specific knowledge tie two-inch gap thataused Cattanach’s fall.

In light of the parties’ fative agreement as to BNSKaowledge of the situation
at the crossing, the pertiner@maining issue is what consti#s the relevant “dangerous
condition” of which BNSF needed to hakeowledge to be neigient: the crossing in
general, or the specific two-inch gap thatually caused Cattanashcrash? There is
very little Minnesota case lawith respect to how specifithe landownes knowledge
must be in order to trigger negligencélinnesota law provides that a party may be
negligent if they have actual knowledge a@fdangerous condition, or “[clonstructive

knowledge of a hazardous condition may dmtablished through evidence that the

-9-



condition was present fauch a period of time so as ¢onstitute constructive notice of
the hazard.”Rinn 611 N.W.2d at 365. It is lessear how broadly the term “hazardous
condition” is meant to be construed.

BNSF seeks a narrow definition of the teranguing that a defendant cannot be
negligent unless it knows of the specific darays condition that caed the injury. For
support, BNSF relies oBoebel v. Salt Lake Citgouthern Railroad Cp104 P.3d 1185
(Utah 2004). The facts i@oebelare highly similar to those itis case: the plaintiff was
riding his bike when his wheel fell into a gepthe “field panels” at a railroad crossing,
causing him to suffer injuriesld. at 1189. The district court granted a motion for a
directed verdict in favor of the defendamilroad company on the grounds that the
railroad company did not hawenstructive knowledge of the dangerous condition at the
crossing, and the Utah freme Court affirmedld. at 1189, 1192-95Given that BNSF
was not aware of the specific two-inch gafpissue in this case, BNSF argues for a
comparable ruling.

Goebel does little to advance BNSF's gament as to adequate knowledge,
however. A significant difference between the factSaebeland the facts in this case is
that the railroad company iGoebeldid not have any prioknowledge, reports, or
complaints about any danger or maintendssees, even generally, at the crossilth.at
1189, 1192-94. Instead, thelprargument presented by tipdaintiff to show that the
company had knowledge of ardgerous condition at the crossing was the plaintiff's own
theory that a gap in the panels must hdegeloped “over time,” and therefore should
have been discovered by thengmany prior to his crashld. at 1189, 1192-94. In this

case, there is substantialidgence that BNSF was aware wérious problems at the
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Broadway crossing, and the only real dispatevhether the scope of their knowledge is
sufficient for a reasonable jury to concludattthey should have known of the particular
two-inch gap that caused Cattanach’s fall.

A more analogous decision the Sixth Circuit's ruling inHarris v. lllinois
Central Railroad Cq.58 F.3d 1140 (6Cir. 1995), suggesting thehowledge of general
dangers can serve as the bégisa landowner’s negligence s a particular danger. In
Harris, the plaintiff de-boarded a train at tdefendant’s rail yard, and was injured by
stepping on a piece of loose scrap irdd. at 1141. At trial, there was ample evidence
from multiple witnesses that éndefendant knew that “[t{jhemgas always debris in the
[rail] yard” but that cleanup effts were at best infrequentd. at 1142. There was little
dispute that the defendant was not aware @fsghecific piece of scrap iron, but the Sixth
Circuit upheld the district court’s decisionpermit the testimony abbthe rail yard as it
related to the issue of negligence. Thertdound there was fficient evidence from
which a jury could infer thdtthe railroad knew about debrfalling off cars in its [rail
ylard, [and] it was lax abouteeping the debris cleaned ugdd. at 1143. As a result, the
plaintiff “did not have to sbw that the [defendant] knew about the particular piece of
scrap iron that caused his injuryld. at 1143-44.

The record in this case contaiabundant evidence that BNSF knew about
deteriorating concrete, unevesurfaces, gapping, and other problems “that appear to
present a safety hazard to vehicles and mgtbes.” (Jossart Aff., Ex. 19.) These are
the same general type of dangerous camditCattanach alleges caused his accident.
Based on this evidence, the Court conclutias a reasonable jury could find BNSF was

negligent in not fixingthe conditions at the crossing. Therefore, the Court will deny
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BNSF’'s motion for summary judgment as ttee issue of adequate knowledge for a

negligence claim.

C. Federal Railroad Safety Act Preemption

Even if the Court finds that Cattanadimas adequately stated a claim for
negligence, BNSF argues thdte FRSA preempts Cattafés claim. Specifically,
BNSF argues that FRSA establishes a natiecheme to promoteail safety in all
respects and therefore preempts state ladsegulations where they “cover[]” the same
subject matter. 49 U.S.C. § 20106.

The United States Supreme Court hasrpreted preemption somewhat narrowly.
“To prevail on the claim that regulationsave pre-emptive effect, petitioner must
establish more than that théypuch upon’ or ‘relate to’ that subject matter . . . for
‘covering’ is a more restrictive termhich indicates thapre-emption will lieonly if the
federal regulations substantially subsumeéhe subject matter of the relevant state
law.” CSX Transp., Inc. v. EasterwqdsD7 U.S. 658, 664-65 (1993) (emphasis added)
(citations omitted). This standard appliesstate common law tort claims as wefee
In re Derailment Casest16 F.3d 787, 793 {8Cir. 2005) (citingEasterwood 507 U.S.
at 664). “It is the burden of the paradvocating preemptionnder § 20106(a)(2) to
show that a federal law, regulation, or ardevers the same subject matter as the state
law, regulation, or orddat seeks to preempt.Duluth, Winnipeg & Paific Ry. Co. v. City
of Orr, 529 F.3d 794, 797 {sCir. 2008).

The Court finds that nothing in thERSA “substantially subsumes” a state

common law negligence causeadftion on these facts. ledd, a number of courts have
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rejected preemption arguments wdesimilar facts were involved. Zimmerman v.
Norfolk S. Corp. 706 F.3d 170, 187-88 (3d Cir. 2013) (holding that FRSA did not
preempt claim for failure to niatain a safe crossing are®trozyk v. Norfolk S. Corp.
358 F.3d 268, 277 (3d Cir. 200éolding that “the [plaintf’'s] claims that [the railroad
company] failed to maintain a safe grade crossing ... are not preemptedgll v.
Union Pacific R.R. C9.544 F. Supp. 2d 1138, 1154-@5. Or. 2008) (haling that the
jury “must determine whether these defenddnatge provided ordinary care to meet the
alleged unusual conditions of this crossingyti @ahat the “failure t@liminate a dangerous
condition is not preempte by federal law”); Grimes v. Norfolk S. Ry. Goll6
F. Supp. 2d 995, 1002 (N.D. Ind. 2000) (rejecting a FRSA preemption claim where the
railroad was charged with negligent track sjon or failure to provide a safe walkway
and the regulation cited byedltdefendant as support forepmption involveda speed for
inspecting crossings, because “subject matter is not identical”).

In In re Derailment Caseghe Eighth Circuit explained that to determine whether
“the FRSA will preempt a particular state ldart claim . . . we look to the extent to
which the regulations adopted pursuant toRRSA” in a particular area “substantially
subsume” the state law subject matter. 416 F.3ak §93. In that case, the court looked
at the FRSA'’s provisions on freight causpections, becauseettclaim was negligence
with respect to inspecting freight caisl. at 793-94. In this s, then, where negligence
is alleged with respect to mégmance of the crossing, the@t must looko the FRSA'’s
provisions on crossings.

BNSF concedes that there are no fedeegulations directlyon point as to

gapping in the concrete nearcrossing. Instead, BNSF parib 49 C.F.R. § 213, which
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includes several subparts regulating aspeaft railroads. For example, 49 C.F.R.
§ 213.37(b)(2) requires that railroads controjetation adjacent to roadbeds so that it
does not “[o]bstruct visibilityof railroad signs and sigral. .. [a]t highway-rall
crossings.” BNSF also cite® C.F.R. § 213.109, which sgfies the number and design
of railroad crossties that ratibe contained in a givéd®-foot segment of trackd. None
of the regulations cited by BNSF speak to shéety and maintenance of crossing grades.
To the extent the regulation covers deterioratdf crossties, it isvith reference to the
amount that any such deteribo@ might cause a rail to move out of alignment, which is
presumably to prevent damage to trains dachilments, rather thato avoid injury to
pedestrians or crossing vehicles such as bicydtes.

In light of the dearth ofFRSA regulations on radad crossing safety and
maintenance, the Court cannot conclude thatsubject matter of Cattanach’s state law
tort claim is “substantially subsumed” byetirRSA. As a resylthe Court will deny

BNSF’s motion for summary judgment to the extent it relies on preemption.

D. Contributory Negligence

Finally, BNSF asks the Court to grassimmary judgment because Cattanach was
contributorily negligent as a matter of lawr fading his bicycle near the center of the
road in violation of Minnesota Statute § 1B22. The statute provides that individuals
riding bicycles on Minnesota adways “shall ride as closes practicable to the right-
hand curb or edge of the roadway . . .Minn. Stat. § 169.222, subd. 4(a). Cattanach
acknowledges that he was riding near the cesftdre road, to the left of another rider in

his group.
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Under Minnesota law, “only in the cleateof cases where the facts are undisputed
and can lead to but one conclusion is the court justifiéidamg contributory negligence
as a matter of law.”Fisher v. Edberg176 N.W.2d 897, 900 (Mn. 1970). Here, it is
undisputed that Cattanach was riding nélae center of theroad, but the exact
circumstances that caused htm make that choice are lestear. A bicyclist is not
required to strictly adhere to the right smfethe road “when [it is] reasonably necessary
to avoid conditions, includingxed or moving objects, vetles, pedestrians, animals,
surface hazards, or narrow widdnes, that make it unsafe to continue along the right-
hand curb or edge.” MinrStat. § 169.222, subd. 4(a)(3)ndeed, the statute requires
that “[p]ersons riding bicyels upon a roadway or shoulder shall not ride more than two
abreast,’id., subd. 4(c), suggesting that the stafutly contemplates precisely the riding
arrangement Cattanach employed at the théis crash. The Court will not permit
BNSF to avoid a jury determation on the safety ofhe crossing merely because
Cattanach was not riding all theay to the right side of theoad when the very statute
BNSF invokes provides for side-by-side riding arrangements. Thus, the Court will deny

BNSF’s motion for summary judgment.

Il. MOTION TO EXCLUDE EXPERT TESTIMONY

BNSF has moved to exclude the expertitesny of three of Cattanach’s expert
witnesses: Raymond Duffany, a rail trackpest; Dr. Brendon O’Brien, Cattanach’s
treating chiropractor; and Dr. Stefano Sinicrame of Cattanach’s treating physicians.
Under Federal Rule of Evidence 702, expestimony must satisfy three prerequisites to

be admitted:
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First, evidence based on scientifitechnical, or other specialized

knowledge must be useful to the finaérfact in deciding the ultimate issue

of fact. This is the basic rule oflegsancy. Second, the proposed witness

must be qualified to assist the finderfatt. Third, the proposed evidence

must be reliable or trustworthy in anigentiary sense, shat, if the finder

of fact accepts it as true, it providéise assistance the finder of fact

requires . . ..

Lauzon v. Senco Prods., INn@70 F.3d 681, 686 {8Cir. 2001) (citations and internal
guotation marks omitted). The districbwst has a gate keeping obligation to make
certain that all testimony adtted under Rule 702 satisfiesede prerequisites and that
“any and all scientifidestimony or evidence admittednst only relevant, but reliable.”
Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 589 (1993 The proponent of the
expert testimony has the burdehestablishing by a preponderce of the eadence that
the expert is qualified, that his methodologgagentifically valid, ad that “the reasoning
or methodology in question is applipdoperly to the facts in issue.Marmo v. Tyson
Fresh Meats, In¢ 457 F.3d 748, 758 {&Cir. 2006).

The Supreme Court iDaubertoutlined particular factors for courts to consider in
assessing reliability, such ag (&hether the opinion is based scientific knowledge, is
susceptible to testing, and has been teg®dyhether the opinion has been subjected to
peer review; (3) whether there is a knownpotential rate of ermassociated with the
methodology; and (4) whether the theory bagn generally accepted by the scientific
community. See Kumho Tire Co. v. Carmichaéd26 U.S. 137,149-50 (1999)
(summarizingDaubertfactors). InKumho Tire however, the Court explained that “the
test of reliability is ‘flexible,” andDauberts list of specific factors neither necessarily nor

exclusively applies to all expsrbr in every case. Rathergtlaw grants a district court

the same broad latitude when it decidesv to determine reliabty as it enjoys in
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respect to its ultimate lrability determination.” Id. at 141-42. The reliability inquiry is

1113

designed to “make certain that an expevhether basing testwny upon professional
studies or personal experien@mploys in the courtroom ¢hsame level of intellectual
rigor that characterizes the practice of an expert in the relevant fiélhiino, 457 F.3d
at 757 (quotingkumho Tirge 526 U.S. at 152).

“Courts should resolve doubts regarding the usefulness of an expert’'s testimony
in favor of admissibility.” Id. at 758;see alsdKumho Tire 526 U.S. at 152 (“[T]he trial
judge must have considerableeway in deciding in a pécular case how to go about
determining whether particular expert tesiimg is reliable.”). “Only if the expert’s
opinion is so fundamentally sapported that it can offer n@sastance to the jury must

such testimony be excludedBonner v. ISP Techs., In@59 F.3d 924, 929-30 {&Cir.

2001) (quotingHose v. Chi. Nw. Transp. G&0 F.3d 968, 974 {8Cir. 1996)).

A. Duffany

Raymond Duffany is a railway engineegtained by Cattanach to provide an
expert opinion on railway safety and engineg. He is a member of the American
Railway Engineering and Maimiance of Way Association,iti a Bachelor of Science
degree in Civil Engineering and more thantthyrears of railway egineering experience.
(Seventh Aff. of Karl E. Robinson (“S8enth Robinson Aff.”),Ex. C (Report of
Raymond A. Duffany (“DuffanyReport”)) at 5, Dec. 26, 2014, Docket No. 82.He has
testified by deposition or at trial many previous casesld(at 6-9.) Duffay’s focus in

this case is on crossing maintenance. réach his conclusi@) Duffany reviewed

% References to the Duffany Report will use CM/ECF pagination.
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BNSF's initial disclosures, answers to imtgatories, and responses to requests for
production of documents, along with a number of depositions exhibits including
photographs, diagrams, BNSF communmatifiles, BNSF track plans, and BNSF
engineering manuals.ld( at 3-5.) His report makes a nber of factual findings about
the day of the accident, followed by a semésconclusions that BNSF failed to safely
maintain the Broadwey crossing. I¢l. at 10-14.)

BNSF moves to exclude any conclusidnysDuffany that BNSFcharacterizes as
“opinions concerning alleged legal standarddefs.” Mem. in Supp. of Mot. to Exclude
(“Defs.” Mot. to Exclude Mem.”) at 15, e 26, 2014, Docket Na81.) Of the four
opinions Duffany offers, the Court findsathone is squarely a conclusion on the
defendant’s compliance with state law:

Defendant was not in compliance witklinnesota Statute] Sec. 219.071

which required BNSF to nir@ain the Broadway Aveue crossing so that it

was safe and passable for vehiculaffic and it should have known that

allowing a gap between the crossingi@a created a hazard for vehicular

traffic.

(Duffany Report at 14.) Duffany’s other omns are framed as conclusions that BNSF
failed to properly maintain ghcrossing surface at the Broadway crossing, despite notice
of problems, and that “BNSF was not in cdiapce with its own engieering instructions

and standards.”lq. at 13-14.)

There is little dispute that Duffany is qualified expert in the field of railway
engineering and safety. Thuss explanations of whatoastitutes safe conditions at a
crossing and whether the Broadway crossing was in alignment with what he would

expect to find at a safe and well-maintaineassig is likely to benefit the jury. He has

also reviewed BNSF's engineering and safmanuals, and as an expert in railway
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engineering is therefore quadifl to testify about whether the conditions at the crossing
matched BNSF's standards.

The Court will not, however, permit Duffarig testify abouBNSF’'s compliance
or lack thereof with Minnesota state statutédc]xpert testimony odegal matters is not
admissible” because “[m]atters laiw are for the trial judge.’S. Pines Helicopters, Inc.
v. Phoenix Aviation Managers, Inc320 F.3d 838, 841 TBCir. 2003). Where an
expert’'s testimony is “little more than legabnclusions, a district court should not be
held to have abused its discretion by excluding such statemehtséptance Ins. Cos.
Sec. Litig, 423 F.3d 899, 905 {8Cir. 2005). Although expertsnay refer to the law in
expressing [their] opinion[s],Lewis v. N.M. Dep’t of Heal{tf275 F. Supp. 2d 1319, 1331
(D.N.M. 2003), legal compliance and liability detenations are the province of the jury.

Cattanach insists that sutdstimony is proper in thisase, relying on a Northern
District of lllinois case that permitted an expi testify with laiguage mirroring the text
of the Federal Locontive Inspection Act. Haager v. Chicago Rail Link, LLC232
F.R.D. 289 (N.D. Ill. 200p Notably, the court itHaagerdid exclude one of the expert’s
opinions because it “provide[d] a legal opmiand instruct[ed] the jury on the meaning
of a federal regulation.”ld. at 295. To the extent éhcourt permitted the expert’s
testimony, it did so because the expert’s pesibie opinions did ngburport to opine on
the defendant's compliance with the lawrather, the terminology in his report was
similar to the language in eéhlaw or merely referencedragulation in the locomotive
engineering field, without attempting to explais meaning or apply it to the facts of the
case. Id. Here, Duffany opinesxglicitly on what he believeto be BNSF's failure to

comply with Minnesota law. This t@&®ony is more like the excluded opinion from
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Haager and goes too far, invading the provincetioé¢ jury. Therefar, the Court will
permit Duffany to testify aso how BNSF’'s maintenance of the Broadway crossing
deviated from how, in his experience, a safessing would be maintained, as well as the
extent to which conditionat the Broadway crossing refited BNSF’s engineering and
safety guidelines. The Court will exclude fiauny’s testimony to the extent he purports

to interpret and apply state law.

B. Dr. O'Brien

Dr. O'Brien is a licensed chiropractor wir@ated Cattanach following the crash.
He had been Cattanach’s treating chiroprafdopproximately eight years prior to the
accident. (Seventh Robinson Aff., Ex. G (Dep. of Brendon O'Brien (“April 30, 2014
O’Brien Dep.”)) at 76-84.) On August 12014, two years after Cattanach’s accident,
Dr. O’Brien authored a fourgge report for Cattanach’s caah describing his treatment
of Cattanach, including an opinion on the @ion of Cattanach’s injuries. (Seventh
Robinson Aff., Ex. D (“*O'Brien Report”) at 4.)n the report, Dr. Brien wrote, “[i]t is
my clinical opinion that the residual[ sytops] mentioned are a direct result of the
injuries sustained in the bilerash on July 15th 2012.”Id{) Dr. O’Brien indicates that
he formed his causation opinion based onrhedical training, experience, review of
MRIs of Cattanach’s right shoulder and left hand, and his memory of treating Cattanach
over the years. (April 30, 2014 O’Brien Dep. at 53.)

In forming his opinion, Dr. O’Brien dighot review any of Cattanach’s medical
records from other providers. (Seventh Rwsoin Aff., Ex. H (Depof Brendon O’Brien

(“Dec. 1, 2014 O’'Brien Dep.”)) at 162-63Dr. O’'Brien’s own medical records present a
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somewhat unique challenge for the Courtll & his records fronprior to 2014 were
apparently lost when both his primary congywnd back-up hardige failed. (April 30,
2014 O’Brien Dep.at 25-26.) He has not attemptéal recover or reconstruct those
records. Id. at 26.)

BNSF argues that Dr. O'Brien’s testimonyositd be excluded because he failed
to keep written chiropractic treatmentcoeds, and thus “the entire basis for
Dr. O'Brien’s opinion as to the cause gfaintiff's injuries and conditions are
Dr. O’'Brien’s memory of his treatment of phdiif, his review of two MRIs taken in July
2012, and his education and experience.” (Def.’s Mot. tougecat 9.) BNSF points to
several specific facts Dr. O’Brien is unabler¢zall from his treatment of Cattanach after
the accident as an indication that this b&sir. O'Brien’s conclusions is unreliable.

The Court recognizes thateloss of Dr. O'Brien’s medicakcords is not ideal. It
does not, however, make Dr. O'Brien’s tesiimy an automatic candidate for exclusion.
Analyzing Dr. O'Brien’s propoad testimony in light oDaubertand Rule 702, the Court
finds that his testimony clears the firstoivaurdles presented by Rule 702 with little
difficulty. As to the firstcriterion, Dr. O’Brien’s tesmony is “based on scientific,
technical, or other specialized knowledge” thdt assist the trier of fact in deciding the
ultimate issue inthis case. Lauzon 270 F.3d at 686. Aa chiropractor who treated
Cattanach over the course of ten years, inolpd the immediate aftermath of the crash
at issue in this case, Dr. O'Brien has reloedhis specialized mezhl knowledge to form
his opinions. Second, BNSF does not egpto challenge whether Dr. O'Brien — a

licensed chiropractor — is “qualified assist the finder of fact.Id.
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The third requirement is that “the tesony is based on sufficient factors or
data; . . . the testimony is the product ofatde principles and methods; and . . . the
expert has reliably applied theiqmiples and methods to the fadadf this case.” Fed. R.
Evid. 702(b)-(d). The Q@urt finds that this factor,ob, has been satisfied here.
Dr. O'Brien’s conclusions were formed ogi a “differential diagnosis,” which is a
method that the Eighth Circuit has found releaand generally accepted in the medical
community. See Turner v. lowa Fire Equip. G229 F.3d 1202, 1208 {8Cir. 2000)
(finding differential diagnosis to be “a testetethodology, [that] has been subjected to
peer review/publication, does not frequenthadeto incorrect results, and is generally
accepted in the medical communityHeller v. Shaw Indus., Inc167 F.3d 146, 155
(3d Cir. 1999) (allowing testiony based on a detailed revieaf a patient’s medical
history, combined with thorough physicakaminations and the medical professional’s
experience through working with hundred$ patients, discussions with peers, and
attendance at conferences and seminak$is differential diagnosis was based on his
review of medical test results, such @& July 2012 MRIs, and his own personal
treatment of Cattanach. Although BNSF wkssue with the fadhat Dr. O'Brien has
relied on his own memory of that treatmenmatther than on recorded treatment notes, to
come to his conclusions, the Court rejettis argument that this makes Dr. O'Brien’s
testimony insufficiently reliable at this stage. The Court will permit BNSF to cross-
examine Dr. O’Brien at trial on the basis fos lsonclusions in order to highlight for the
jury the data BNSF believes to be lackimgit the Court will deny BNSF’'s motion to

exclude Dr. O’Brien’s testimony at this time.
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C. Dr. Sinicropi

Dr. Sinicropi is an orthoped surgeon who first examaa Cattanach on June 6,
2014, roughly two years after the accide®NSF's motion to exclude Dr. Sinicropi's
testimony is based on the fact that Cattandehtified Dr. Sinicropin his Rule 26(a)(2)
disclosure as a treating plgian who may be called atidf, but Cattanach had not
submitted any further medicala@ds beyond Dr. Sinicropi’s itial June 6 examination.
BNSF argues that “this record does not purpmgrovide any cause for any of plaintiff's
alleged injuries or conditions.” (Defs.” Moto Exclude Mem. at 13.) Instead, BNSF
insists, Dr. Sinicropi shouldot be allowed to testify because Cattanach has not provided
a written report under Rule 26(a)(2)(B) or desed his opinions under Rule 26(a)(2)(C);
see Trost v. Trek Bicycle Corfi62 F.3d 1004, 1008-09"{&ir. 1998).

As a treating physician, Dr. Sinicropi was metained in thicase for the purpose
of providing expert testimony at trial. Thus, he falls under Rule 26(a)(2)(C) and
Cattanach is not required frovide a written report to BSF as to Dr. Sinicropi’s
conclusions. The Court finds that Cattanagpropriately disclosed him as a treating
physician and provided BNSF with the onlgcords it appears Dr. Sinicropi produced
related to this case: the medical recordsmfra single patient visit on June 6, 2014.
Contrary to BNSF’s accusatioBy. Sinicropi’'s notes from #June 6 appointment offer a
causation opinion by identifying as the souofeCattanach’s pain symptoms: “when he
fell from his bike while going over a ratlad track.” (Seventh Robinson Aff., Ex. E
(Dr. Sinicropi Notes) at 1, 4-5.) On Felary 17, 2015, the pies stipulated to a

deposition of Dr. Sinicropi, (lgistrate Judge Order Resolving Defs.” Mot. for Leave to
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File an Untimely Non-Dispositer Mot. & to Compel the Demf Dr. Sinicropi, Feb. 17,
2015, Docket No. 104), whicha& place in March 2015.

The Court finds that Dr. Sinicropi’'s nolusions are sufficiently relevant and
reliable to assist the jury this case. Given that Cattanachely disclosed Dr. Sinicropi
and his June 6, 2014 medicadtes pursuant to Rule 26(a)(2)(C), and BNSF has now had
the opportunity to learn me about Dr. Sinicropi’'s &imony through the March 2015
deposition, the Court will denBNSF’s motion to exclude ID Sinicropi’'s testimony. If
BNSF wishes to combat his testimony aiigh challenges to the limitations of his
conclusions, they may do so on cross-examination.

This case will be placed on the Court’s next available trial calendar.

ORDER

Based on the foregoing, and all thied, records, and proceedings herd¢in]S
HEREBY ORDERED that:

1. Defendants’ Motion for Summary Judgment [Docket No. 69] is
GRANTED in part andDENIED in part as follows:

a. The motion iISGRANTED as to the claims against Burlington
Northern Santa Fe LLC. All claims agat Burlington Northern Santa Fe LLC are
DISMISSED WITH PREJUDICE .

b. The motion IDENIED in all other respects.

2. Defendants’ Motion to Exclude Expert Testimony and Opinions of
Raymond Duffany, Dr. Brendon O'Brien and.[5tefano Sinicropi [Docket No. 79] is

GRANTED in part andDENIED in part as follows:
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a. The motion iISRANTED as to Raymond Duffanto the extent his
testimony purports to interpret state stesubr legal standards. The motion is
DENIED as to Raymond Duffany all other respects.

b. The motion as to Dr. Brendan O'BrieD&NIED.

C. The motion as to Dr. Stefano SinicropDENIED .

DATED: September 18, 2015 dotian. (adin
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

UnitedStateDistrict Court
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