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UNITED STATESDISTRICT COURT

DISTRICT OF MINNESOTA

WEST VIRGINIA PIPE TRADES
HEALTH & WELFARE FUND,
EMPLOYEES’ RETIREMENT SYSTEM
OF THE STATE OF HAWAII, and
UNION ASSET MANAGEMENT
HOLDING AG,

Civil No. 13-1686(JRTFLN)

MEMORANDUM
OPINION AND ORDER

Plaintiffs,
V.
MEDTRONIC, INC.,WILLIAM A.
HAWKINS, GARY L. ELLIS,
RICHARD E. KUNTZ, JULIE
BEARCROFT, RICHARD TREHARNE,
and MARTIN YAHIRO,

Defendants.

Shawn A. Williams and Christopher M. Wood ROBBINS GELLER
RUDMAN & DOWD LLP, One Montgomery Street, Suite800, San
Francisco, CA 94104; William H. Narwold/ OTLEY RICE LLC, 20
Church Street, Seventeenth Floor, Hartford, CT 06Hd® Carolyn G.
Anderson,ZIMMERMAN REED, PLLP, 80 South Eighth Street, 1100
IDS Center, Minneapolis, MN 55402, for plaintiffs.

Joseph G. Petrosinellind Sarah Lochne©’Connor, WILLIAMS &
CONNOLLY LLP, 725 Twelfth Street Northwest, Washington, DC
20005 andTheresa BevilacQu&y)ORSEY & WHITNEY LLP, 50 South

Sixth Street, Suite 1500, Minneapolis, MN 55402, for defendants.

Plaintiffs retirement and investment fun@¥laintiffs”) bring this consolidated

class action alleging that Medtronic, In¢Medtronic”) and a number of its officers and

employees(“Individual Defendants] engaged in a scheme to defraud investols.
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particular, Plaintiffs allege that Medtronicartificially inflated its stock price by
manipulatingearlyclinical studiesof two bonemorphogenetic-protein (“BMP”) products

— INFUSE and AMPLIFY. Individual Defendants William A. Hawkins, Gary L. Ellis,
Richard E. Kuntz, Dr. Julie Bearcroft, Dr. Richard Treharne, and Dr. Martin Yahiro move
for summary judgmerfor the schemdiability claims and contreperson claim$rought

against them. The Court will grant in part and deny in part the Individual Defendants

Motion for Summary Judgment.
BACKGROUND

I FACTUAL BACKGROUND

INFUSE is the “trade name of rhBMR,” which is aBMP that induces the body
to develop new bone tisste{Am. Comp.(“Compl.”) § 7, Nov. 4, 2013, Docket No. 28.)
INFUSE is an alternative to grafting replacement bone tissue and was the first BMP to
reachthe market. Ifl.) The FDA approved INFUSE in 2002 for what Plaintiffs allege
are somewhat limited treatment purposdsgenerative disc disease, dental surgery, and
certain shin fractures.Ild. 1 8.) INFUSE is a key part of Medtronic’s “spinal segnient
of businesswhich generated more than $3.5 billion in revenue in 2008, 2009, and 2010.
(Id. 1 20.) Medtronic also sought FDA approval for AMPLIFY, a seeg&deration

BMP. (d. 17 22, 24.)

! The Court has previously described the facts of this case at length in a previous order
See W. Va. Pipe Trades Health & Welfare Fund v. Medtronic, 113@ F. Supp. 3d 976 (D.
Minn. 2015).



The lead Plaintiffs in this case are several institutiomegstors: West Virginia
Pipe Trades Health & Welfare Fund, Union Asset Management Holding AG, and
Employees’Retirement System of the State of Hawaii, all of which allege that they
purchased Medtronic commastock and were damaged by the conduct allegethe
Complaint. (d. 11 4345.) They bring this action against Medtronic and several of its
officers and employees, includingWilliam Hawkins, former Chair of the Board of
Directors and Chief Executive Officer (“CEO")d( | 47); Gary Ellis, ChiefFinancial
Officer (“CFQ”), (id. T 48); Richard Kuntz, Chief Scientific, Clinicand Regulatory
Officer, (d. T 49); Dr. Julie Bearcroft, Director of Technology Management in
Medtronic’s Biologics Marketing Departmentd( § 50); Dr. Richard Treharne, Sér
Vice President of Clinical and Regulatory Affairgl.(f 51); andDr. Martin Yahiro,
Medtronic Senior Director of Regulatory Affairsd.( 52). The ©mplaint also alleges
violations by three consultan{sConsultant Defendants”): DiThomasZdeblick, (d.

1 53);Dr. Kenneth Burkus(id. 1 54);and Dr. Scott Boder{ld. { 55).

Plaintiffs contend thatMedtronic engaged in a scheme to manipulate #arly
clinical studies byomitting many of INFUSE’'sadverse eents. (d. Y 16265.)
Plaintiffs allege that early INFUSE clinical studies revealed safety risks that threatened
Medtronic’s goals for the product and, as a result, Medtronic “embarked on a scheme
with physician investigators and authors to conceal the significant safety risks from the
public and physician community.”1d; 11 15, 163.) They allege that Medtronic did so by
“forg[ing] relationships, including financial relationships, with physician authors who

published research articles in respected medical journals and knowingly cdniceale
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those original articles, or omitted altogether, known facts regarding INFUSE’s adverse
side effects observed in clinical trials,” and that these research articles “overstated
apparent disadvantages of alternate bone graft procedures . . . as opposed to treatment
with INFUSE.” (d. § 16.) Plaintiffs also allege that Medtronic “failed to disclose that
Medtronic had paid millions of dollars to the same pdiga authors’and ‘heavily edited
the articles and specifically excised true facts learned dwlingal trials about the
efficacy and side effects of INFUSE, which would have alerted the public and physicians
using INFUSE about its harmful side effects and lack of clinical benefd.”{(17.)

On June 28, 2011The Spine Journateleased arissue devoted to concerns
regarding INFUSE. Id. § 103;see alsdecl. of Christopher M. Wood (“Wood Decl.”)
1 54 Ex. 26, Apr. 7, 2015, Docket No. 103.) Plaintiffs contend that, “[tjJaken as a whole,
the June 28, 2011 issue ®he Spine Journabegan to inform the market, for the first
time, that the research supporting the safety and efficacy of INFUSE was not reliable.”
(Compl. § 103.) That same day, Medtronic filed its FY11 ForaK1@hich included a
statement abouithe Spine Journartides and “conceded that the articles would have an
impact on future sales.”Id. 11 112.) Plaintiffs contend that these disclosures led to a

drop in the value of Medtronic stockd( 113-16.)

II.  PROCEDURAL BACKGROUND
Plaintiffs allege that Medtronic and the Individual Defendants violated Section
10(b) of the Exchange Act by making false and misleading statements to investors (Count

I) and by engaging in a scheme to pay physician authors to conceal adverse events



associated with INFUSE and AMPLIFY (CouHtj. (Id. 1 157-65.) Additionally,
Plaintiffs allege that the Individual Defendants are liable under Section 20(a) of the
Exchange Act as control persons of Medtronic (Count I1d. {f 166-70.)

This is not the Individual Defendants’ first effort to dismiss this cagagn
Septembe 14, 2014, the Coudrantedin part anddeniedin part Defendants’ motions to
dismiss. W. Va. Pipe Trades Health & Welfare Fund v. Medtronic,,|18¢.F. Supp. 3d
950 (D. Minn. 2014). The Coumgranted the Consultant Defendantsotion after
concluding that the applicable date for the statute of repose is June 27,1@0&897%

80. However, Medtronic and the Individual Defendants did not move to dismiss based on
the statute of repose, and their motion was granted in part and denied ildpart980
84.

On September 30, 2015, the Court granted summary judgment against Plaintiffs
on all remaining claims based on the statute of limitatiédhisVa. Pipe Trades Health &
Welfare Fund v. Medtronic, Inc139 F. Supp. 3d 976 (D. Minn. 2015). Defendants also
argued that the statute of repose barred this abtibthe Court did not reach that issue.

Id. at 988 n.11.

Plaintiffs appealed the dismissal of their claims of scheme liability and control
person liability. SeeW. Va. Pipe Trades Health & Welfare Fund v. Medtronic,, 1845
F.3d 384 (8 Cir. 2016). Defendants sought to defend against reversal by arguing that
Plaintiffs merely repacéged allegationsf false statements intosghemeliability claims

in contradiction of Supreme Coustecedent.|d. at 388;seeJanus Capital Gp., Inc. v.



First Derivative Traders564 U.S. 135 (20115toneridge Investment Partners, LLC, v.
Scientific-Atlanta, Ing.552 U.S. 148 (2008). The Eighth Circuit disagreed, stating:

[Plaintiffs] allege conduct beyond mere misrepresentations or
omissions actionable under Rule 18(b). [Plaintiffs’]
scheme liability claim alleges that Medtronic shaped the
content of medical journals by “palying] physicians . . . to
induce their complicity in concealing adverse events and side
effects associated with the use of INFUSE and overstating the
disadvantages of alternative bone graft procedures.”
Although the scheme liability claim also includes adliégns

that Medtronic edited language in the clinical studies that the
physicians ultimately published,the act of paying
physicians to induce their complicity is the allegation at

the heart of the scheme liability claim. Paying someone
else to make a misrepresentation is not itself a
misrepresentation. Thuglaintiffs] do not merely repackage
allegations of misrepresentation as allegations of a scheme.
Janusand KV Pharmaceuticalsequire some conduct other
than a misrepresentation to support a schiabdity claim.
They do not hold that the alleged scheme can never involve
any misrepresentation in order for the scheme liability claim
to survive. See, e.g.In re Smith Barney884 F.Supp.2d at

161 (sustaining scheme liability claim where allegedduct
included but was not limited to misleadingly disclosing fees)
Accordingly, because Medtronic’s alleged deceptive conduct
goes beyond mere misrepresentations or omissidssys
does not bar [Plaintiffs’] scheme liability claim.

W. Va. Pipelrades 845 F.3d at 398mphasis added)The Eighth Circuit reversed and
remanded the case back to the Court.

The Individual Defendants again move for summary judgment.



DISCUSSION
l. STANDARD OF REVIEW AND APPLICABLE LAW

A. Standard of Review

Summary judgment is appropriate where there are no genuine issues of material
fact and the moving party can demonstrate that it is entitled to judgment as a matter of
law. Fed. R. Civ. P. 56(a). A fact is material if it might affect the outcome of a suit, and
a dispute is genuine if the evidence is such that it could lead a reasonable jury to return a
verdict for either party.Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986). A
court considering a motion for summary judgment must view the ifac¢kse light most
favorable to the nonmoving party and give that party the benefit of all reasonable factual
inferences to be drawn from those factdlatsushita Elec. Indus. Co. v. Zenith Radio
Corp., 474 U.S574,587 (1986). The nonmoving pamyaynot rest on mere allegations
or denials but must show through the presentation of admissible evidence that the specific
facts existandcreat a genuine issue for trialAnderson477 U.S. at 256. Bufiw]here
the moving party fails to satisfy its burden to show initially the absence of a genuine issue
concerning any material fact, summary judgment must be denied even if ho opposing
evidentiary matter is presentedFoster v. Johndanville Sales Corp.787 F.2d 390
393 (8" Cir. 1996).

The statute ofrepose is an affirmative defense and, thereftne, Individual
Defendants bear the burden of proving this defense at tniedgrity Floorcovering, Inc.

v. BroanNu Tone LLC503 F. Supp. 2d 1136, 1139.(Minn. 2007).
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Where, as here, the movant is seeking summary judgment on
a claim as to which it bears the burden of proof, it must lay
out the elements of the claim, cite the facts which it believes
satisfies these elements, and demonstrate whiettoed is so
onesided as to rule out the prospectaofinding in favor of

the non-movant othe claim.

Hotel 71 Mezz Lender LLC v. Nat'| Ret. Fyr¥8 F.3d 593, 60(7" Cir. 2015);see also
Simmons, Inc. v. Koronis Parts, In&No. 00-19842001 WL 1095008, at *2 (D. Minn.

Sept. 17, 2001).

B. Scheme Liability

Section 10(b) of the Exchange Act makes it unlawful for “pagson . . [tjo use
or employ, in connection with the purchase or sale of any securigny manipulative
or deceptive device or contrivance in contravention of such rules and regulations as the
Commissionmay prescribé. 15 U.S.C.8 78j(b). SEC Rule 10k implements Section
10(b). See Pub. Pension Fund Grp v. KV Pharm., 689 F.3d 972, 980 {BCir. 2010).
Rule 10b5 makes it unlawful to (a) “employ any device, scheoneartifice to defraud,”
(b) “make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements madbee light of the circumstances under
which they were made, not misleading,” or (c) “engagenwy act, practice, or course of
business which operates or would operate as a fraud or deceit upon any person”
connection with the purchase or sale of any security. 17 C.F.R. § 240.10b-5.

Claims brought under Rules 18ia) and (c) are generally referred to as swhe
liability claims, and are distinct from claimmsderRule 1065(b) because they are based

on deceptive conduct rather than deceptive statem&as.KV Pharm. Cp679 F.3d at
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986. To establish scheme liability, a plaintiff must show that the defendant
committed a deceptive or manipulative act (2) veitienter (3) that the act affected the
market for securities or was otherwise in connection with their purchase or sale, and (4)
that defendants’ actions caused the plaintiffs’ injuriel”re Parmalat Secs. Litig414

F. Supp. 2d 428, 432 (S.D.N.Y. 2006).

“[A] plaintiff cannot support a scheme liability claim by simply repackaging
fraudulent misrepresentation as a scheme to defraud. Rather, a plaintiff must allege some
deceptve act other than the fraudulent misrepresentatidd.”Va. Pipe Trade®845 F.3d
at 392. “[A] defendant may only be liable as part of a fraudulent scheme based upon
misrepresentations and omissiamsder Rules 10B(a) or (c) when the scheme also
encomp@ssesconduct beyond thosmisrepresentationsr omissions.” KV Pharm. Ca.

679 F.3d at 987 (quoting/PP Lux. Gamma Three Sarl v. Spot Runner, B&5 F.3d

1039, 1057 (8 Cir. 2011)).

C. Control-Person Liability

Underl5 U.S.C. §/8t(a),“[e]very personwho, directly or indirectly, controls any
person liable under any provision of this chaptershall also be liable joiit and
severally with and to the same extent as such controlled person to any person to whom
such controlled person is liable.A control person is not liable if he or she “acted in
good faith and did not directly or indirectly induce the act or acts constituting the
violation or cause of action.”ld. To assert a claim of control liability, a plaintiff must

establish (1) “that thdefendant . . ‘actually participated inife., exerciseccontrol over)



the operations of the corporation in general,” and (2) the defethpastessed the power

to control the specific transaction or activity upon which the primary violason
predicated,”although he or she “need not prove that this later power was exercised.”
Metge v.Baehler 762 F.2d 621, 631 {BCir. 1985)(quoting with approval the test used

by the district court inMetge v. Baehler577 F. Supp. 810, 814 (S.D. lowa 1934)
Whether an individual is a control person is “an intensely factual question, involving
scrutiny of the defendant’s participation in the dexday affairs of the corporation and

the defendant’s power to control corporate actiofSUmmings v. Paramount Raers,

LP, 715 F. Supp. 2d 880, 907 (D. Minn. 2010).

D. Statute of Repose

Claims brought under Section 10(b) of the Exchange Act may not be brought later
then five years after the alleged violation. 28 U.S.C. § 1658(b)(2). The Court has
concluded that the relevant date for the statute of repose is June 27,VE0®&. Pipe
Trades 57 F. Supp. 3d at 978. Therefore, for Plaintiffsraintain the& claims against
the Individual Defendantghe Individual Defendantsiust have committed deceptive
act in furtherance of Medtronic’s alleged scheme after June 27, 2008.

The parties dispute the reach of the statute of repose. Plaintiffs argue that they
should be able to hold the Individual Defendants accountable for the entire course of
conduct —even for acts that occurred before June 27, 2608nder a continuing
fraudulent scheme theory. According to Plaintiffs’ theafyan Individual Defendant

committedany act in furtherance of theckemeafter June 27, 2008, Plaintiffs may
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maintain a schemkability claim againsthat Individual Defendarfor the entire course
of conduct.

Plaintiffs are correct that “[sjome district courts. have applied [acontinuing
fraudulent scheme theory] tdunt the statute of repose where a plaintiff alleges a series
of misrepresentation[s] or omissions, some inside and some outside the repose period.”
Howe v.Shchekin238 F. Supp. 3d 1046, 1050 (N.D. lll. 2017). But a majority of courts
have rejead the continuing fraudulent schertteeory with respect to Section 10(b)
claims. See id see also Carlucci viHan, 886 F. Supp. 2d 497, 514 & n.9 (E.Wa.
2012) (collecting cases).

Courts rejecting this theorijpave grounded their reasoning in Supreme Court
statements suggesting that the nature of the statute of repose is “unqualtfaatutci,
886 F. Supp. 2@t 515 @QuotingMerck & Co.v. Reynolds559 U.S. 633, 650 (2010)).
According to the Supreme Couim, contrast to statutes of limitations, statutes of repose
“are enacted to give more explicit and certain protection to defendaspse'sentinga
“legislative judgment that a defendant shouldiee from liability after the legislatively
determined period of time."Cal. Pub. Emps.’ Ret. Sys. v. ANZ Secs., g7 S. Ct.
2042 2049(2017) (quotingCTS Corp. v. Waldburged34 S. Ct. 2175, 2182014)).
“The purpose and effect of a statuterepose . .is to override customary tolling rules
arising from the equitable powers of courts..The unqualified nature of that
determination supersedes the courts’ residual authority and forecloses the extension of

the statutory period based on equitable principléd.’at 2051.
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As other courts have recognized, allowing Plaintiffs to maintain claims against
Defendants for violations that occurred before June 27, 2007, would read a form of
equiable tolling into the statuten contradiction of itsplain language. Howe 238 F.
Supp. 3d at 105Gee alscCarlucci, 886 F. Supp. 2d at 518Yolfe v. BellosNo. 3:1%

2015, 2012 WL 652090, at *6 (N.Drex. Feb. 282002). The statute specifies that
actions under Section 10(b) “may be brought not later that years aftersuch
violation.” 28 U.S.C. §1658(b)(2) (emphasis added). “Violation” means “[a]n
infraction or breach of the law.” Black’'s Law Dictionary1800 (18" ed. 2014)
(emphasis added).The plain and ordinary meaning requires the violatiorSettion
10(b) —the independently actionable breach of the Exchange-Aot have occurred
within the repose period. The plain language doepe@wiita plaintiff to toll the repose
period by producing evidence afion-violating actsthat occurred outside the repose
period even if they are sufficiently connected to the schemer¢ate a chain téhe
original violatingact See Anz Secs., In@37 S. Ct. at 2051.

In order to be liable for scheme liability under Rule -BQ@) and (c), the
Individual Defendants must have committed an independeutipnable violation of

Rule 10b-5(a) and (c) after June 27, 2008.

[I.  INDIVIDUAL DEFENDANTS
The Individual Defendants move for summary judgment, arguing (1) they
committed no independentlgctionableviolation of Rule 10kb(a) and (c) within the

repose period and (2) they are not control persons under 15 U.S.C. § 78t(a).
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As a threshold matter, the Court magplain thescope ofits inquiry. The crux of
the alleged scheme is that Medtronic paid physician authazertceal advese events
and side effects associated with the use of INFUSE and to overstate the disadvantages of
alternative graft proceduresW. Va. Pipe Trades8345 F.3d at 393.To be liable, he
Individual Defendants must have committed some deceptiven dartheranceof this
allegedschemewithin the repose periodSee28 U.S.C. § 1658(b)(2). Plaintiffs cannot
maintain theirschemdiability claims bysimply producing evidence @ny misstatement
or deceptive act related to INFUSE or AMPLIRYthe actis immaterial to the alleged
scheme to pay physician authors to @aladverse events related to INFUSE.

Plaintiffs have produced evidenad deceptive acts that are not related to the
alleged scheme. First, Plaintiffs argue that Hawkins, Ellis, Kuntz, and Bearcroft
continued to promote INFUSE’s safety and efficacy in an effort to convince the Center
for Medicaid and Medicare Services (“CMS”) to continue Medicare coverage for the use
of INFUSE. (SecondMem. in Opp. to Summ. J. (“Opp. II") at AR, Nov.15, 2017,
Docket No. 433.) Second,Plaintiffs argue thaHawkins and Ellisactively concealed
from shareholderthe FDA'’s refusalto allow Medtronic to market AMPLIFY (Opp. Il
at 32-33.) Third and finally, Plaintiffs argue that Dr. Trehanpepaed Dr. Yahiro for
meetingswith the FDA. (First Mem. in Opp. to Summ. J (“Opp. I") at 238, May 19,

2017, Docket No. 278.) These acts may have loksseptive and they do relate to
Medtronic’s efforts to market INFUSE and AMPLIFYHowever,they do not relate to
the relatively narrow schemepaying physician authors to publish false and misleading

journal articles— thatconstitutes thalleged schemen this case. The Court therefore
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will not considerthese or otherirrelevant deceptive actsn deciding whetheran
Individual Defendant committed acts in furtherance of the alleged scheme during the

repose period.

A. Dr. Richard Treharne

Dr. Treharne is a retired employee of Medtronic, who now performs consulting
work for the company. (Decl. of Richard W. Treharne (“Treharne Decl.”) at 1, Mar. 17,
2017, Docket No. 96; Sealed Ex. 37 (“Treharne Agreement”) at 2, Nov. 15, 2017, Docket
No. 442) During his employment, Dr. Treharne served as Senior Vice President of
Clinical and Regulatonaffairs. (Compl. § 51;seeSealed Ex. 63 (“Treharne Depdj
76:3-1Q Nov. 15, 2017, Docket No. 465.) The Court must decide whether there is a
genuine issue of material fact with respect to (1) whether Dr. Treharne committed a
deceptive act in furtherance of theegkdscheme during the repose period and (2)
whether D. Treharne exercised control over Medtronic’s operations during the repose
period. The Court wilgrantthe IndividualDefendants'motion for summary judgment

with respect to both claims brought against Dr. Treharne.

1 Scheme Liability
The Court must decide whether there is a genuine issue of material fact with
respect to whether Dr. Richard Treharne committed a deceptive act in furtheréinee of
alleged scheme during the repose period.
Dr. Treharne submitted an affidavit statitftat he “retired from Medtronic on

August5, 2006" and “[s]ince [his] retiremenfrom Medtronic in2006,[he has]not had
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any authority oveor responsibility for any aspect of Medtronic’s businessiteljarne

Decl. at 1) But Plaintiffs have produced a “Personal Services Agreement” between
Medtronic and Dr. Treharne showing that he continued to provide consulting services
after his retiremenantil August 6, 2009. (Treharne Agreement a7.2 The Court must
therefore consider whether any of Dr. Treharne’s consulting services conducted from
June 27 2008 to August 6, 2009, concerned the decision to pay physician authors
relation to the alleged scheme.

The Complaint only references acts committed by Dr. Treharne prior to June 27
2008, and Dr. Treharneestifiedthat he has not performed any consulting related to the
publication of articles about INFUSE since his retirement in 2006eharne Dep. at
216:5-15;seeCompl. 71, 87(i), 129; Treharne Deat 216:515.) Evidence submitted
to the Court shows that Dr. Treharne providedsultingin relation to (1) preparing Dr.
Yahiro for meetings with the FDA and (2) assisting Medtronic \aittpui tam action
related to INFUSE.

First, Dr. Treharne testified that the majority of his work as a consultant dealt with
preparingMedtronic for FDA panel meetings related to AMPLIBY participating in
mock panel meetings(ld. at 80:17-84:20 The mock panel meetings did not require the
submission of clinical trials, and Dr. Treharne testified that he is unaware of what
Medtronic submitted to the FDA.Id{ at 94:1095:13.) Other evidence shows that Dr.
Treharne helped Dr. Yahiro prepare for meetings with the FDA. (Seald®BWay 19,

2017, Docket N0292; Sealed Ex. 20, May 19, 2017, Docket 18963 Sealed Ex. 21,

May 19, 2017, Docket No. 294Moreover, most of the evidence is dated before June 27,
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2008. The only email exchange that suggests that Dr. Treharne may have been involved
during the repose period is a forwarded email to Dr. Treharne about a FDA-Ipedalic

notice. (Sealed Ex. 21 at 38Ithough Dr.Treharne prepared Medtronic to appear before

the FDA on various AMPLIFYrelated issues, the Court finds that the evidence does not
suggest that this consultingork involved the decision to pay physician authors to
publish false information about Medtronic’s spinal products.

Second, DrTreharne assisted Medtronic in its defense of a quiatetion related
to off-label use of INFUSE. Dr. Treharndsstimony sggests that he was deposed
that case. (Treharne Dep. af3:12-74:16) The onlyotherevidence of Dr. Treharne’s
participation in thequi tamaction is an email in which Dr. Treharne sent someone a copy
of a document that he believed “the other side [was] asking for.” (Sealed Ex. 23 at 2,
May 19, 2017, Docket No. 296.) The Court finds that serving as a witness in a qui tam
action is not deceptive aatlated to the alleged scheme.

Viewing the evidence in the light most favorable to the Plaintiffe, Individual
Defendants have satisfied their burden of demonstrating that there is no genuine issue of
material fact that Dr. Treharne did not commit a deceptive act in furtherance of the
alleged scheme during the repose perigeée28 U.S.C. 8§ 1658(b)(2). Accordingly, the
Court will grant the Individual Defendants’ motion for summary judgment with respect to
the schemdiability claim broughtagainst Dr. Treharne and will dismiss Countith

respect to him.
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2. Control Person Liability

The Court mustdecide whether there is a genuine issue of material fact with
respect to whether Dr. Treharne acted as a control person of Medtronic during the repose
period.

To be liable as a control person, Dr. Treharne must bam&olled the general
operations oMedtronic during the repose periodSee Metge762 F.2d at 631.During
the repose period, Dr. Treharne merely served as a consultaatconsulting agreement
specifies that Dr. Treharne will “provide regulatory and clinical consulting setvices
Medtronic, and does not suggest that Treharne had any role in managing Medtronic.
(Treharne Agreememat 2.) In fact,the agreement specifies that Dr. Treharne is an
independent contractor and “may not incur any liability on [Medtronic’s] behalbindr
[Medtronic] to any contractual or payment obligation without the prior written consent of
[Medtronic].” (ld. at 45.) The Court finds that thevidencefirmly establishes that Dr.
Treharne did not exercise control over the operations of Medtafteichis retirement.

Additionally, to be liable as a control person, Dr. Treharne must have possessed
the power to control Medtronic’s decision to pay the physician authors, even if he did not
exercisesuch authority. See Metge762 F.2dat 631. Again, Dr. Treharne’s consulting
agreement establishes that he did not have authority to bind Medtronic to any sort of
agreement withhe physician authors. As discussed above, the Court finds that there is
no evidence that Dr. Treharne participated in the alleged scllemeg the repose

period, much less exercised any amount of control over the scheme.
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Accordingly, the Court will grant the Individual Defendantsotion for summary
judgment with respect to the contmrson liability claimbroughtagainst Dr. Treharne

and will dismiss Count Il with respect to him.

B. Dr. Martin Yahiro

Dr. Yahiro worked at Medtronic from 2003 to 2011 as Senior Director of Clinical
and Regulatory Affairs. (Sealed Ex. 2 (“Yahiro Dep.”) at 24152 27:211, Nov. 30,
2017, Docket No. 477; Compl. § 52.) During this time, he was tasked with managing
various submissions to the FDAId.(at 27:2130:5.) Dr. Yahiro worked to obtain FDA
approval to expand INFUSE’s approved uses and helped design clinical trials to further
this goal. [d. at 32:1824, 35:623.) The Court must decide whether there is a genuine
iIssue of material fact with respect to (1) whether\iahiro committed a deceptive act in
furtherance of the abedscheme during the repose period and (2) whdilrefyahiro
exercised control over Medtronic’s operations during the repose period. The Court will
deny the Individual Defendants’motion for summary judgment with respect ttee
scheméiability claim broughtagainst Dr. Yahiro, but will grant the motievith respect

to the control-person liability claim brought against him.

1. Scheme Liability
The Court must decide whether there is a genuine issue of material fact with
respect to whether Dr. Martin Yahiro committed a deceptive act in furtheraribe of

alleged scheme during the repose period.
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Evidence submitted demonstrates that Dr. Yahiro continuedesign clinical
trials for INFUSEduring the repose period. At his deposition, Dr. Yahiro testified about
an “Infuse Bone GrafffLIF Pivotal Study DesigrPrelDE Meeting” that purportedly
occurred on June 29, 2009, which he attend&Ghifo Dep.at 194:37, 195:1019.) A
PowerPoint slide from that meeting states, “FDA Comments: FDA is extremely
concerned, concerned that this study design raises concerns about bias and likely
differences in both the surgeons and patients who will end up in each treatment arm.”
(Id. at 196:6<11.) Additionally, a PowerPoint slidgrepared by McKinsey & Company
who Medtronic retained to consult with on strategies relabetNFUSE — lists Dr.
Yahiro on both the “TLIF trial design” and “Clinical strategy” teams. (Sealedl&at
8, May 19, 2017, Docket N@91;Yahiro Dep.at 207:811.) Medtronic hoped to design
studies that would demonstrate (1) “BMHs safe and efficacious relative to alternative
therapies for a given indication,” (2p]atient care is improved in an overall more cost
effective manner, and (3) “BMP is safe for patients, easy to use, improves outcomes
andlimits liability.” (Sealed Ex. 18 at 23.)

The Court finds that Dr. Yahiro’s participation in theseetings suggestsas is
concomitant with his job descriptienthat Dr. Yahiro was involved in designing trials to
seek expansion of INFUSE'’s uses during the repose period. Admittedly, thenesid
does not show precisely how involved Dr. Yahiwas in designing these trialwhether
he was engaged in selecting physician authors for these studies, and/or whether he asked
physicianauthors to conceal certain results from the clinical trials. At tAkintiffs

would need to produce significantly more evidence about Dr. Yahiro’s involvement
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the alleged scheme. Yet, dhis motion for summary judgment, the Individual
Defendants have the burden of proving why they are entitled to judgsantmatter of
law on theirstatute-ofrepose defenseSee Integrity Floorcovering, IncG03 F. Supp. 2d
at 1139. Theyhave not “demonstrate[d] why the record is so-sided as to rule out the
prospect ofa finding in favor of the normovant on the clan.” Hotel 71 Mezz Lender
LLC, 778 F.3d at 601.

The Court therefore finds that there is a genuine issue of material fact regarding
whether Dr. Yahiro committed a deceptive act in furtherand¢beoéllegedscheme while
designing clinical trials fotNFUSE during therepose period. Accordingly, the Court
will deny the Individual Defendants’ motion for summary judgment with respect to the

scheme-liabilityclaim brought against Dr. Yahiro.

2. Control-Person Liability

The Court must decide whether there is a genuine issue of material fact with
respect to whether Dr. Yahiro acted as a control person of Medtronic during the repose
period.

To be liable as a control person, Dfahiro must havecontrolled the general
operations of Medtroniduringthe repose periobee Metge762 F.2d at 631As Senior
Director of Clinical and Regulatory Affairs, Dr. Yahiro’'s work responsibilities involved
preparing regulatory submissions to the FDA aedigningclinical studies. (Yahiro
Dep. at27:2128:16.) Dr. Yahiro was not even the most executive manager within the

managerial hierarchy of Clinical AffairsId( at 30:631:9.) The Court finds thakerther
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his duties nor his position even remotely suggdbkatDr. Yahiro exercised general
control over the operations of MedtronicSeeMetge 762 F.2d at 631. The Court
concludes that the Individual Defendants have satisfied their burden of demonstrating
that there is no genuine issue of material fact that Dr. Yahiro did not act as a control
person of Medtronic during the repose period.

Additionally, to be liable as a control person, Dr. Yahiro must have possessed the
power to control Medtronic’s decision to pay the physician authors, even if he did not
exercise such authoritySee Metge762 F.2d at 631. Sufficient evidensgggests that
Dr. Yahiro might havdeeninvolved in thedecisionto pay physician authorddowever,
the Court is not persuaded thhe evidence creates a genuine issue of tfzat Dr.
Yahiro had the authority toontrol the decison to pay the physician authorgontrol-
person liability necessitates much more thraare the participation in a scheme; it
requirescontrol over the decisioto engage in a fraudulent scheme and the ability to
prevent the company from making that decisiGee id.

Accordingly, the Court will grant the Individual Defendsinhotion for summary
judgment with respect to theontrol-persorclaim broughtagainst Dr.Yahiro and will

dismiss Count Il with respect to him.

C. Richard Kuntz
Richard Kuntz served as Medtronic’s Senior Vice President and Chief Scientific
Clinical and Regulatory Officer from August 2009 onward. (Compl. 1 49.) The Court

must decide whether there is a genuine issue of material fact with respect to (1) whether
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Kuntz committed a deceptive act in furtherance of the alleged scheme during the repose
period and (2) whethdfuntz exercised control over Medtronic’s operations during the
repose period. The Court will grant the Individual Defendants’ motion for summary

judgment with respect to both claims brought against Kuntz.

1. Scheme Liability

The Court must decide whether there is a genuine issue of material fact with
respect to whether Richard Kuntz committed a deceptive act in furtherance of the alleged
scheme during the repose period.

The Complaint makes no mention of any act committed by Kuntz but simply lists
his position and makes conclusory allegations against him. (Compl. 7 1, 49, 168.)
Submitted evidence detaits\ly one act committed by Kuntz during the rep@eriod.
Plaintiffs have submitted evidence that Kuntz spoke at a meeting with Centers for
Medicare and Medicaid Services (“CM3¥§garding “the clinical benefits and harms of
on-abel and offlabel use of BMPs.” (Sealed Ex. 67 at 143, Nov. 15, 2017, Docket No.
468; Sealed Ex. 59, Nov. 15, 2017, Docket No. 461.) As previously disctieseéthurt
finds that Kuntz’'s potentially false and misleading statements to CMS are insuffecient
maintain a claim of scheme liability against hioecausehese acts- although perhaps
deceptive — fall outside the scope of this c&See W. Va. P@Trades845 F.3d at 393.

Viewing the evidence in the light most favorable to the Plaintiffe, Individual
Defendants have satisfied their burden of demonstrating that there is no genuine issue of

material fact thaKuntz did not commit a deceptive act in furtherance of the alleged
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scheme during the repose periofee28 U.S.C. § 1658(b)(2). Accordingly, the Court
will grant the Individual Defendaritgnotion for summary judgment with respect to the
schemdiability claim brought against #ntz and will dismiss Count Il with respect to

him.

2. Control-Person Liability

The Court must also decide whether there is a genuine issue of material fact with
respect to whether Kuntz acted as a control person of Medtronic during the repose period.

To be liable as a control person, Kuntz must have controlled the general operations
of Medtronic during the repose periodsee Metge762 F.2d at 631. The Individual
Defendants concedm their memorandunthat Kuntz was one of the “most senior
executives of the company.” (Menm Supp. ofMot. Summ. J. aB-9, May 5, 2017,
Docket No. 261.) In their second reply brief, Defendants now assert that “[t]lhere is zero
evidence”that Kuntz “exercsed control over the ‘general operations’ of Medtronic.”
(Def.’s Supplemental Rep. Br. (“Rep. JI'at 33, Nov. 29, 2017,Docket No.474.)
Indeed,Plaintiffs have produced no evideneaot even so much as a job description
from which to teaseut Kuntz’'srole in the organization. His titlaloneis insufficient
evidence Plaintiffs may not rest on mere allegations that Kuntz had the ability to control
Medtronic’s decision to hire certain physician authors or ask them to conceal certain
adverse eventsSee Andersql77 U.S. at 256. The Court finds that there is no genuine
issue of fact with respect to wheth&untz controlled the general operations of

Medtronic.
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Additionally, there is no evidence thBt. Kuntz possessed the power to control
Medtronic’s decision to pay the physician authddse Metge762 F.2d at 631

Accordingly, the Court will grant the Individual Defendsinnotion for summary
judgment with respect to the contqmrson liability claimbroughtagainst Kuntz and will

dismiss Count Il with respect to him.

D.  William Hawkins

Williams Hawkins wasCEO and Chairmanf the Board during the repose period.
(Sealed Ex. g“Hawkins Dep’) at 17:2318:7, Nov. 30, 2017, Docket Na@181) He
retired from Medtronic in June 2011ld{ The Court must decide whether there is a
genuine issue of material fact with respect to (1) whe#asvkinscommitted a deceptive
act in furtherance of the alleged scheme during the repose period and (2) whether
Hawkins exercisg control over Medtronic’s operations during the repose period. The
Court will grant the Individual Defendants’ motion for summary judgment with respect to
the schemdiability claim brought against Hawkinsbut will deny the motion with

respect to the control-person liability claim brought against him.

1 Scheme Liability
The Court must decide whether there is a genuine issue of material fact with
respect to whether William Hawkins committed a deceptive act in furtheranttes of
alleged scheme during the repose period.
Plaintiffs focus on Hawkins’s approval of an $18 million payout to Suott

Boden for consulting services. According to Hawkins, this paymentsivasly for
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intellectual propey acquired from Dr. Boden andlas not related to Dr. Boden'’s journal
articles. [d. at 193:815.) Dr. Boden’s deposition and emails establish that this
intellectual property related to patents for which he received royalties mutronic.
(Sealed Ex. 9 at 3, Nov. 30, 2017, Dockiet. 484; Sealed Ex. 5 at 70:23, Nov. 30,
2017,Docket N0.480.) No contrargvidence suggests that this payment was made in an
effort to concealthe allegedscheme. The Court finds thathe evidence submitted
establishes that this payment was ttug rights to patents owned by Dr. Boden and not
for Dr. Boden’s work as a physician consultant. The Court therefore concludes that
Hawkins’s approval of this payment does not constitute a deceptive act coohnmtte
furtherance of the alleged scheme.

Plaintiffs also point to alétter of the day’ penned by Hawkins the Star
Tribune which argued, “The suggestion that doctors are paid to use our products is
simply untrue.” (Sealed Ex. 71 at 241, Nov. 15, 2017, Docket No. 468.) This letter does
not address allegations that Medtronic paid physician authors to write fraualticles.
Instead this article addresses allegations that Medtronic paid physicians to treat patients
with specific Medtronic products. While Hawkins’'s statements might hawsn be
deceptive,the Court finds thathese statements were not made in furtherance of the
scheme alleged in this case. Moreover, the Court is not certawithout further
evidenceof other acts- that this allegedly false statement coblel used to maintaia
claim of scheme liability against HawkinsSee W. Va. Pipe Trade845 F.3d at 393
The Court therefore concludes that Hawkins’s writing of the letter does not constitute a

deceptive act committed in furtherance of the scheme.
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Viewing the evidence in the light most favorable to the Plaintiffs, the Individual
Defendants have satisfied their burden of demonstrating that there is no genuine issue of
material fact that Hawkins did not commit a deceptive act in furtherance of the alleged
scheme duringhie repose periodSee28 U.S.C. § 1658(b)(2). Accordingly, the Court
will grant the Individual Defendaritgnotion for summary judgment with respect to the
schemdiability claim brought against Hawkirend will dismiss Count Il with respect to

him.

2. Control-Person Liability

The Court must also decide whether there is a genuine issue of material fact with
respect to whethddawkins acted as a control person of Medtronic during the repose
period.

The Individual Defendants concede that Hawkins exercised control over
Medtronic’s general operations as CEO. (Rep. Il at@d)ord Metge762 F.2d at 631
However, the IndividuaDefendants argue that Hawkins did not have the power to
control the Spine Division’s decision to pay physician authors because he didveot
knowledge of the Spine Division’s contracts with and payments to consulting or
inventing physicians.See Metge762 F.2d at 631. In his testimony, Hawkins flexed his
plenary power over Medtronic, stating that he was “responsible for the operations of the
company” and “[tjhe buck eps with me” (Hawkins Dep at 19:1225.) Hawkins
testified that while he was CEO, Medtronic paid physicians to conduct clinical studies,

including studies researching BMP. Id.( at 31:1533:6.) Hawkins testified that
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Medtronic did not disclose its payments to physician authold. a{ 105:14-106:4.)
Therefore, ther€ourt concludes that thei®a genuine issue of material fact with respect
to whether Hawkins possessed the power “to control the specific transaction or activity”
upon which the alleged scheme is badeietge 762 F.2d at 631.

Accordingly, the Court will deny the Individu@lefendants’ motion for summary

judgment withrespect to control-liability claims brought against Hawkins.

E. Gary Ellis

GaryEllis wasCFO of Medtronic during the repose period. (Sealed EX:Hlis
Dep.”) at 13:1914:14, Nov. 15, 2017, Docket No. 453The Court must decide whether
there is a genuine issue of material fact with respe¢l)tavhetherEllis committed a
deceptive act in furtherance of the alleggtheme during the repose period and (2)
whether Ellis exercised control over Medtronic’s operations during the repose period.
The Court will grant the Individual Defendants’ motion for summary judgment wit
respect to the schenfiability claim brought against EBi, but will deny the motion with

respect to the control-person liability claim brought against him.

1. Scheme Liability
The same allegations, argumentmd evidencehave been brought against
Hawkinsand Ellis. SeeOpp. Il at29-33.) Accordingly, the Court concludes that its
analysis with respect to Ellis is the same as its analysis of whether Hawkins committed a
deceptive act in furtherance of takkegedscheme during the repose period. Viewing the

evidence in the light most favorable to the Plaintiffs, the Individual Defendants have
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satisfied their burden of demonstrating that there is no genuine issue of material fact that
Ellis did not commit a deceptive act in furtherance of the alleged scheme during the
repose period. See28 U.S.C. § 1658(b)(2). Accordingly, the Court will grant the
Individual Defendants’ motion for summary judgment with respect to the seheme

liability claim brought against Ellis and will dismiss Count Il with respect to him.

2. Control-Person Liability

The Court must also decide whether there is a genuine issue of material fact with
respect to whether Ellis acted as a control person of Medtronic during the repose period.

The Individual Defendantsconcede that there is evidence that Ellis exedcise
control over Medtronic’s generaperationsas CFO. (Rep. Il at 29%ccord Metge 762
F.2d at 631. However, the Individual Defendants argue that Ellis did not have the power
to control the Spine Division’s decision to palyysician authors because he did not have
knowledge of the Spine Division’s contracts with those physici&ee Metge762 F.2d
at 631. All of Medtronic’s finance, accounting, treasury, tax, investor relations, and
internal audit groups reported to iElas CFO. (Ellis Depat 14:1523.) Ellis testified
that he was aware that (1) Medtronic paid physicians for consulting agreements and (2)
Medtronic employees provided input to these physicians about what to include in their
published articles. Iqd. at 16:213; 19:1620:17.) Moreover, Ellis testified that he knew
of several of the physician consultants who worked with the Spine Divisitzh. at(
17:15419:4.) Ellis was included on a December 15, 2@h@ail from a journalist seeking

disclosure of payments to physician authors, and Ellis testified that Medtronic decided
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not to disclose these paymentdd. @t 90:1294:8.) Ellis’s testimony suggests that he
had at least some awareness about the Spine Division’s agreements with physician
authors. The Court concludes that there is a genuine issue of material fact with respect to
whether Ellis possessed the power “to control the specific transaction or activity” upon
which the alleged scheme is bas#dketge 762 F.2d at 631.

Accordingly, the Court will deny the Individual Defendants’ motion for summary

judgment with respect to control-liability claims brought against Ellis.

F. Dr. Julie Bear croft

Dr. Julie Bearcroftserved as Publication Coordinator for Medtronic’s spinal
division and “would be the contact person for the physician authors, and [] would work
with a broad set of experts from various departments to address their questions.” (Sealed
Ex. 54 (“Bearcroft Dep.”)at 89:1015, Nov. 15, 2017, Docket No. 456T)he Court must
decide whether there is a genuine issue of material fact with respect to (1) whether Dr.
Bearcroft committed a deceptive act in furtherance of the alleged scheme dharing t
repose period and (2) whether Dr. Bearcreikercised control over Medtronic’s
operations during the repose period. The Court aelhy the Individual Defendants’
motion for summary judgment with respect to the schiabdity claim brought against
Dr. Bearcroft, but willgrantthe motion with respect to the contdrson liability claim

against her.
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1. Scheme Liability

As Publication Coordinator, Dr. Bearcroforked with Dr. Burkus on the
publication of his articles related BMP. A “Consulting Services Activity Report” from
October 2008, lised Neil Beals as Dr. Burkus’'s contact for “services” related to a
manuscript on BMP. (Sealed Ex. 16 a6-8, May 19, 2017, Docket No. 289.\When
asked to confirm these services, Beals responded, “I believe that these are appropriate but
Julie Bearcroft is really primary point of contact on these activities and she would be in a
better position to confirm.” Id. at 20.) Neil Beals was Dr. Bearcroft’s direct supervisor
at the time of this email. (Bearcroft Degt.27:1524.)

Other reports list Dr. Bearcroft explicitly. Dr. Burkus’s July 2008 report listed Dr.
Bearcroft as the contact for “Work on JBJS LT CAGE Long Term paper” and “Work on
JBJS Posterolateral BMP paper.” (Sealed Ex. 49 at 71, Nov. 15, 2017, Docket No. 451.)
Dr. Burkus’'s January 200€eport listed Dr.Bearcroft as thecontactfor “Work on
Mastegraft BMP JBJS Manuscript,” “Amplify 2evel Study Investigator's Meeting,”
“Work on abstract ‘Multilevel Instrumented Posterolateral Fusions using A New
rhBMP-2 Formulation and Compression Resistant Matrix,” and “Work on BMP
Antibody Formation manuscript.”Id. at 9294.) Dr. Burkus’s April 2009 report listed
Dr. Bearcroft as the contact for “Work on letter to the editor re: ‘Use of rhBNtP
Combination with Structural Cortical Allografts: Clinical and Radiographic Outcomes in
Anterior Lumbar Spinal Surgery” and “JBJS galley proofs on BMP MasterGraft

manuscript.” [d. at 98, 102.) The Court finds thdtig evidence demonstrates that Dr.
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Bearcroft was involved in approving payments for publications written by Dr. Burkus
about BMP within the repose period.

Dr. Bearcroft testified that she was periodically “asked to review a consulting
report to verify or not whether an activity took place” but “did not approve the payment.”
(Bearcroft Dep54 at 29414-23.) Dr. Bearcroft testified, “My role was jusi verify
whether an activity took place. | didn't make a judgment as far as payment was
concerned.” I@. at 301:2624.) The Individual Defendants rely on the fact that approval
of Dr. Burkus’s activities took place cannot equate to approval of payment. The Court is
unpersuadedOtherevidence suggests that these activities related to concealing adverse
events in forthcoming studiesTo the extent that the Individual Defendants may be
correct that the two should not be equated, that is a question of material fact not suitable
for resolution at summary judgment.

The IndividualDefendants argue that Dr. Burkus’'s studies published within the
repose period are ndeceptive But The Spine Journatasts doubts on the truthfidss
of Dr. Burkus'’s studies. One artidle The Spine Journatates, “The FDA dateeports
more complications than either the 2003 or 2009 publication by Burkus ef{Sdaled
Ex. 66 at 31, Nov. 15, 2017, Docket No. 46&tnotes omitted) The aritle notes that
Dr. Burkus’s 2009 study did not report a higher rate of retrograde ejaculation compared
to other studies.Id.) The article also mentions Dr. Burkus’s Letter to the Editor, stating
that Dr. Burkus “denied any potential association of this complication [retrograde
ejaculation]with the use of rhBMR2.” (Id.) The Spine Journadrticle concluded that

“retrospective review of complications and adverse events as reported in FDA and other
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documents suggests the true risk to patients receikBiglP-2 is conservatively 10 to 50
times the original estimates calculated from indusponsored publications.”ld at 40.)
At a minimum, The Spine Journatalled into question theegjitimacy ofDr. Burkus’s
2009 studyandcould lead a reasonable jury to conclude that these studies were the
product of the allegedchemeto conceal adverse events associated with Medtronic’s
spine products.

The Court therefore finds that there is a genuine issue of material fact regarding
wheter Dr. Bearcroftcommitted a deceptive act in furtherance of the allegame
while working with physician consultants. Accordingly, the Court will deny the
Individual Defendants’ motion for summary judgment with respect to the seheme

liability claim brought againddr. Bearcroft

2. Control-Person Liability

The Court must also decide whether there is a genuine issue of material fact with
respect to whethddr. Bearcroftacted as a control person of Medtronic during the repose
period.

To be liable as a control person, Dr. Bearcrofist have controlled the general
operations of Medtronic during the repose peride Metge762 F.2d at 631.Dr.
Bearcroft was an employee within the Medtronic’s spine division, and was continuously
managed by highdevel mamgement within this group. (Bearcroft Dep. at 26:23
29:16.) The Court finds that there is no evidence to suggest that Dr. Bearcroft exercised

control over the general operations of Medtronic.
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Accordingly, the Court will grant the Individual Defendantsotion for summary
judgment with respect to the contymérsonclaim broughtagainst Dr. Bearcroft and will

dismiss Count Ill against her.

ORDER

Based on the foregoing, and all the files, records, and proceedings h&res,
HEREBY ORDERED that DefendantsRenewed Motion for Summary Judgmeist to
Individual DefendantgDocket No. 259 is GRANTED in PART and DENIED in
PART as follows:

1. Summary Judgment iISRANTED with respect toall claims brought
againstRichard W. Treharne. The Court willSMISS Count Il and Count Il with
respect to Treharngith preudice.

2. Summary Judgment BENIED with respect to the schenrfiability claim
brought againsMartin Yahiro. Summary Judgment GRANTED with respect to the
controlpersonal liabilityclaim brought againséartin Yahiro. The Court wilDISMISS
Count Il with respect to Yahirwith preudice.

3. Summary Judgment iISRANTED with respect to all claimsrought
againstRichard E. Kuntz. The Court wiDISMISS Count IlandCount Il with respect
to Kuntzwith preudice.

4. Summary Judgment iISRANTED with respect to the schenrfiability

claim brought againswilliam A. Hawkins. The Court wilDISMISS Count Il with
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respect taHawkinswith pregudice. Summary Judgment BENIED with respect to the
control-person liability claim brought against William A. Hawkins.

5. Summary Judgment iISRANTED with respect to thescheme-liability
claim brought againsGary L. Ellis. The Court wilDISMISS Count Il with respectto
Hawkinswith pregudice. Summary Judgmens DENIED with respect to the control
person liability claim brought againSary L. Ellis

6. Summary Judgment BENIED with respect to the schenrtiability claim
brought againsiulie Bearcroft. Summary Judgment SGRANTED with respect to the
controlperson liability claimbrought againsiulie Bearcroft. The Court wiDISMISS

Count Il with respect to Bearcroidtith pre udice.

DATED: March 2, 2018 d0Gu n. (i
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

United States District Court
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