
UNITEDȱSTATESȱDISTRICTȱCOURT
DISTRICTȱOFȱMINNESOTA

JamesȱRobertȱCarlson,

Plaintiff,

v. MEMORANDUMȱOPINION
ANDȱORDER

CivilȱNo.ȱ13Ȭ1831ȱ(MJD/LIB)

CityȱofȱDuluth,ȱaȱMinnesota

municipalȱcorporation,

Defendant.

____________________________________________________________________

RandallȱD.B.ȱTigue,ȱRandallȱTigueȱLawȱOffice,ȱP.A.,ȱandȱDavidȱJ.ȱMalban,

MalbanȱLawȱOffice,ȱCounselȱforȱPlaintiff.

M.ȱAllisonȱLutterman,ȱDeputyȱCityȱAttorneyȱandȱNathanȱN.ȱLaCoursiere,
AssistantȱCityȱAttorney,ȱCounselȱforȱDefendant.
____________________________________________________________________

TheȱaboveȬentitledȱmatterȱcomesȱbeforeȱtheȱCourtȱonȱPlaintiff’sȱobjections

toȱtheȱReportȱandȱRecommendationȱofȱMagistrateȱJudgeȱLeoȱI.ȱBrisboisȱdatedȱJuly

15,ȱ2013.ȱȱPursuantȱtoȱstatute,ȱtheȱCourtȱhasȱconductedȱaȱdeȱnovoȱreviewȱofȱthe

record.ȱȱ28ȱU.S.C.ȱ§ȱ636(b)(1);ȱLocalȱRuleȱ72.2(b).ȱ

I. SummaryȱofȱDecision

TheȱCityȱofȱDuluthȱrecentlyȱenactedȱanȱordinanceȱthatȱrequiresȱanyȱperson

whoȱengagesȱinȱtheȱbusinessȱofȱoperatingȱaȱsyntheticȱdrugȱestablishment,ȱtoȱfirst
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obtainȱaȱlicenseȱforȱsuchȱestablishment.ȱȱPlaintiffȱclaimsȱthatȱthisȱordinanceȱis

unconstitutionalȱbecauseȱbyȱapplyingȱforȱsuchȱaȱlicense,ȱtheȱapplicantȱwouldȱbe

admittingȱtoȱviolationsȱofȱfederalȱcriminalȱlaw.ȱȱAsȱappliedȱtoȱPlaintiffȱin

particular,ȱPlaintiffȱallegesȱthatȱcomplianceȱwithȱtheȱordinanceȱwouldȱrequire

himȱtoȱadmitȱtoȱcommittingȱaȱviolationȱofȱtheȱfederalȱstatutesȱforȱwhichȱheȱnow

standsȱindicted.ȱ

BeforeȱtheȱCourtȱisȱPlaintiff’sȱmotionȱforȱanȱorderȱenjoiningȱenforcement

theȱordinance.ȱȱHowever,ȱtoȱbeȱentitledȱtoȱsuchȱrelief,ȱPlaintiffȱmustȱestablishȱa

likelihoodȱofȱsuccessȱonȱtheȱmeritsȱofȱhisȱclaimsȱandȱirreparableȱharm.ȱȱ

Onȱtheȱpresentȱrecord,ȱtheȱonlyȱclaimȱthatȱisȱripeȱforȱadjudicationȱis

Plaintiff’sȱfacialȱchallengeȱtoȱtheȱordinanceȱȬȱthatȱtheȱmereȱactȱofȱapplyingȱforȱa

licenseȱunderȱtheȱordinanceȱisȱselfȬincriminating.ȱȱPlaintiffȱhasȱfailedȱto

demonstrateȱaȱlikelihoodȱofȱsuccessȱonȱtheȱmeritsȱofȱthisȱclaim,ȱbecauseȱPlaintiff

failedȱtoȱdemonstrateȱthatȱunderȱanyȱandȱallȱcircumstances,ȱapplyingȱforȱaȱlicense

underȱtheȱordinanceȱwouldȱviolateȱfederalȱlaws.ȱȱPlaintiffȱhasȱalsoȱfailedȱtoȱshow

irreparableȱharmȱifȱtheȱinjunctionȱisȱnotȱissued,ȱasȱheȱwouldȱstillȱbeȱableȱto

operateȱhisȱbusinessȱandȱwould,ȱatȱmost,ȱbeȱsubjectȱtoȱaȱcivilȱfineȱifȱheȱwasȱfound

toȱhaveȱviolatedȱtheȱordinance.ȱȱPlaintiff’sȱmotionȱtoȱenjoinȱenforcementȱofȱthe
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ordinanceȱwillȱthereforeȱbeȱdenied.

II. Background

PlaintiffȱisȱtheȱpresidentȱandȱsoleȱshareholderȱofȱL.P.O.E.,ȱInc.,ȱwhich

operatesȱaȱretailȱstoreȱknownȱasȱ“LastȱPlaceȱonȱEarth”ȱ(hereinafterȱreferredȱtoȱas

“LPOE”).ȱȱ(Complaintȱ¶ȱ2.)ȱȱLPOEȱisȱlocatedȱatȱ120ȱE.ȱSuperiorȱStreetȱinȱDuluth,

Minnesota.ȱȱ(Id.)ȱȱLPOEȱsellsȱaȱwideȱvarietyȱofȱmerchandise,ȱincludingȱtobacco

products,ȱTȬshirts,ȱnoveltiesȱandȱadultȱDVD’s.ȱȱ(Id.ȱ¶ȱ5.)ȱȱLPOEȱalsoȱsellsȱaȱvariety

ofȱincenseȱproducts.ȱȱ(Id.ȱ¶ȱ6.)ȱȱ

Plaintiffȱhasȱbeenȱindicted,ȱandȱchargedȱinȱaȱSupersedingȱIndictmentȱwith

distributionȱofȱmisbrandedȱdrugs,ȱdistributionȱandȱpossessionȱofȱaȱcontrolled

substance,ȱandȱdistributionȱofȱcontrolledȱsubstanceȱanalogues.ȱȱ(Id.ȱ¶¶ȱ7Ȭ9.)ȱ

Plaintiffȱassertsȱthatȱcountsȱ1Ȭ17ȱofȱtheȱSupersedingȱIndictmentȱallege,ȱinterȱalia,

thatȱcertainȱofȱtheȱincenseȱproductsȱsoldȱatȱLPOEȱare,ȱinȱfact,ȱmisbranded

syntheticȱdrugs,ȱandȱthatȱcountsȱ21Ȭ29ȱchargeȱPlaintiffȱwithȱtheȱactualȱsaleȱofȱa

controlledȱsubstanceȱanalogue.ȱȱ(Id.ȱ¶¶ȱ8ȱandȱ9.)ȱȱ

OnȱorȱaboutȱJuneȱ11,ȱ2013,ȱtheȱCityȱofȱDuluthȱ(“City”)ȱenactedȱOrdinance

No.ȱ10231,ȱwhichȱrequiresȱanyȱperson,ȱwhoȱengagesȱinȱtheȱbusinessȱofȱoperating

aȱsyntheticȱdrugȱestablishment,ȱtoȱfirstȱobtainȱaȱlicenseȱforȱsuchȱestablishment.ȱ
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Sec.ȱ5Ȭ45.ȱȱTheȱordinanceȱdefinesȱ“syntheticȱdrugȱestablishment”ȱasȱanyȱbusiness

establishmentȱwhereȱanyȱpersonȱengagesȱinȱtheȱsaleȱofȱsyntheticȱdrugs.ȱȱSec.ȱ5Ȭ

44(b).ȱ

ItȱisȱPlaintiff’sȱpositionȱthatȱtheȱdefinitionȱofȱsyntheticȱdrugȱinȱthe

ordinanceȱisȱ“almostȱaȱcompleteȱcopyȱofȱtheȱdefinitionȱofȱ‘controlledȱsubstance

analogue’”ȱsetȱforthȱinȱ21ȱU.S.C.ȱ§ȱ802(32).ȱȱ(Id.ȱ¶ȱ17.)ȱȱPlaintiffȱallegesȱthatȱfailure

toȱcomplyȱwithȱthisȱordinanceȱwouldȱsubjectȱhimȱtoȱaȱfineȱpursuantȱtoȱSectionsȱ1Ȭ

7ȱandȱ31Ȭ8ȱofȱtheȱDuluthȱCityȱCode.ȱȱ(Id.ȱ¶ȱ20.)ȱȱTheȱordinanceȱtookȱeffectȱonȱJuly

11,ȱ2013.ȱȱ

InȱhisȱComplaint,ȱPlaintiffȱallegesȱthatȱOrdinanceȱNo.ȱ10231ȱisȱfacially

unconstitutionalȱandȱunconstitutionalȱasȱappliedȱinȱthatȱitȱcompelsȱPlaintiffȱto

commitȱanȱactȱofȱselfȬincriminationȱinȱorderȱtoȱobtainȱaȱlicense,ȱinȱthatȱby

applyingȱforȱaȱlicense,ȱPlaintiffȱwouldȱhaveȱtoȱadmitȱtoȱcommittingȱaȱviolationȱof

theȱveryȱfederalȱstatutesȱforȱwhichȱheȱnowȱstandsȱindicted,ȱinȱviolationȱofȱthe

FifthȱandȱFourteenthȱAmendmentsȱtoȱtheȱUnitedȱStatesȱConstitution.ȱȱ(Id.ȱ¶ȱ22.)

Plaintiffȱfiledȱaȱmotionȱforȱaȱpreliminaryȱinjunctionȱandȱtemporary

restrainingȱorder,ȱtoȱrestrainȱenforcementȱofȱOrdinanceȱNo.ȱ10231.ȱȱTheȱmotion

wasȱthereafterȱreferredȱtoȱMagistrateȱJudgeȱLeoȱBrisbois.
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III. Standard

Toȱobtainȱpreliminaryȱinjunctiveȱrelief,ȱPlaintiffȱmustȱshowȱaȱlikelihoodȱof

irreparableȱharmȱinȱtheȱabsenceȱofȱtheȱinjunction.ȱȱWinterȱv.ȱNaturalȱRes.ȱDef.

Council,ȱInc.,ȱ555ȱU.S.ȱ7,ȱ22ȱ(2008).ȱȱTheȱCourtȱalsoȱconsidersȱtheȱbalanceȱbetween

suchȱharmȱandȱtheȱinjuryȱthatȱgrantingȱtheȱinjunctionȱwillȱinflictȱonȱotherȱparties,

Plaintiff’sȱlikelihoodȱofȱsuccessȱonȱtheȱmerits,ȱandȱtheȱpublicȱinterest.ȱȱDataphase

Sys.,ȱInc.ȱv.ȱCȱLȱSys.,ȱInc.,ȱ640ȱF.2dȱ109,ȱ114ȱ(8thȱCir.ȱ1981)ȱ(enȱbanc).

BecauseȱPlaintiffȱseeksȱtoȱenjoinȱ“governmentȱactionȱbasedȱon

presumptivelyȱreasonedȱdemocraticȱprocesses,”ȱPlaintiffȱmustȱmakeȱaȱthreshold

showingȱthatȱheȱisȱ“likelyȱtoȱprevailȱonȱtheȱmerits.”ȱȱPlannedȱParenthoodȱv.

Rounds,ȱ530ȱF.3dȱ724,ȱ732–733ȱ(8thȱCir.ȱ2008)ȱ(enȱbanc).

IV. Merits

A. ReportȱandȱRecommendation

MagistrateȱJudgeȱBrisboisȱhasȱrecommendedȱtoȱthisȱCourtȱthatȱPlaintiff’s

motionȱforȱpreliminaryȱinjunctiveȱreliefȱbeȱdenied.ȱȱInȱmakingȱthis

recommendation,ȱMagistrateȱJudgeȱBrisboisȱfirstȱdeterminedȱthatȱPlaintiffȱhad

standingȱtoȱraiseȱaȱconstitutionalȱchallengeȱtoȱOrdinanceȱNo.ȱ10231.ȱȱMagistrate

JudgeȱBrisboisȱfurtherȱdeterminedȱthatȱPlaintiff’sȱclaimȱthatȱOrdinanceȱNo.ȱ10231,
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asȱappliedȱtoȱPlaintiff,ȱviolatesȱhisȱrightsȱunderȱtheȱFifthȱandȱFourteenth

Amendments,ȱwasȱnotȱyetȱripeȱforȱadjudication,ȱandȱclarifiedȱthatȱtheȱmotionȱfor

preliminaryȱinjunctiveȱreliefȱwasȱbasedȱsolelyȱonȱhisȱclaimȱthatȱOrdinanceȱNo.

10231ȱwasȱunconstitutionalȱonȱitsȱface.ȱȱNoȱobjectionsȱhaveȱbeenȱfiledȱchallenging

theȱMagistrateȱJudge’sȱdeterminationȱasȱtoȱstandingȱandȱripeness.ȱȱAccordingly,

theȱCourtȱwillȱadoptȱthoseȱfindings.

AsȱtoȱtheȱmeritsȱofȱPlaintiff’sȱmotion,ȱMagistrateȱJudgeȱBrisboisȱdetermined

thatȱOrdinanceȱNo.ȱ10231,ȱonȱitsȱface,ȱdidȱnotȱcompelȱaȱpersonȱapplyingȱforȱa

licenseȱthereunderȱtoȱincriminateȱhimselfȱinȱviolationȱofȱtheȱFifthȱAmendment.ȱ

MagistrateȱJudgeȱBrisboisȱfurtherȱheldȱthatȱPlaintiffȱhadȱfailedȱtoȱdemonstrate

thatȱheȱwouldȱsufferȱirreparableȱinjuryȱifȱtheȱrequestedȱinjunctiveȱreliefȱwereȱnot

granted.ȱȱPlaintiffȱhasȱobjectedȱonlyȱtoȱtheȱMagistrateȱJudge’sȱdeterminationȱthat

theȱordinanceȱisȱnotȱfaciallyȱunconstitutionalȱandȱthatȱPlaintiffȱwillȱnotȱsuffer

irreparableȱinjury.ȱȱ

B. LikelihoodȱofȱSuccessȱonȱtheȱMerits

TheȱFifthȱAmendmentȱprovidesȱthatȱ“Noȱpersonȱ.ȱ.ȱ.ȱshallȱbeȱcompelledȱin

anyȱCriminalȱCaseȱtoȱbeȱaȱwitnessȱagainstȱhimself.”ȱȱTheȱrightȱagainstȱselfȬ

incriminationȱ“mustȱbeȱaccordedȱliberalȱconstructionȱinȱfavorȱofȱtheȱrightȱitȱwas

6



intendedȱtoȱsecure.”ȱȱHoffmanȱv.ȱUnitedȱStates,ȱ341ȱU.S.ȱ479,ȱ486ȱ(1951).ȱȱ“The

privilegeȱaffordedȱnotȱonlyȱextendsȱtoȱanswersȱthatȱwouldȱinȱthemselvesȱsupport

aȱconvictionȱunderȱaȱfederalȱcriminalȱstatuteȱbutȱlikewiseȱembracesȱthoseȱwhich

wouldȱfurnishȱaȱlinkȱinȱtheȱchainȱofȱevidenceȱneededȱtoȱprosecuteȱtheȱclaimant

forȱaȱfederalȱcrime.”ȱȱId.ȱȱȱItȱisȱforȱtheȱcourtȱtoȱdetermineȱwhetherȱtheȱprivilege

applies,ȱandȱinȱmakingȱthisȱdetermination,ȱtheȱcourtȱmustȱconsiderȱthe

circumstancesȱparticularȱtoȱtheȱcaseȱandȱtoȱtheȱfactsȱactuallyȱinȱevidence.ȱȱId.ȱȱ

PlaintiffȱassertsȱthatȱOrdinanceȱNo.ȱ10231,ȱonȱitsȱface,ȱviolatesȱtheȱFifth

AmendmentȱprotectionȱagainstȱselfȬincrimination,ȱasȱtheȱmereȱactȱofȱsubmitting

anȱapplicationȱstatingȱthatȱoneȱintendsȱtoȱsellȱsyntheticȱdrugsȱisȱselfȬ

incriminatory.

Toȱchallengeȱanȱordinanceȱonȱitsȱface,ȱtheȱplaintiffȱmustȱshowȱ“thatȱnoȱset

ofȱcircumstancesȱexistsȱunderȱwhichȱ[theȱordinance]ȱwouldȱbeȱvalidȱ.ȱ.ȱorȱ‘thatȱthe

statuteȱlacksȱanyȱ‘plainlyȱlegitimateȱsweep.’”ȱȱPhelpsȬRoperȱv.ȱCityȱof

Manchester,ȱMo.,ȱ697ȱF.3dȱ678,ȱ685ȱ(8thȱCir.ȱ2012)ȱ(citationsȱomitted).ȱȱ“‘Facial

challengesȱareȱdisfavored’ȱbecauseȱtheyȱ“oftenȱrestȱonȱspeculationȱ.ȱ.ȱ.ȱ[and]ȱraise

theȱriskȱofȱ‘prematureȱinterpretationȱofȱstatutesȱonȱtheȱbasisȱofȱfactually

barebonesȱrecords.’”ȱId.ȱȱ(quotingȱWash.ȱStateȱGrangeȱv.ȱWash.ȱStateȱRep.ȱParty
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etȱal.,ȱ552ȱU.S.ȱ442ȱ(2008)).ȱ

Plaintiff’sȱfacialȱchallengeȱisȱbasedȱonȱthreeȱarguments.ȱȱFirst,ȱheȱargues

thatȱtheȱthirdȱdefinitionȱofȱ“syntheticȱdrug”ȱincorporatesȱtwoȬthirdsȱofȱwhatȱis

necessaryȱtoȱconvictȱhimȱunderȱtheȱcontrolledȱsubstancesȱanalogueȱstatute.ȱȱHe

nextȱassertsȱthatȱtheȱactȱofȱapplyingȱforȱaȱlicenseȱunderȱOrdinanceȱNo.ȱ10231ȱis

selfȬincriminatoryȱbecauseȱitȱwouldȱnecessarilyȱremoveȱhimȱfromȱoneȱofȱthe

exemptionsȱcontainedȱinȱtheȱcontrolledȱsubstancesȱanalogueȱstatute.ȱȱFinally,ȱhe

arguesȱthatȱtheȱactȱofȱapplyingȱforȱaȱlicenseȱwouldȱȱbeȱaȱlinkȱinȱtheȱchainȱof

evidenceȱnecessaryȱtoȱconvictȱPlaintiffȱunderȱtheȱmisbrandingȱcountsȱofȱthe

indictmentȱtoȱwhichȱheȱisȱnowȱcharged,ȱandȱisȱthusȱselfȬincriminatory.

Becauseȱtheȱmotionȱforȱpreliminaryȱinjunctiveȱreliefȱisȱbasedȱsolelyȱonȱa

facialȱchallengeȱtoȱOrdinanceȱNo.ȱ10231,ȱtheȱCourtȱneedȱnotȱaddressȱPlaintiff’s

thirdȱargumentȱȬȱthatȱtheȱactȱofȱapplyingȱforȱaȱlicenseȱwouldȱbeȱaȱlinkȱinȱtheȱchain

ofȱevidenceȱnecessaryȱtoȱconvictȱPlaintiffȱunderȱtheȱmisbrandingȱcountsȱofȱthe

indictmentȱtoȱwhichȱheȱisȱnowȱchargedȱȬȱasȱthisȱargumentȱgoesȱtoȱhisȱclaimȱthat

theȱordinanceȱ“asȱapplied”ȱviolatesȱhisȱconstitutionalȱrights.ȱȱAsȱdiscussed

previously,ȱtheȱpartiesȱagreeȱtheȱ“asȬapplied”ȱclaimȱisȱnotȱyetȱripeȱfor

adjudication.
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Asȱtoȱtheȱremainingȱarguments,ȱMagistrateȱJudgeȱBrisboisȱfoundȱthatȱthe

definitionȱofȱ“syntheticȱdrug”ȱinȱtheȱordinanceȱisȱmuchȱbroaderȱthanȱthe

statutoryȱdefinitionȱofȱaȱcontrolledȱsubstanceȱanalogueȱsetȱforthȱinȱ21ȱU.S.C.ȱ§

802(32)(A).ȱȱAsȱaȱresult,ȱandȱcontraryȱtoȱPlaintiff’sȱassertions,ȱMagistrateȱJudge

Brisboisȱfoundȱthatȱtheȱmereȱactȱofȱapplyingȱforȱaȱlicenseȱdoesȱnotȱnecessarily

furnishȱaȱlinkȱinȱtheȱchainȱofȱevidenceȱneededȱtoȱprosecuteȱsomeoneȱunder

federalȱcriminalȱlaw.ȱȱThisȱCourtȱagrees.

OrdinanceȱNo.ȱ10231ȱdefinesȱ“syntheticȱdrug”ȱasȱoneȱorȱmoreȱofȱthe

following:

(1) Aȱsubstanceȱthatȱaȱreasonableȱpersonȱwouldȱbelieveȱisȱaȱsynthetic
drug;

(2) Aȱsubstanceȱthatȱaȱreasonableȱpersonȱwouldȱbelieveȱisȱbeing
purchasedȱorȱsoldȱasȱaȱsyntheticȱdrug;ȱor

(3) Aȱsubstanceȱthatȱaȱpersonȱknowsȱorȱshouldȱhaveȱknownȱwas

intendedȱtoȱbeȱconsumedȱbyȱinjection,ȱinhalation,ȱingestion,ȱorȱany
otherȱimmediateȱmeans,ȱandȱconsumptionȱwasȱintendedȱtoȱcauseȱor
simulateȱaȱstimulant,ȱdepressant,ȱorȱhallucinogenicȱeffectȱonȱthe
centralȱnervousȱsystemȱthatȱisȱsubstantiallyȱsimilarȱtoȱorȱgreaterȱthan
theȱstimulant,ȱdepressant,ȱorȱhallucinogenicȱeffectȱonȱtheȱcentral
nervousȱsystemȱofȱaȱcontrolledȱsubstanceȱonȱScheduleȱ1.ȱȱSynthetic
drugȱdoesȱnotȱmeanȱfoodȱandȱdrugȱingredients,ȱalcohol,ȱlegend
drugs,ȱtobaccoȱorȱdietaryȱsupplements.

Aȱ“controlledȱsubstanceȱanalogue”ȱisȱdefinedȱbyȱstatuteȱas:

(I)ȱtheȱchemicalȱstructureȱofȱwhichȱisȱsubstantiallyȱsimilarȱtoȱtheȱchemical
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structureȱofȱaȱcontrolledȱsubstanceȱinȱscheduleȱIȱorȱII;

(ii)ȱwhichȱhasȱaȱstimulant,ȱdepressant,ȱorȱhallucinogenicȱeffectȱonȱthe
centralȱnervousȱsystemȱthatȱisȱsubstantiallyȱsimilarȱtoȱorȱgreaterȱthanȱthe
stimulant,ȱdepressant,ȱorȱhallucinogenicȱeffectȱonȱtheȱcentralȱnervous
systemȱofȱaȱcontrolledȱsubstanceȱinȱscheduleȱIȱorȱII;ȱor

(iii)ȱwithȱrespectȱtoȱaȱparticularȱperson,ȱwhichȱsuchȱpersonȱrepresentsȱor
intendsȱtoȱhaveȱaȱstimulant,ȱdepressant,ȱorȱhallucinogenicȱeffectȱonȱthe
centralȱnervousȱsystemȱthatȱisȱsubstantiallyȱsimilarȱtoȱorȱgreaterȱthanȱthe
stimulant,ȱdepressant,ȱorȱhallucinogenicȱeffectȱonȱtheȱcentralȱnervous
systemȱofȱaȱcontrolledȱsubstanceȱinȱscheduleȱIȱorȱII.ȱ

21ȱU.S.C.ȱ§ȱ802(32)(A).ȱȱThisȱstatutoryȱdefinitionȱisȱtoȱbeȱreadȱinȱtheȱconjunctive;

thatȱisȱaȱsubstanceȱisȱaȱcontrolledȱsubstanceȱanalogueȱ“ifȱitȱhasȱaȱchemical

structureȱsubstantiallyȱsimilarȱtoȱthatȱofȱaȱcontrolledȱsubstance,ȱandȱeitherȱhasȱa

substantiallyȱsimilarȱeffectȱonȱtheȱuser’sȱcentralȱnervousȱsystem,ȱorȱaȱrelevant

someoneȱrepresentsȱthatȱitȱhasȱorȱintendsȱitȱtoȱhaveȱsuchȱanȱeffect.”ȱȱUnitedȱStates

v.ȱMcKinney,ȱ79ȱF.3dȱ105,ȱ107Ȭ108ȱ(8thȱCir.ȱ1996)ȱvacatedȱonȱotherȱgroundsȱ520

U.S.ȱ1226ȱ(1997);ȱseeȱalsoȱUnitedȱStatesȱv.ȱTurcotte,ȱ405ȱF.3dȱ515ȱ(7thȱCir.ȱ2005)

(findingȱdefinitionȱofȱ“controlledȱsubstanceȱanalogue”ȱmustȱbeȱreadȱinȱthe

conjunctive,ȱnotingȱtheȱvastȱmajorityȱofȱcourtsȱtoȱaddressȱtheȱissueȱhaveȱadopted

theȱconjunctiveȱreading).ȱȱTheȱcontrolledȱsubstanceȱanalogueȱstatuteȱthusȱapplies

onlyȱtoȱthoseȱsubstancesȱthatȱhaveȱaȱchemicalȱstructureȱthatȱisȱsubstantially
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similarȱtoȱtheȱchemicalȱstructureȱofȱaȱscheduleȱIȱorȱIIȱcontrolledȱsubstance.ȱȱ

OrdinanceȱNo.ȱ10231ȱdoesȱnotȱincludeȱthisȱrequirement.ȱȱInstead,ȱitȱapplies

toȱanyȱsubstanceȱaȱpersonȱmayȱreasonablyȱbelieveȱisȱaȱsyntheticȱdrug,ȱorȱtoȱa

substanceȱaȱpersonȱmayȱreasonablyȱbelieveȱisȱbeingȱpurchasedȱorȱsoldȱasȱa

syntheticȱdrug,ȱwithoutȱregardȱtoȱtheȱactualȱchemicalȱstructureȱofȱtheȱsubstance.ȱ

Underȱthisȱbroadȱdefinition,ȱitȱdoesȱnotȱnecessarilyȱfollowȱthatȱaȱbusiness

requiredȱtoȱfileȱaȱlicenseȱunderȱOrdinanceȱNo.ȱ10231ȱisȱofferingȱaȱsyntheticȱdrug

thatȱfallsȱwithinȱtheȱdefinitionȱofȱcontrolledȱsubstanceȱanalogueȱasȱdefinedȱinȱ21

U.S.C.ȱ§ȱ802(32)(A).ȱȱ

Plaintiffȱfocusesȱhisȱargumentȱonȱtheȱthirdȱdefinitionȱofȱsyntheticȱdrugȱthat

isȱincludedȱinȱtheȱordinance,ȱwhichȱencompassesȱaȱsubstanceȱ“thatȱis

substantiallyȱsimilarȱtoȱorȱgreaterȱthanȱtheȱstimulant,ȱdepressant,ȱor

hallucinogenicȱeffectȱonȱtheȱcentralȱnervousȱsystemȱofȱaȱcontrolledȱsubstanceȱin

scheduleȱIȱorȱII.”ȱȱHowever,ȱunlikeȱtheȱstatutoryȱdefinitionȱofȱcontrolled

substanceȱanalogue,ȱtheȱdefinitionȱofȱsyntheticȱdrugȱincludedȱinȱtheȱordinanceȱis

toȱbeȱreadȱinȱtheȱdisjunctive,ȱasȱsetȱforthȱinȱtheȱpreambleȱȬȱ“Theȱtermȱsynthetic

drugȱmeansȱoneȱorȱmoreȱofȱtheȱfollowing:”.ȱȱ

Plaintiffȱnextȱarguesȱthatȱapplyingȱforȱaȱlicenseȱpursuantȱtoȱtheȱordinance
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wouldȱnecessarilyȱremoveȱPlaintiffȱfromȱoneȱofȱtheȱexemptionsȱcontainedȱinȱ21

U.S.C.ȱ§ȱ802(32)(C)(iv).ȱȱThisȱargumentȱwasȱnotȱraisedȱbeforeȱMagistrateȱJudge

Brisbois.ȱȱNonetheless,ȱtheȱCourtȱfindsȱthatȱtheȱexemptionȱsetȱforthȱinȱ§

802(32)(C)(iv)ȱhasȱnoȱapplicationȱhere.ȱȱ

Pursuantȱtoȱ§ȱ802(32)(C),ȱaȱcontrolledȱsubstanceȱanalogueȱdoesȱnotȱinclude:

(I)ȱaȱcontrolledȱsubstance;ȱ(ii)ȱanyȱsubstanceȱforȱwhichȱthereȱisȱanȱapproved
newȱdrugȱapplication;ȱ(iii)ȱwithȱrespectȱtoȱaȱparticularȱpersonȱany
substance,ȱifȱanȱexemptionȱisȱinȱeffectȱforȱinvestigationalȱuse,ȱforȱthat
person,ȱunderȱsectionȱ355ȱofȱthisȱtitleȱtoȱtheȱextentȱconductȱwithȱrespectȱto
suchȱsubstanceȱisȱpursuantȱtoȱsuchȱexemption;ȱor
(iv)ȱanyȱsubstanceȱtoȱtheȱextentȱnotȱintendedȱforȱhumanȱconsumption

beforeȱsuchȱanȱexemptionȱtakesȱeffectȱwithȱrespectȱtoȱthatȱsubstance.ȱ

Exemptionsȱunderȱ§ȱ355,ȱasȱreferencedȱinȱsubsectionȱ(C)(iii)ȱandȱ(iv),ȱrefersȱto

exemptionsȱofȱdrugsȱforȱresearchȱ“byȱexpertsȱqualifiedȱbyȱscientificȱtrainingȱand

experienceȱtoȱinvestigateȱtheȱsafetyȱandȱeffectivenessȱofȱdrugs.”ȱȱ21ȱU.S.C.ȱ§

355(I).ȱȱ

Accordingly,ȱbecauseȱPlaintiffȱhasȱnotȱdemonstratedȱthatȱthereȱareȱno

circumstancesȱunderȱwhichȱOrdinanceȱNo.ȱ10231ȱwouldȱbeȱvalid,ȱPlaintiffȱhas

notȱdemonstratedȱaȱlikelihoodȱofȱsuccessȱonȱhisȱclaimȱthatȱsaidȱordinance,ȱonȱits

face,ȱisȱunconstitutional.
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C. IrreparableȱHarm

Thisȱfactorȱrequiresȱaȱpartyȱseekingȱpreliminaryȱinjunctiveȱreliefȱtoȱ“show

thatȱtheȱharmȱisȱcertainȱandȱgreatȱandȱofȱsuchȱimminenceȱthatȱthereȱisȱaȱclearȱand

presentȱneedȱforȱequitableȱrelief.”ȱȱIowaȱUtil.ȱBd.ȱv.ȱF.C.C.,ȱ109ȱF.3dȱ418,ȱ425ȱ(8th

Cir.ȱ1996).ȱȱ“Itȱisȱalsoȱwellȱsettledȱthatȱeconomicȱlossȱdoesȱnot,ȱinȱandȱofȱitself,

constituteȱirreparableȱharm.ȱ.ȱ.ȱ.ȱRecoverableȱmonetaryȱlossȱmayȱconstitute

irreparableȱharmȱonlyȱwhereȱtheȱlossȱthreatensȱtheȱveryȱexistenceȱofȱthe

[petitioner]ȇsȱbusiness.”ȱȱPackardȱElevatorȱv.ȱI.C.C.,ȱ782ȱF.2dȱ112,ȱ115ȱ(8thȱCir.

1986).

PlaintiffȱarguesȱthatȱMagistrateȱJudgeȱBrisboisȱerredȱwhenȱheȱfoundȱthat

Plaintiffȱwouldȱnotȱsufferȱirreparableȱharmȱifȱtheȱrequestedȱinjunctiveȱreliefȱwas

notȱgranted,ȱbecauseȱatȱmost,ȱPlaintiffȱwouldȱbeȱsubjectȱtoȱaȱcivilȱfine.ȱȱPlaintiff

doesȱnotȱcontestȱtheȱMagistrateȱJudge’sȱfindingsȱthatȱtheȱordinanceȱdoesȱnot

subjectȱhimȱtoȱaȱcriminalȱfine,ȱonlyȱaȱpossibleȱcivilȱfine,ȱandȱthatȱheȱcould

continueȱbusinessȱoperationsȱevenȱifȱheȱdidȱnotȱapplyȱforȱaȱlicense.ȱȱInstead,

Plaintiffȱarguesȱthatȱtheseȱfindingsȱignoreȱtheȱbasicȱconstitutionalȱissueȱinȱthis

caseȱȬȱthatȱtheȱgovernmentȱmayȱnotȱimposeȱfinancialȱpenaltiesȱuponȱan

individualȱbyȱvirtueȱofȱhisȱexerciseȱofȱhisȱrightsȱunderȱtheȱFifthȱAmendment.ȱȱIn
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support,ȱPlaintiffȱrefersȱtoȱLefkowitzȱv.ȱTurley,ȱ414ȱU.S.ȱ70ȱ(1973)ȱandȱLefkowitz

v.ȱCunningham,ȱ431ȱU.S.ȱ801ȱ(1977).

BothȱtheȱTurleyȱandȱCunninghamȱdecisionsȱhaveȱnoȱapplicationȱto

Plaintiff’sȱfacialȱchallengeȱtoȱOrdinanceȱNo.ȱ10231.ȱȱAtȱissueȱinȱTurleyȱwasȱaȱstate

statuteȱthatȱprecludedȱtheȱawardȱofȱaȱgovernmentȱcontractȱtoȱanyȱpersonȱwho

failedȱtoȱwaiveȱimmunityȱorȱtoȱanswerȱquestionsȱwhenȱcalledȱtoȱtestify

concerningȱthatȱperson’sȱcontractȱwithȱtheȱstate.ȱȱ414ȱU.S.ȱatȱ71Ȭ74.ȱȱSimilarly,ȱat

issueȱinȱCunninghamȱwasȱaȱstateȱstatuteȱthatȱallowedȱanȱofficerȱofȱaȱpolitical

partyȱtoȱbeȱremovedȱfromȱofficeȱandȱbarredȱforȱfiveȱyearsȱfromȱholdingȱanyȱparty

orȱpublicȱoffice,ȱbecauseȱheȱrefusedȱtoȱwaiveȱhisȱconstitutionalȱprivilegeȱagainst

selfȬincrimination.ȱȱ431ȱU.S.ȱatȱ802;ȱseeȱalsoȱUnitedȱStatesȱv.ȱMusk,ȱ__ȱF.3dȱ__,

2013ȱWLȱ3333086ȱatȱ*4ȱ(8thȱCir.ȱJul.ȱ2,ȱ2013)ȱ(referringȱtoȱTurleyȱandȱprogenyȱas

“penalty”ȱcasesȱwhereȱtheȱstateȱnotȱonlyȱcompelledȱanȱindividualȱtoȱappearȱand

testify,ȱbutȱalsoȱsoughtȱtoȱinduceȱhimȱtoȱforgoȱtheȱFifthȱAmendmentȱprivilegeȱby

threateningȱtoȱimposeȱeconomicȱorȱotherȱsanctionsȱcapableȱofȱforcingȱselfȬ

incrimination).ȱȱOrdinanceȱNo.ȱ10231ȱincludesȱnoȱlanguageȱcompellingȱaȱperson

whoȱseeksȱaȱlicenseȱthereunderȱtoȱappearȱorȱtestifyȱinȱanyȱproceeding,ȱnorȱdoesȱit

imposeȱanyȱsanctionȱcapableȱofȱforcingȱselfȬincrimination.ȱȱAccordingly,
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MagistrateȱJudgeȱBrisboisȱdidȱnotȱerrȱinȱfindingȱthatȱTurleyȱandȱprogenyȱare

inappositeȱtoȱPlaintiff’sȱfacialȱchallenge.

BecauseȱPlaintiffȱhasȱfailedȱtoȱdemonstrateȱaȱlikelihoodȱofȱsuccessȱonȱthe

meritsȱofȱhisȱfacialȱchallengeȱtoȱOrdinanceȱNo.ȱ10231,ȱtheȱCourtȱfindsȱthat

Plaintiffȱwillȱnotȱbeȱirreparablyȱharmedȱifȱtheȱrequestedȱinjunctionȱisȱnotȱgranted.

Accordingly,ȱtheȱCourtȱadoptsȱtheȱReportȱandȱRecommendationȱdatedȱJuly

15,ȱ2013.

ITȱISȱHEREBYȱORDEREDȱthatȱPlaintiff’sȱMotionȱforȱPreliminaryȱInjunction

andȱTemporaryȱRestrainingȱOrderȱ[Doc.ȱNo.ȱ4]ȱisȱDENIED.

Date:ȱȱȱJulyȱ18,ȱ2013

s/ȱMichaelȱJ.ȱDavisȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
MichaelȱJ.ȱDavis
ChiefȱJudge
UnitedȱStatesȱDistrictȱCourt
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