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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

LNV Corporation,

Paintiff,
No. 13ev-1926 (JNE/LIB)
V. ORDER

Outsource Service Management, LLC
d/b/a Presidium Asset Solutions and
BF-Negev, LLC

Defendans.

This case is before the Court on a Motion for Partial Summary Judgment bjeotiat
by the Defendants, Outsource Service Management (“OSM”) arideglev. ECF No. 88. For

the reasons discussed below, the motion is grdnted.

Backaround

This case arises out afdispute over thparties’ respectiveights and obligations
stemming from twdoans.

Thefirst, known as the Grandealisade$oan,was made to a &eloper to build a resort
hotel and condominium complex near Disney World in Orlando, Florida. To fund the loan, the
lead lender, Marshall Financial Group, entered into a number of participatiomagitseavith
other financial institutions, including one in 2007 with Columbian Bank of Kansas. Columbian

Bank subsequently failed and entered receivership. In 2009, the Federal Depositcis

! OSM and BF-Negev included a request for a protective order under Federal Ruwié of C

Procedure 26(c) in their reply memorandufie matter of a protective ordisrnot properly
before the CourtSeeD.Minn. L.R. 7.1(b) (“Unless the court orders otherwise, all
nondispositive motions must be heard by the magistrate judge.”).
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Corporation acting as receiver salfla pool of loans owned by Columbian Bank, including its
participationin theGrandePalisades loanp Plaintiff LNV Corporation. At roughly the same
time, OSM succeeded Marshall &se lead lender.

The secondoban giving rise to the disputéere known as the Bahia loan, wamdefor
the refinancing and construction of the Little Harbor Development near Tampa, Fléwsda
with theGrandePalisades loan, the lead lendéthe Bahia loanBankFirst, entered into a
number of participation agreements, including one in 2007 with First Priority Ban&e thien,
through a series of assignments that are not reléwdhis motion LNV has succeeddgirst
Prionty Bankas participantBF-Negev has succeeded BankFirst as lead lender, andfaSM
becomehe loan’s servicer.

In its Complaint, LNV pleadsvelve causes of acticaagainstOSM and BFNegevover
thedisputes that have arisen in connection whse twdoans. In addition to breach of contract
claimsbased on theritten agreements associated with the loans, LNV also assetts
theft/conversion, unjust enrichment/quantum meruit, and constructive trust algamnst the
Defendants In turn, in an Anwer filed jointly by the Defendants, OSM asserts breach of
contract and unjust enrichment counterclaims against LNV relating GrdrelePalisades

dispute?

Discussion
With their Motion for Partial Summary Judgment, OSM andNBfgev argue that the

recod now establishes that the parties’ disputes oveQrandePalisades and Bahia loans are

2 LNV and OSM also each seek a declaratory judgment regarding the impact of the

Financial Institutions Reform, Recovery, and Enforcement Act (“FIRRBA™he claims
arising out of the Grande Palisades loan. These FIRREA issues are naitreléliss motion.
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governed byalid and enforceable contracts. Therefore, they argiseappropriate for the
Court to streamline the case@nd particularly what remains of discoveripy dismissing LNV’s
non-contract claims.

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and ¢hmovant is entitled to judgment as a matter of laked. R. Civ. P.
56(a). “A party asserting that a fact cannot be or is genuinely disputed must ship@egdrtion
by citing to particular parts of materials in the record . . . or showing thatateziabs cited do
not establish the absence or presence of a genuine disputdd..(c){1)(A)«(B). The Court
“need consider only the cited materials, but it may consider other materibésriecord” not
specifically called to its attention by tparties’ memorandald. (c)(3). In determining whether
summary judgment iwarrantedthis “evidence and all fair inferences from it must be viewed in
the light most favorable to the non moving party . . Johnson v. Blauka#53 F.3d 1108, 1112
(8th Cir. 2006).

LNV opposes the Defendants’ motion, arguing that the record costafigent
evidenced create a genuine issue of material facr could, with more discovery pursuant to
Federal Rulef Civil Procedurés6(d)—regarding the validity fathe GranddPalisades Loan
Participation Agreement between Marshall and Columbian Bank, to which OSM and LNV

succeeded

3 LNV also opposes the motion generally on the grdbatFederal Rule of Civil

Procedure 8 authorizes it to plead its claims in the alternative, regardtbsg abnsistency.

That may be true, but as the Court previously noted in ruling on LNgtgn to Dismiss, a
non-contract claim may move forward alongside a contract claim only “until thieacbmns

deemed to be valid and to govern the dispute.” Order of March 4, 2014 at 9, ECF No. 71
(quotingU.S. Bank Nat. Ass’'n v. Education Loans I&yv. No. 11-1145 (RHK/JJG), 2011 WL
5520437 (D.Minn. Nov. 14, 2011)). Rule 8's allowance for alternative pleading poses no bar to
a grant ofpartial summary judgment here.



That issue, as well as the state of the parties’ dispute over the Bahia loascasseti

below.

l. Grande Palisades dispute.

Fundamentally, with respect to the Grande Palisades portion of the cases kiikg
OSM for disbursement of a percentage of the Collections received on the GranaigeBddian
that LNV alleges it is owed as a participant. In turn, OSM is countersiNgor certain
Credit Advances and Extraordinary Expenses that OSM alleges LNV istedligepay as a
participant.

In its Answer LNV assertedhe followingas araffirmative defenséo OSM’s
counterclaims

Based upon the September 23, 2013 Affidavit of Cecelia Borenkiuisource

Services Management, LLC v. Lake Austin Properties Limited |, CBBe No.

8:13-CV-1476-T35AEP (M.D. Fla. Sept. 23, 2013), filed in connection with

Malbec Investments, LLC’s Rewed Motion to Intervene, OSM’s claims are

barred by fraud, misrepresentation, fraudulent inducement and/or fraudulent

concealment.

Construed in the light most favorableltdV —in fact, in LNV’s own telling—
Borenko’s affidavitin combination withothe materials in the recordemonstrates the
following: Marshall originated the $140 millicBrande Palisades construction loan. One of the
terms of that loan required the borrower to fund a portion of the cost of the project with
approximately $30 million of its own equity. This is known as the borrower having “skin in the
game”; without it, lenders, as well as participating banks, wiyglidally be unwilling to fund a
project of that magnitude. According to LNV, Marshall knew from the othséthe borrower

wasnot in compliance with this term, boéverthelessoved forwardvith the loanbecause it

stood to benefit financially from it. In order ttetain those benefits while minimizing its own



exposure to the risk inherent in such a “no money down” unfundedNt@ashallproceeded to
marketparticipations in the loan to other financial institutiaissngmaterials that specifically
stated that the borrower had the required $30 million worth of “skin in the game” futtighe
“related third parties."Ultimately, more than sixty banks, including Columbian Bank, entered
into participations The borrower subsequently defaulted.

LNV argues that thigvidence creates a genuine issue of material fact as to whether
Marshall secure@olumbian Banls paticipation in the Grade Palisades loan by fraudn this
regard, LNVseekdo establish its right to disaffirtihe GrandePalisades Participation
Agreement byway of itsnoticedaffirmative defensef fraudulent inducement and/or fraudulent
concealment.

The parties agree that t¥andePalisades Participation Agreement is governed by New
York law. Under New York law,d sustaints frauddefenseLNV bears the burdeof
establishingyy clear and convincing evidendd) that Marshall eithenisrepresented a material
fact to Columbian Bank, or, alternatively, concealed a material fact from G@orBank that it
had a duty to disclose2) that Columbian Bank entered into the Participation Agreement in
justifiablerelianceon Marshall’'smisrepesentation oconcealmentand (3 that Columbian
Bankwas injured thereb$.Lama Holding Co. v. Smith Barney In668 N.E.2d 1370, 1373

(N.Y. 1996);Vermeer Owners, Inc. v. Gutermd&@85 N.E.2d 377, 378 (N.Y. 1991)ane v.

4 According to some authorities, the intent to deceive is also an element afiérstud

inducement.E.g.,Channel Master Corp. v. Aluminum Limited Sales,, Ih61 N.E.2d 833, 835
(N.Y. 1958). But others find that “New York law . . . is well settled that an innocent
misrepresentation of a material fact permits rescission even thadgwihout an intent to
deceive. Sternv. Satra Corp539 F.2d 1305, 1308 (2nd Cir. 197&ee also Banque Arabe
57 F.3d at 153-54 (discussing differences between fraudulent inducement, fraudulent
concealment, and innocent misrepresentation).

In any event, the presence or absence of scienter is not determinative of the outcome of
the Defendants’ motion.



McCallion, 561 N.Y.S.2d 273, 275 (N.Y. App. Div. 199(ee als&tuart v. Lesterl7 N.Y.St.
Rep. 248 (N.Y. Gen. Term 1888) (where defendant resists enforcement of a contract igduced b
fraud, itis “not . . . necessary for the defendant to show, in order to defeat a recovéuey hidwcht
suffered a pecuniary loss in any particular sum by reason of the misrgptiesemade by the
plaintiff”).

OSM argues that LNV'’s fraud defense fails in the face of the plain langtibgéhche
GrandePalisades Participation Agreement betweensiali and Columbian Bank and the Loan
Sale Agreement by which the FDReceiverconveyed Columbian Bank’s interest in the

participation to LNV. These two issues are discussed in turn below.

A. Disclaimer.

OSMfirst contend thatLNV is foreclosed from provingeliance, an essential element of
afraudulent inducementefenseby the disclaimethat appearin § 2.1 of the Grandealisades
Participation Agreement. The relevant language is as follows:

c. [Columbian Bank]has, withoutreliance of any kind or nature ¢Marshall],

any other Credit Provider or the directors, officers, ageniployees or attorneys
of [Marshall], and instead in reliance upon information supplied to it by or on
behalf of the Obligor and upon such other information as [Columbian Baak]
deemed appropriatenade its own independent credit analysis and decision
purchase its Participation Interest in the Credit;

d. [Columbian Bank]will, independently and without reliance of any kind or

nature onMarshall], any other Credit Provider or the directors, officers, agents,

employees or attorneys of the Lender, continue to make its own independent

credit analysis and decisiomsacting or not acting under this Agraent and the

Credit Agreements].]

UnderNew Yorklaw, general merger clauses and specific disclaiarergiverdifferent
effects. A general merger clausesuch as an “omnibus statement that the written instrument

embodies the whole agreement, or that no representations have been msdeffettive to



exclude parol evidence to show fraud in inducing the cofffaddbanann Realty Corp. v.
Harris, 157 N.E.2d 596 , 601 (N.Y. 1959). Howevdwlhere a party specifically disclaims
reliance upon a representation in a contract, that partyotan a subsequent action for fraud,
assert it was fraudulently induced to enter into the contract by the veryamgatem it has
disclaimed.” Banque Arabe et Internationale D’Investissement v. Maryland Nat., Bank.3d
146, 155 (2nd Cir. 1995) (qtation and citation omitted)The presence of such a disclaimer
clause is inconsistent with the contention {tia party]relied upon the misrepresentation, and
was led thereby to make the contraddanann 157 N.E.2d at 599 (quotation and citation
omitted).

Thereliance provisions in the GranBalisades Participation Agreement constitute
specific disclaimer LNV’s defense rests on itoontention that Columbian Bank entered into the
GrandePalisades Participation Agreemeniustifiablereliance on Marshall’s misrepresentation
or concealmentegarding the borrower’s “skin in the gamefiichis material by LNV’s own
articulation of thealleged fraudbecause of thmdicationit provides otthe borrower’s
creditworthiness But Columbian Bank expressly represented in the contract that itnhadie"
its own independent credit analysis and decisagourchase its Participation Interest in the
Credit’ “without reliance of any kind or nature ¢Marshall]” By itself, this wouldtend to
defeat LNV'’s fraud defenseSee Banque Arab&7 F.3d at 155 (noting that, under New York
law, “disclosure obligations may be modified by contract” and concluding théé&dyrworded
participation agreement “operate[d] as a waiver absolving [the deael] of responsibility to
make affirmative disclosures concerning the financial risks” of the loan).

However even such a specific disclaimer will not be given effect in certain

circumstances. To overcome the disclaimeghe Grand@alisades Partipation Agreement,



LNV must show that the misrepresentedoncealedact at issue- that the borrower did not
have the “skin in the game” required by the terms of the loaas—peculiarly within the
knowledgé of Marshall, and that Marshall knew that Columbian Bank was “acting in reliance
on mistaken knowledge regarding that issue” when it entered inpatheipation Id. See also
Boyle v. McGlynn814 N.Y.S.2d 312, 313-14 (N.Y. App. Dept. 2006) (knowledge of the party
alleged to have committed fraud, as well as availability of the information tdegedly
defrauded partyare questions of factlOn these pointd,NV has made a sufficient showing that
would, all else being equal, allowtid move forward with its defense.

OSM argues that thsuperior knowledge” doctrine does not applycircumstanceike
these involving a transaction betwesaphisticated financial institutions, sisch parties can be
expected talemand disclosure, and express inclusion in the contraambyahaterial dcts on
which they purport to relySee, e.g., Rodas v. Manitay&52 N.Y.S.2d 618 (N.Y. App. Dept.
1990) (concluding thatthere “a party has been put on notice of the existence of material facts
which have not been documented and he nevertheless maudie@ transaction without
securing the available documentation or inserting appropriate langudgeagreement for his
protection, he may truly be said to have willingly assumed the business risk tfzttshmay
not be as represented”).

However,the GrandePalisades Participation Agreement does s&tg,2.1(f),that
“[Columbian Bank] has thoroughly reviewed the Credit Agreements and those documents
contain all of the terms and conditions that [Columbian Bank] considers to be ntaténgl
Credit and upon which [Columbian Bank] has relied in purchasing its interest in the Credit[.]

As the “Credit Agreements” are the documents evincing the loan that Marshall maede to t



borrower,the Participatiolgreementan be read tmcorporate as a n&tal term of
Columbian Bank’s participation the requirement that the borrower have “skin in the’game

By the same token, the Participation Agreena¢rg 2.1(b)lso attests that

[Columbian Bankhas been granted access to, and received all ofyftireniation

it has requested or believed to be necessary to enable it to maladepandent

and informed judgment with respect to the creditworthiness of the Obligor

including information provided to [Columbian Barik} [Marshall]

The critical questionthen, is whether, with this access, Columbian Bank could have discovered
through an exercise of due diligence wiiarshall is alleged to have known about the

borrower’s lack of “skin in the game3eeRoyal American Managers, Inc. v. IRC Holding

Corp., 885 F.2d 1011, 1016 (2nd Cir. 198\Here the representation relates to matters that are
not peculiarly within the other party's knowledge and both parties have availableaihe ohe
ascertaining the truth, New York courts have held that the complaining party shoeld hav
discovered the facts and that any reliance under such circumstances therefdreevoul
unjustifiable?”); Danann 157 N.E.2d at 601 [f] f the facts represented are not matters peculiarly
within the party's knowledge, and the other party has the means available to him ioigktogw

the exercise of ordinary intelligence, the truth or the real quality of thecsulh the

representation, he must make use of those means, or he will not be heard to complain that he was
induced to enter into the transaction by misrepresentations.”) (quotation omitted).

On this questiomf fact, the particulars of the Borenko affidavit on which LNV bases its
fraud defensare noteworthy. Borenko worked as an Assistant Vice President and Financial
Analyst for Marshall in its Orlando, Florida office from 2004 through 2008. In that capacity,
Borenko was involved in administering tBeandePalisades loan, including performing “all

actions related to the financial analysis of the loan,” “assisting withdoaumentation,” and

“gathering the materials in preparing the marketing materials sent out blgdaosprospective



participants in the Loan[.]” According to her affidavit, in early 2007, Borenko reHd#s to
obtain documentation from the “related third parties” who were purported to have put up the
required $30 million worth of “skin in the game” for tBeandePalisades loahy way of a
subordinated loan to the borrower. However, Borenko states that she “was never alde to get
satisfactory responsdéfom the guarantors to her attempts to “substantiate that the subordinated
debt was legitimate.” Ultimately, based in some significant degree omtindddge she had
gained from her prior dealings with the guarantors — rather than solely on thetsoftiee
documents she was able to revieBorenko concluded that the guarantors “did not have that
kind of liquidity” and that the money actually “had to have come from buyers’ deposita/bon t
other condominium projects. Consequently, Borenko suspected that the borrower was not in
compliance with the terms of tli&randePalisadeoan, and in April of 2008he shared her
concerns with others at Marshall.

This record evidence is sufficient to create a genuine issue of material faetteether
Columbian Bank could have ascertained the tregfardingthe borrower’salleged lack ofskin
in the game” through an exercise of due diligence before entering into tlogpRaon
Agreement in April of 2007. Furthermore, the discovery that¥ lddtails in its Rule 56(d)
affidavit — including the production of documents relating to the subordinated loan and the
depositions of individuals who were in the employ of Columbian Bank and Marshall at the
relevant time periods could be expected to provide more insight into the issue.

For these reasons, the specific disclaimer of reliance iGithedePalisades Participation

Agreement would not, by itself, preclude LNV from proceeding with its fraud defens
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B. Rescission.

However, there are additional considerations. OSM arguekNh&t assertion of fraud
is in reality an “affirmative clainfor rescission” of the Grandealisades Participation
Agreementounding in tortrather than the affirmative defense that LNV Fad®eled it, and
requests that the Court treat it as suSkeFed. R. Civ. P. 8(c)(2) (“If a party mistakenly
designates . . . a counterclaim as a defense, the court must, if justice reqatéisetpleading
as though it were correctly designated, and may impose terms for doing so.”).

OSM contends that this move woulddeterminative iriwo ways both of whichare

considered below.

1. Tortv. contract.

First, OSM points out that “[ulnder New York law, the assignment of the right td asse
contract claims does not automatically entail the right to asseddaorts arising from that
contract.” Banque Arabgs7 F.3d at 151Here, vhen Columbian Bank failed, all of its “rights,
titles, powers, and privileges” passed to the FDIC as receiver. 12 U.S.C. 8§ 1821(H¥2). T
FDIC-Receiver later sold Columbian Bank’s participation in the Grande Palisade®s IbiHV.
According to LNV, the Loan Sale Agreement by which that assignmasiimadeontains no
language evincing an intent by the FDRe@ceiver to transfer its right to assert tort claims arising
from theGrandePalisades Participation Agreement to LNV.

However, even were thatue, it would not bar LNV from asserting its fraudulent
inducementlefense hereSimply putthatdefense is not a tort claim.

There is a qualitative distinction between a cadseton in tort for fraudulent

inducement and fraudulent inducement as an affirmative defense to contracy.li@bdite.g.,

11



United States Fid. & Guar. Co. v. Delmar Dev. PartnérsC, 22 A.D.3d 1017, 1019-20 (N.Y.
App. Div. 2005) (where defendant sought to amend its answer “to add fraud in the inducement as
an affirmative defense[the proposed claim of fraud offered only to counter the contractual
rights asserteddy the plaintiffand therefore “no danger exists that the proposed amendment
[would] effectively change[] the original action from one sounding in breach ofambiitr an
action alleging tortious condugt” With regard to the latter, New York courts have lonig he

as amatter of contract law that a fraudulently inducembntractis a “voidable transactighas

the misrepresentation or concealment of a fact material to the agrgee@uaties the meeting
of the minds that is essential to the formation of a valid and binding conEaciSchenck v.
State Line Telephone Cd44 N.E. 592, 593 (N.Y. 1924). In consequence, a fraudulently
inducedcontractmay beaffirmedor disaffirmedat the choice of the defrauded partg.

If the defrauded party desires the benefit of the bargain it was fraudulentlydnduce
accept, it wil ratify the contract and press a claim for damages or specific performbmtte
same action, the defrauded party may also purseparatelaim in tort seeking compensation
for any loss that may have been caused by the fraudulent indudeselrit See, e.g., Deerfield
Communications Corp. v. Chesebrough-Ponds, B@2 N.E.2d 1003, 1004 (N.Y. 1986)
(rejecting contention that separate awards in same action for breach of contrfactlaa tort of

fraudulent inducement were duplicative and clami that “measure of damages recoverable for

> New York adheres to the “general rule [that] to recover damages for tort inraatont

matter, it is necessary that the plaintiff plead andgwbreach of duty distinct from, or in

addition to, the breach of contractNon-Linear Trading Co., Inc. v. Braddis Associates,,Inc.

675 N.Y.S.2d 5, 13 (N.Y. App. Dept. 1998). Where a plaintiff was fraudulently induced to enter
into the contract, thdefendant’'s misrepresentation of material facts is “collateral to the contract
... and therefore involves a separate breach of d@gsmile, Inc. v. Levin@®15 N.Y.S.2d

521, 524 (N.Y. App. Dept. 2010).
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being fraudulently induced to enter into a contract which otherwise would not have been made is
indemnity for the loss suffered through that inducement”) (quotation and punctuatiosddmitt
On the other hand, if the defrauded party desires to return to the position it occupied
before it entered into the fraudulently induced contract, it will disaffirnrctméract angbressa
claim for rescissionupon the theory that [the] contract is totteated as nonexistent for lack of
true assent.’Richard v. Credit Suiss&52 N.E. 110, 111 (N.Y. 1926). With suchlaim, the
defrauded party magursuesuch “off contract” or “quastontract” theories of recovery asjust
enrichmenandquantum mern, whichare,in some contexts, referred to generally as
“restitution” measuresF.T.C. v. Bronson Partners, LL.654 F.3d 359, 370 (2nd Cir. 2011)
(explaining that “restitution” was conceived of “as a unifying theory of peilaat liability akin
to tort or contract-a descriptor of a class of wrongs rather than any particular remedy” and that
“courts and commentators often use the term ‘restitution’ as a metonyhefolass of remedies
particularly identified with that head of liability”")See als@dJudge Rotenberg Educational
Center Inc. v. Blas$882 F.Supp.2d 371, 376-77 (E.D.N.Y. 2012) (noting that “quantum meruit,
unjust enrichment, and restitution claims are not separate causes of actioNewd¥ork law,
but are instead conceptualized as different facets of a single quasi contract eatisa’d
(internal quotation, punctuation, and citation omitted).
Also, as with concurrent causes of action for breach of contract atieftort of
fraudulent inducement, the defrauded padgkingrescission and restitutianay
simultaneously pressseparatelaim in tort. New York law provides that
[a] claim for damages sustained as a result of fraud or misrepresentation in the
inducement of a contract or other transaction, shall not be decmusistent
with a claim for rescission or based upon rescission. In an action for r@s@ssi
based upon rescission the aggrieved party shall be allowed to obtain complete

relief in one action, including rescission, restitution of the benefits, if any,
conferred by him as a result of the transaction, and damages to which he is

13



entitled because of such fraud or misrepresentation; but such completehadlief s
not include duplication of items of recovery.

N.Y. C.P.L.R. § 3002(e).

With all of these faairs considered, then, it is clear th&V does not assestfraudulent
inducementlaim in tort. Instead, LNV haassertedraudulent inducement as affirmative
defense to liability on the Granéalisades Participation Agreemeiithat LNV would, if
successful on the merits, earn the right to avoid liabilitthah contracby disaffirmingit does

not transform the defense int@laim in tort.

2. Defensev. claim.

Nevertheless, OSM also contends that LNV is foreclosed from pursuing itsiéartse
by the terms of theoan Sale Agreement through whicNV acquired Columbian Bank’s
participation in th&GrandePalisades loan from the FDIReceiver.Regardless of whether
LNV’s assertion of fraud sounds in tort, in 8 2. 4lué Loan Sale Agreemerihe FDICReceiver
expresslywithheld from LNV*“all right, title, and interest . . . in and to .any and all claims of
any nature whatsoever that might now exist or hereafter arise, whether &nowknown, that
[the FDIGReceiver] has or rght have . . . against any third parties involved in any alleged fraud
or other misconduct relating to the making or servicing of a Loaiihg Courtagree with

OSM that LNV has asserted such a claim Kere.

6 OSM necessarily contends that it “standghe shoes” of Marshadis the‘third part[y]”

to the Loan Sale Agreemethiat isalleged to have beémvolved in . . . fraud or other
misconduct relating to the making” of the Grande Palisades Participationdgnes&ee

Richard T. Blake & Associates, Inc. v. Aetna Cas. & Sur, &1 N.Y.S.2d 73, 75 (N.Y. App.
Dept. 1998) (“It is well established that an assignee stands in the shoes ofgherassil takes
the assignment subject to any+apasting liabilities.”). Cf. Lapis Enterprises, Inc. v.
International Blimpie Corp 445 N.Y.S.2d 574 (N.Y. App. Dept. 1981) (“[A]lthough the bank is
not alleged to have itself perpetrated the fraud, it is well settled that an assigneortgage

14



With its Complaint LNV brings bothbreach of contract and quasi contract claagainst
OSM arising out of the dispute ovigs participation interest in th@randePalisades loanUnder
New York law, LNV mayrecover in quasi contract onfythe Granddé”alisades Participation
Agreements voidable or if itdoes not covethe subjecmatterof this dispute. Clark-
Fitzpatrick 516 N.E.2d at 193 (“A ‘quasi contract’ only applies in the absence of an express
agreement . . . .”)Seealso, e.g., Joseph Sternberg, Inc. v. Walber 36th Shssziciates594
N.Y.S.2d 144, 146 (N.Y. App. Dept. 1993) (“[W]here there is a bona fide dispute as to the
existence of a contract or where the contract does not cover the dispute in issti, i
proceed upon a theory of quantum meruit and willogtequired to elect his or her remedies.”).

LNV does not denthat he GrandePalisades Participation Agreemeotess the subject
matter of theparties'dispute over the Grand®alisades loah Butof courseit does argue via its
fraudulent inducement defengw®t that contract is voidablelt is thus clear thatNV’s assertion
that theGrandePalisade$articipation Agreement was fraudulently inducegart and parcel of
its quasi contract claimsCf. Mid-Atlantic Perfusion Associates, Inc. v. Westchester County
Health Care Corp 864 N.Y.S. 2d 100, 102 (N.Y. App. Dept. 2008) (finding fraudulent
inducement claim to be “duplicative of the quesntract causes of action”).

In this case, LNV is nadssertingraudulent inducemersimply to defeat OSM’s breach

of contract claim, as would lirie of apure affirmative defenseSeeSaks v. Franklin Covey

takes it subject to the equities attending the original tcaiose[and therefore] subject to the
mortgagor’s action for fraud.”) (internal citations omittetdNV does not contest this point.
! As noted above, LNV is suing OSM for disbursement of the Collections on the Grande
Palisades loan that LNV allegesstawed, while OSM is suing LNV for certain Credit

Advances and Extraordinary Expenses that OSM alleges LNV is obligated td lpayights

and obligations of the lead lender and the participant with respect to Collectiodis, Cre
Advances, and Extraordinary Expenses are addressed in § 3 of the Baasdeéef articipation
Agreement and elsewhere.
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Co.,316 F.3d 337, 350 (2d Cir.2008An affirmative defense is defined as a defendant’
assertion raising new facts and arguments that, if true, will defeat thefplain . claim,even
if all allegations in the [plaini’'s] complaint are true.”)Rather, LNV isexplicitly assering a
right todisaffirmthe GrandePalisades Participation Agreemgptemised upon thmaterial
misrepresentations or omissions taed alleged to have occurred durthg formation of that
contract,as a predicate teecoveing on thequasi contractheories thait pleadsin its Complaint.
E.g, LNV’'s Memorandum in Opposition at 25-26, ECF No. 96 (“[D]ue to the fraudulent
inducement[,] LNV may avoid (i.e., rescind) the Grande PalisBdegcipation Agreement at its
pleasure. . .. Thus, LNV is not relegated to pleading only breach of contract and digclarat
judgment claims, and may assert its other claims as wellrider New York law, thtis the
assertion o cause of actiofor rescission.E.g., Channel Masted51 N.E.2d at 835
(discussing elements of cause of action “based on fraudulent representations; ivhetfoe
the rescission of a contract or . . . in tortyyguhart v. Philbor Motors, In¢.780 N.Y.S.2d 176,
177 (N.Y. App. Dept. 2004) (discussing cause of action “for rescission of a contract . . . on the
ground of fraud”).

Regardles ofthe headings and organization of its pleadih@jf/’s assertiorof theright
of rescissionn conjunction with aentitlement taquasi contractelief amountdo a “claim” by
anydefinition of tratterm. See, e.gBlack’s Law Dictionary (9th ed. 2009) (defining “claim”
as inter alia,“[tlhe aggregate of operative facts giving rise to a right enforceablecbyrg”
“[the assetion of an existing right; any right to payment or to an equitable remedy, even if
contingent or provisional,” and “[a] demand for money, property, or a legal remedydo ovie

asserts a righj); American Heritage Dictionary (5th ed. 2014) (defining iftfaas, inter alia,
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“[a] demand for something as rightful or due,” “[a] basis for demanding somethtrilg or
right,” and “[a] demand for payment in accordance with [a] formal arrangejnent”
Thebroadlanguage of 2.7 ofthe Loan Sale Agreemenhambiguouslyndicates that
LNV was not to obtain the right to seafirmativerelief for itself arising out of “any alleged
fraud or other miscondutin the makingof the GrandePalisades Participation Agreeme@ee,
e.g., Franklin Apartment Associates, Inc. v. Westbrook Tenants, 8ddpN.Y.S.2d 673, 674
(N.Y. App. Dept. 2007) (“When the terms of a written contract are clear and unambiguous, the
intent of the parties must be found within the four corners of the contract, givingaracti
interpretatiornto the language employed and the parties’ reasonable expectations. .. . The
construction and interpretation of an unambiguous written contract is an issue ofHawthet
province of the court.”) (internal citations omitted).h&ther that relief talsethe form of
damages in tort actionor restitution of théenefits conferred under the contraxcan action for
rescissionthe FDICReceiver retained the rigtd pursue anextract that measusndrestore it
to the Columbian Bankeceivership Cf. 12 U.S.C. § 1821(d)(14)(C) (providing fBDIC-
Receiver to bring “claim arising from fraud, intentional misconduct resultingjust
enrichment, or intentional misconduct resulting in substantial loss” on behalf ofi¢le fa
institutioneven where statstatute of limitations has expired)NVY is thus foreclosed from

pursuing its fraudulent inducement defense fere.

8 OSM additionallyargueghat even if LNV is not barred from asserting its defense by the

Loan Sale Agreement, that deferss®uld go no further because the “remedy” LNV seeks for
the alleged fraudulent inducement of BeandePalisades Participation Agreemerits

rescission- would be “unworkable.” OSM’s argument is grounded in the evidiffidulty of
“unwinding” that @ntract with respect to all of the various entities that have been a party to it.
As OSM puts it in its reply memorandum,

LNV and OSM are assignees of their interests and have never paid any
consideration to the other. LNV purchased the Participatiectty from the

17



C. Non-contract claims.

With the fraudulent inducement defense thus unavailabl¥, presse one other ground
on whichto invalidatethe GrandePalisade®articipation AgreementAccording to LNV, its
evidence could demonstrate that Marshall violated Florida law in facilitatinggraywhthe
borrower’s “skin in the gamethereby rendering the Grande Palisades Participation Agreement
unenforceable undéhne doctrine of illegality.

This is unpersuasivelhe focus of the illegality doctrine is the performance that is
required or contemplated by the contrdtinder New York law, an illegal contractalum in se

is unenforceable and Wwibe voided,” while “[a] contract that is illegal because performance is

FDIC-R, not Marshall or OSM. LNV is certainly not claiming any fraud on the
part of the FDIGR. Similarly, Columbian and Marshall and Marshall’s servicing
affiliate, BankFirst, are all failed banks. For a time, the FDIC acted as receive
for each of these failed banks. LNV is certainly not claiming that the #DIC
should also be made a party to this case due to its role in the transaction.
Moreover, Columbian’s “purchase” of the Participation carried with it the
obligation to fund certain Loan proceeds to [the borrower]. Columbian did in fact
fund approximately $3 million of the $6 million committed. . . . Yet LNV
purchased its Participation Interest from the FHR@t a fraction of its face value.

. . . By asking for rescission, is LNV seeking to have Columbian’s $3 million
“returned” to LNV? Such a remedy would result in a windfall to LN#Il at the
expense of a third party (OSM) who had nothing to do with the alleged fraud.

At this point, there is simply no way to equitably unwind the tangle of
transactions that have grown around the Participation Agreement.

However, the Court is not persuaded that an appropriate remedy could not be fashioned if
the contract were rescinde&escission of a fraudulently induced contract is the “substantive
right” of the defrauded partySchenck144 N.E. at 593The “election ofremedies” follows
from the exercise of that rightd. And under New York law, “[i]f complete restoration is
impossible[,] the terms upon which rescission will be granted rest within the saenetion of
the court. . . . The court should adjust the equities between the parties to avoid unjuseeanrichm
... in order that no one be placed in a better positit@n rescission than when the contract was
executed.”Vitale v. Coyne Realty, Inct14 N.Y.S.2d 388, 393 (N.Y. App. Dept. 1979)

(citations omitted).

Neverthelessin light of the Court’s conclusion that LNV is barred from proceeding on
its fraudulent inducememtefensey theterms of the Loan Sale Agreement, these considerations
are not determinative here.
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malum prohibitummay also be voided if: (1) the contract is still executory; or (2) the parties are
not in pari delicto.”Korea Life Ins. Co., Ltd. V. Morgan Guar. Trust Co. of New Y26
F.Supp.2d 424, 441 (S.D.N.Y. 2003) (internal citations omittB@yformance in accordance
with the terms of th&rande Palisades Participation Agreemsmeither malum in se nor
malum prohibitum, and the doctrine is inapplicalfe also Lloyd Capital Corp. v. Pat
Henchar, Inc,. 603 N.E.2d 246, 248 (N.Y. 1992) (“As a general rule also, forfeitures by
operation of law are disfavored, particularly where a defaulting peeyssto raise illegality as
‘a sword for personal gain rather than a shield for the public good.’ . . . Allowingsiart
avoid their contractual obligations is especially inappropriate where #éneregulatory
sanctions and statutory penalties in place to redress violations of the(laterhal citation
omitted).

Therefore, the contragioverns. In consequence, the momract claims that LNV has

pled against OSM relating tbhe GrandePalisades disputaust now be dismissed as follows.

1. Civil theft.

First, in Count IXof its Complaint LNV asserts “civil theft/conversion’claim against
OSM predicated on the allegation that OSM possesses certain rtitatigie owedo LNV
under thaerms of theGrandePalisades Participation Agreeme@ompareComplaint § 137,
ECF No. 1(asseting that OSM committed civil theft becausétiok and/or possesses money
that rightfully belongs to LNV as an approximate 2.12424110% owner of all Colleatans f
the GrandePalisades Loan as set forth in more detail inGhendePalisades Loan Participation
Agreement”)with Complaint § 131, ECF No. AgsertinghatOSM committed breach of

contract because it “failed to timely and promptly pay to LNV money it wasl asa
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Participant pursuant to the terms of the GraPdiksades Loan Participation AgreemenBut
under New York law, [a] cause of action for conversion cannot be predicated on a mere breach
of contract.” Fesseha v. TD Waterhouse Inv. Ser885 A.D.2d 268, 269 (N.Y. App. Div.

2003). This count is accordingly dismissed.

2. Unjust enrichment.

Secoml, in Count X, LNV a@sertsaan“unjust enrichment/quantum meruitfaim against
OSMthatis alsoindistinguishable fronits breach of contract claim*Since a valid contract
exists governing the subject matter in dispute, the cause of action for unjcistremt is
untenable.”G&G Investments, Inc. v. Revlon Consumer Products .Cé2d N.Y.S.2d 411, 411
(N.Y. App. Dept. 2001). See al€worsello v. Verizon New York, In@67 N.E.2d 1177, 790-91
(N.Y. 2012) (“An unjust enrichment claim is not available where it simply duplicates
replaces, a conventional contract or tort claimD)T Corp. v. Morgan Stanley Dean Witter &
Co., 907 N.E.2d 268, 274 (N.Y. 2009) (“Where the parties executed a valid and enforceable
written contract governing a particular subject matter, recovery on g thieonjust enrichment
for events arising out of that subject matter is ordinarily precliided.

This count is therefore dismissed as well.

3. Constructivetrust.
Third, in Count XI, LNV asserta constructive trust claimthe purpose of [whichp
prevention of unjust enrichmentSimonds v. Simond380 N.E.2d 189, 194 (N.Y. 1978fee
also Beatty v. Guggenheim Exploration C22 N.E. 378, 380 (N.Y. 19194 constructive

trust is the formula through which the conscience of equity finds expression. Whertyphhaige
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been acquired in suadircumstances that the holder of thgal title may not in good conscience
retain the beneficial intergd equity converts him into a trustee.”). To maintain a constructive
trust claim, New York courts generally require a plaintiff to establishd@ments?(1) a
confidential or fiduciary relation, (2) a promise, (3) a transfer in relitma@on and (4) unjust
enrichment.” Sharp v. KosmalskB51 N.E.2d 721, 723 (N.Y. 1976).

Becausd_NV does not have a viablejust enrichment clainits constructive trust claim
necessarily failas well. Furthermorethere is n@genuine issue of material fact as to the
existence of @onfidential or fiduciary relationship here. “[B]Janks who participate in loans
together are not fiduciaries, but act at arm’s length. . . . Any fiduciary dutigesdrebanks
participating in a loan must be created by ‘unequivocal language’ in the Paiditipa
Agreement.” 330 Acquisition Co. v. Regency Sav. B&t6 A.D.2d 154, 155 (N.Y. App. Div.
2003) (citations omitted)See also Banque Arafg7 F.3d at 158npting that with regard to loan
participation agreements, “there is deemed to be no fiduciary duty unlesssbxanes
unequivocally created by contract”). The GraRddisades Participation Agreement not only
does not contain any such language, but fact specificallyand unequivocallgisclaimsany
“partnershipl,] joint venture or othepscial relationship of any kind or nature” between the
participant and the lendet § 3.2(b).

This count is therefore dismissed.

. Bahia dispute.
The Grande Palades portion of the case aside, OSM and BF-Negev have also moved for
partialsummary judgment on the naontract claims that LNV pled against them in connection

with the dispute ovethe participation intereshat LNV acquired in the Bahia loan.
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With regard to these matte@@SM asertsand LNV does not disputthat the Bahia
Participation Agreement is governed by Minnesota laiNV also does not dispute thalidity
of the Bahia Patrticipation Agreematstelf. In consequence, the noontract claims that LNV
asser$ against BFNegev and OSM and which flow from the Bahia Participation Agreement

must nowbe dismisseds follows.

A. Civil theft.

At Count V of its Complaint NV assertsa “civil theft/conversion”claim against BF
Negev and OSM for allegedly possessing monies that LNV claims it is owed tlned8ahia
Participation AgreementBut in Minnesota, “when the gravamen of the complaint is the breach
of contract, the plaintiff may not recover tort damag®i;Neill & Assocs.Inc. v. ITT Life Ins.
Corp., 446 N.W.2d 181, 185 (Minn. Ct. App. 1989), awkn“[a] malicious or baefaith motive
in breaching a contract does not convert a contract action into a tort adéitchy. Rarig 234
N.W.2d 775, 790 (Minn. 1975

This count is therefore dismissed

B. Unjust enrichment.

Similarly, & Count VI, LNV assert@an “unjust enrichment/quantum meruttfaim
against BFNegev and OSMHowever “proof of an express contract precludes recovery in
guantum meruit.”Sharp v. Laubersheimed47 N.W.2d 268, 271 (Minn. 1984) (quotation

omitted). This count is dismissed.
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C. Constructivetrust.

Finally, & Count VII, LNV asserta constructive trust claim against-Bfegev and
OSM. To sustaina constructive trust clainMinnesota law requirethe presence of a fiduciary
relationshipbetween the partiedeterson v. Holiday Recreational Indus.,.Iné26 N.W.2d 499,
507 (Minn. Ct. App. 2007).

The Minnesota Supreme Court has sjpécifically addressetthe relationship between a
lead lendeand a partipating bankin this context. Howevethe Eighh Circuit hagredicted
that“Minnesotalaw would hold [a participant] to the marketplace standards of vigilance and
independent inspection, and not grant it any protection beyond the express terms of the
Participation Agreement.Leonard v. Dorsey & Whitney LL.B53 F.3d 609, 626 (8th Cir.
2009). Here, the BahiaaRicipationAgreementdoes not impose any special dutycafe on the
lender; in factat 8§ 4.2(c), iexplicitly requires the lendemly to “exercise that degree of care
that would ordinarily be exercised by lenders administering a construaéon | . .”

This count is therefore dismissed.

Based on the files, records, and proceedings herein, and for the réigsossedbove,
IT IS ORDERED THAT:

1. Defendars’ Motion for Partial Summary Judgment [ECF No] BSGRANTED.

Dated:Octobe 10, 2014 s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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