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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

LNV Corporation,

Paintiff,
No. 13ev-1926 (JNE/LIB)
V. ORDER

Outsource Service Management, LLC
d/b/a Presidium Asset Solutions and
BF-Negev, LLC

Defendans.

This matter is before the Court on two motions for summary judgment brought by
Plaintiff LNV Corporation For the reasons discussed below, thecunitract claims that remain
in this case- Counts |, I, and 1ll oLNV’s Complaint, and Counts Two and Three!lc#
Counterclaimdrought by Defendant Outsource Service Management, LLC (“OSMi¢ —
dismissed.As forthe breach of contract claimsartial summary judgment on liability granted
to LNV on Counts IV and VIII of its Complaint, and Count On€&d8M’s Counterclaimss
dismissed

Those rulings follow from the Court’s conclusion thatV has a2.12424110%
participation interest in the Grande Palisades loan. OSM has breached the Rabsates
Participation Agreement by withholding from LNV 2s12424110% share of the Collections
received on the loan, less LNV2s12424110%hare of the Extraordinary Expenses that have
come due since September 30, 2009. In addition, it is established that LNV has a 3.33333333%
participation interest in the Bahia loan. DefendantNefgev has breached the Bahia
Participation Agreement by withholding from LNV its 3.33333333% share of the Coliscti

received on that loan.
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Backaround

This case centers on participations in two construction loans, known as the Grande
Palisades loan and the Bahia lodone of the three litigants heneasan original party teither
of the Participation Agreementgoverning those two participation@SM, a subsidiary of BF-
Negevy succeeded to the role of the lead lerfdethe Grande Palisaddéoan,while BF-Negev
succeeded to the role of lead lendertha Bahia loanFor its part LNV succeeded to the role
of aparticipating bankn each of the two loans

The parties disagree abauho owes money to whomith respecto these two
participations In its Complaint, LNV claimed on a variety of contract and comntract theories
that OSMand BFNegev, in their roles as lead lenddraye improperly refused to disburtse
share of the monigbat have been collected tre two loans.Reading the contracts and law
that govern th participationglifferently, OSM and BFNegevasserdin their joint Answer and
Counterclaims that it IENV, in its role agarticipant in the two loans, whwas failed to fulfill
its obligation to payts shareof the loans’ principal and administrative costs

At the outset othe casgethe Court heard two consecutive motions that LNV brought to
dismissa portion of thebefendantstounterclaims$ased on the Financial Institutions Reform,
Recovey, and Enforcement Act of 1989 (“FIRREA”As those motionsmplicatedquestions of
fact that goto the heart of the case and which at that point hade®st adequately developed
both of them were denied without prejudideNV subsequently filed a motion to certifyah
decisionfor an interlocutory appeal to the Eighth Circuit, which was denied.

The casehen proceeded through discovery. While it was ongoing, OSM and BF-Negev

brought a motion for partial summary judgment requesting that the @iearissa number of



the noneontract claims that LNV pled against theecausé¢he partiesdisputes over thvo
participationsare governed by validnd binding contractsThatmotion was granted.
Discovery has since closeahdLNV hasfiled in sequencéhe two motions for summary

judgment that are currently before the Court.

Discussion

Summary judgment is proper if “the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of kav.RFCiv. P.
56(a). In determining whether summary judgment is warranted, the resatdrice and all fair
inferences from it must be viewed in the light most favorable to the non moving party . . . .”
Johnson v. Blauka#53 F.3d 1108, 1112 (8th Cir. 2006).

With its two motions for summary judgment, LNV mounts a challeng@3M’'s
standimg to bringits counterclaimswhile also seeking a ruling in its favor thre merits of the
parties’ discrepardccountsof their rights and obligations with respect to tive participations
at issue In addition, as briefing on the motions proceedael Gurtraisedthe issue of subject
matter jurisdictionwhich the parties have separatatidressed

All of these issues amdiscussedbelow.

l. Grande Palisades |oan participation.
Thebulk of the controversy in this case centers orptrécipationLNV acquired in the
Grande Palisadenstructiorioan for which OSM succeeded to the position of lead lender and

servicer. The Court therefore starts there.



LNV and OSMhave been at odds for several years about how to settle accounts with
respect tdhis participation. Mere are ngenuine disputes, however, about the following facts.
Marshall Financial Group of Minneapolis originatbe tGrande Palisadésanin the spring of
2007. Under the terms of that lodmarshall as the lead lender was to disb&E€0 million in
principal in installments to a developer to build a hotel and condominium complextballed
Grande Palisades Resort at Lake Austin Resar@lando, Florida.

To fund the loan, Marshall sold participations to 65 other financial institutions. One of
those was Columbian Bank of Topeka, Kansas, which acquired a 4.28% pd&&ipation
interestin the loan through Rarticipation Agreementvith Marshall. In that contract,
Columbiancommittedto funding$6 million — 4.28571429% — of tH&140 millionprincipalthat
the lead lender hatbmmittedto providing the borrowerBy the terms othe Participation
Agreement, hiis was to be accomplished by Columbianipgarshallfor 4.28571429%f
eachdisbursementor “Advance,”of principal to the borrower. Columbian also agreed to
reimburse the lead lender for 4.285714280he “Extraordinary Expensest would incur in
administering and enforcing the terms of the construction lgaretdirn, the lead lender was to
pay Columbian a 4.2857142%lMare of théCollectiors,” whichthe contract defineas “all
monies or other property received” by teadlender “with respect to” the Grande Palisades
loan.

This arrangement went smoothly for over a year. Columbian futsk&®@8571429%
shareof each ofthe first 23Advancesor “Draws; for a total of just unde$3 million. That
amount equates to 2.12424110% of the $140 million principal of the construction loan.

Then, on August 22, 2008, Columbian was closed by the K&ftas of the State Bank

Commisioner. The Federal Deposit Insurance CorpordtieDdIC”) was appointed as receiver



for Columbianand succeede all its assets and liabilities, including the Participation
Agreement Shortly thereafter, in early September of 2008,orrowen the Grande
Palisades loan submitted a request for Dr&s # The servicepf the loansubsequentlissued a
“Draw Notification” to Columbian, directing it to fund i628571429%hare of the draw
Neither Columbian nor the FDIR-did so. InsteadMarshallfunded Columbian’s share Braw
#24, as it wasauthorized to do by therms of har Participation Agreement

Later that same montMarshall entered into a Funding Agreement with 24 other
participants in th&rande Palisaddsan referred tacollectively as the “Contributing
Participants’ In that contract, the Contributing Participaatgeedo reimburseéMarshallfor
Columbian’s share of Draw # 24 andcmverany future Advancethat Columbiarifail[ed| to
honor.” In exchange, Marshall agreed to assign to the Contributing Partidipapéstion of
Columbian’s participation that they funded.

Thereafterthroughthe summenf 2009 the orrowerrequesteénd Marshalbdisbursed
Draws # %-43. The servicer continued to issue Draw Notifications to Colunfbragach of
them,"“at least” though Draw #33. Neither Columbian nor the FDIC-R funded Columbian’s
4.28571429%hare of any of these Advanaasd soas they had committed to the Funding
Agreement, th€ontributing Participants did. All told, by the time the last ofghecipalwas
disbursed to the borrower the summer ©2009, the Contributingdticipants had paidver $3
million of the$6 millionin principal that Columbian had committedftmdingin its
Participation Agreement with Marshall

On September 3@009, theFDIC-R sold Columbian’s interests in a package of loans,

including its participation in the Grande Palisades lembNV through a Loan Sale Agreement.



At roughly the same timeas the result od series of assignments, OSM succeeded to the roles of
leadlender and servicer of the Grande Palisades loan.

With LNV thus in the position of participant and O3¥glead lender, the partis®on
found themselves at an impasse. LNV, objecting to OSM'’s refusal to provida itegiiested
documentation, refused OSM’s demands that it pay a full 4.285714R86é oboththe loan
principal and the Extraordinary Expenses. (All told, Marshall and OSM incurredxapately
$14 million in Extraordinary Expenses, much of which is attributable to OSM’s séfiver the
September 30, 2009 date of the Loan Sale Agreement to collect amounts due from the borrower,
which defaulted, and to obtain control of the collateral securing the construction Faa its
part, when OSM sold the note the Grande Palisadiesmnfor $30 million in June of 2013, it
refused to disburse any of those Collections to LNV.

Therefore, in July of 201NV commenced this actionAs noted, LNVn its
Complaintasserte@ number of claimsagainst OSM on both contract and remmtract theories
After theCourt’s prior rulingsthe claims that remaitor LNV in this portion of the case are

e arequest at Count Il for a declaratiarf the participation percentage that LNV
holds in the Grade Palisades loathat LNV is entitled by the Grande Palisades

Participation Agreement to an accounting from OSM of all Collections en th

loan and that LNV is entitled to its percentage share of those Collections

including specificallyits percentagshare ofthe $30 million thatOSM received

from the sale of the noten the loan

e a breach of contract claim at Count VIII, through which LNV claims @&M

has breached the Grande Palisades Participation Agreement by failing to provide

it with an accainting and by refusing talisburseits percentageshare of the

Collections; and

e a request at Count | for a declaration thay operation ofthe Financial

Institutions Reform, Recovery, and Enforcement AcCFIRREA’), OSM

“possesses no claim against LN®lated to any alleged violation of the Grande

Palisades Loan Participation Agreement based on events that occurrea prior t
LNV taking an assignment of the Columbian Participation Interest.”



OSM’stwo live counterclaimsare as follows:

e a breach otontract claim at Count One, through which OSM claims that LNV
has breached the Grande Palisades Participation Agreement by failing te pay i
percentagshare of Advance Extraordinary Expenses, and servicing feel &s
the lead lender and servigcend

e a request at Count Two for a declaration tHdRREA . . . does not act as a
jurisdictional bar to OSM'’s affirmative claims for relief against LNV.”

There is no discussion on the motions before the Court of the accounting provisions of
the Grande Palisades Participation Agreemé&mV also does natequesteither in its briefing
or through its proposed orders, that the Court order an accountielgtion tothe Grande
Palisades loan.

But, what iscertainlyintensely debatedn these motionis the participation percentage
that LNV holds in the Grande Palisades loahlV assertghat itis 2.12424110%, equivalent to
the portion of the principal that Columbian funded befofailed andLNV purchased the
participationfrom the FDIGR on September 30, 200F.herefore, LNVis suing OSMor
2.12424110% of the Collections on the loan, less that share of the Extraordinary Expenses
came due after September 30, 208¥ allappearances, that calculatould amount t@

recoveryof severalhundred thousand dollafsr LNV.

! OSM also pled at Count Three a counterclaim for unjust enrichment. The Court has

previously determined that the dispuetween LNV and OSM arising from the Grande
Palisade$oan is governed by validnd enforceableritten contracts.SeeOrder of Oct. 10,
2014, ECF No. 114. ThereforeNV arguesin its first Motion for Summary Judgment that
OSM can no longer maintain its unjust enrichndaim. See, e.glDT Corp. v. Morgan
Stanley Dean Witter & Co907 N.E.2d 268, 274 (N.Y.2000)Vhere the parties executed a
valid and enforceable written contract governing a particular subjectrpratievery on a theory
of unjust enrichment for events arising out of that subject matter is ordipeetdiuded.”).

OSM agrees with LNV on thipoint. LNV’s first Motion for Summary Judgment is
therefore granted in this respect only, and OSM’s claim against LNWhjostuenrichment at
Count Three of its Counterclaims is dismissed.
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However, inOSM’sview, LNV succeeded to and assumed Columbituils
4.28571429%articipationin the Grande Palisades loamherefore, the implication of OSM’s
position is that NV may receive that share of the Collections, dnily afterpayng that share of
the principal and Extraordinaryxgenses Because the more th&3 million of principal that
Columbian committed to but ultimatedlyd not fundis significantly larger thad.28571429%f
the Collectionsreceived on the loah NV would, bythis theory, owgdOSM several million
dollars.

At bottom, LNV and OSMare each claiimg thatthe other hamateriallybreached the
Grande Palisades Participation AgreemehV contendghat OSM hasmproperlyfailed to
disburse its shre of the Collections, while OSM argubat LNV hasmproperlyfailed to pay
its share of the Advances and Extraordinary ExpenBls.Participation Agreemergt governed
by New York law, under which “thessentiablementf a caus®f actionto recover damages
for breachof contractare] the existence of a contrathe plaintiff's performance under the
contract, the defendastbreachof thatcontract and resulting damages . . .JP Morgan Chase
v. J.H. Elec. of New York, In@93 N.Y.S.2d 237, 239 (N.Y. App. Div. 2010)heparties do
not address damages on these motithresremaining elemengse the heart of the matteere

In sum, then, therincipalquestion the parties have presented to the Gourtether
LNV holds a 2.12424110%r a4.28571429%varticipationinterestin the Grande Palisades loan.
The answerwhich will dictate the outcome of the parties’ competing breach of contract claims
depends upothe impacton LNV’s participation interesbf the Funding AgreementheLoan

Sale Agreement, and FIRREAheywill be treated in turn.



A. Funding Agreement.

The first issudor consideration is theffect of the Funding Agreemeon the
participation LNV acquiredIin LNV'’s view, the Contributing Participants committed
themselves in the Funding Agreement to cover Columbian atm#&DICGR’s share of Draw##
24 and all future Draws, thereby relievi@plumbian and/or the FDIC-R of the obligation to do
sounderthe Participation AgreemengEurthermore, LNV contends that the Funding Agreement
“does not contemplate, nor does it provide a mechanism for, reimbursement of the Gogtribut
Participants for the funds they advanced.” Theretd¥®/ says, the Fundinggreement
permanentlydiluted” Columbian’sparticipationin the Grande Palisades loan from the
4.28571429%nterestit hadacquiredthroughthe Participation Agreement to tBel2424110%
of the loanthatit had funded through Draw # 23. LNV contends that“diluted”
2.12424110%articipation is what the FDIR later sold to it ithe Loan Sale Agreement

On that interpretation of the Funding Agreeméity also mounts an attack on OSM'’s
standing to bring its counterclaims. LNWgues that, becautee Funding Agreement
effectively replaced Columbian’s commitment to fund 4.285714ab#éte relevant Advances
with the Contributing Participants’, the lead lender suffered no inpfgiet fromthe failure of
Columbian and/or the FDIC-R — and now, LNV — to pay those amounts. Additiolls€Ny
contends thahe Contributing Participantge the real parties in interest becaD§&M would
presumably be obliged to distribiaay amountd NV would pay here towards the unfunded
portion of Columbian’$6 million commitmento them

In responséo these argument®SM assertshat LNV is misreadinghe Funding
Agreement The Court agrees. The premise on which LNV bases both its standing and merits

argumeng —that the Funding Agreement reliev€dlumbian and/or the FDI®-of the



obligation under the Participation Agreement to fund a full 4.28571429% of the principal of the

Grande Palisades loatis incorrect

1. Merits.

The Funding Agreemenand Participation Agreement contain identical provisions
specifyingthatthey, “(including the construction, vality and interpretation of [theitrms,
conditions, provisions, and performance of obligatiahs)l be gverned by, and construed in
accordance with, the laws of the State of New Yotker thants conflicts of laws rules) And
both LNV and OSM apply New York law to those contraddew York requires courts to
adhere to

several cardinal principles abntractuainterpretation A written agreement that

is clear, complete and subject to only one reasonabéepretationmust be

enforced according to the plain meaning of the language chosen by the

contractingparties . . . . To determine whether a writing is unambiguous, language
should not be read in isolation becausecihatractmust be cosidered as a whole

. . . . Ambiguity is determined within the four corners of the document; it cannot

be created by extrinsic evidence that the parties intended a meaning diffarent t

that expressed in the agreement and, therefore, extrinsic evidenge béma

considered only if the agreement is ambiguous” . . . . Ambiguity is present if

language was written so imperfectly that it is susceptible to more than one
reasonabl@nterpretation . . .

Brad H. v. City of New Yor©51 N.E.2d 743 (N.Y. 201%nternal citations omitted)What's
more, “[d]ue consideration must be given to the purposes of the parties in makiogtiaet
and a fair and reasonabigerpretatiorconsistent with thgturpose must guide the courts in
enforcing the agreement . .” Tougher Heating & Plumbing Co. v. State3 N.Y.S.2d 289,
291 (N.Y. App. Div. 1979).

Considered as a whole, the Funding Agreemetiearly intended to serve as a
workaround for the shortfall of principal created by Columbian and/or the FR@&iRire to

fund Draws # 24-43, not as absolution of Tthe Funding Agreement itself states plainly that the
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arrangement betwedniarshallandthe Contributing Participants that it memorializes was born
of §4.5(a) ofthe Participation AgreemehbetweenColumbianandMarshall That provision
reads as follows:

If [Columbian] fails to fund its share of an Advance or remit its proportionate

share of any Extraordinary Expensgdarshall] may, at its option and in its sole

discretion(without limiting or preydicing its rights under this Agreement), make
such Advance and pay such expenses, as may be necessary to provide for the
payment in full of [Columbian’s] share of such Advance or administration of the

Credit in the case of expenses, but without relieving [Columbian] of its

obligations under this Agreement, and to the full extent of any such Advance it

makes or expense it pays, succeed to the interd€tadimbian] with respect
thereto until such amount is remitted by [Columbian][Marshall], and the
percentage interestsf the Participants and [Marshalhall be automatically
adjusted to reflect such addiial advance and payments by [Marshall], as the
case may be.
Furthermore§ 3.1(b) of Columbian’®articipation Agreement reserves for Marstieé right .
.. [t]o sell or assign all or any part of its Retained Interesti’ other words, thpercentage
interestMarshallholds in the Grande Palisades loan.

The prudence of including these provisions in the contestlafge participated
construction loars self-evident. As the Funding Agreement recites, it Masshallwho had
“made a commitment to make advances to Borrower to construct the Project . e..” Th
participants had made a commitmenMarshallto fund those Advances, but they had no
contractual ties to the borrower, for that matterto each other In thissort ofarrangement, the
failure of even one of the 65 participating banks to honor its commitiméfdarshallcarried the
potential to derail the entifgoject to the @triment of all involved To avoid that resulthe
Participation Agreement empowdvkarshallto take stept meetits own contractual obligation

to disburse principal to the borrowiarthe event thaany portion ofa disbursemerthata

participant had committed fanding was not forthcoming.
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The Funding Agreement & exercise of ik right to selfhelp. With the Funding
AgreementMarshallsignaled its intent “to fund the Pro Rata Share . . . of any Advance
authorized by Lener that Columbian fails to Imor (the ‘Columbian Shortfall’)” and “tsucceed
to Columbian’s Participation Interest up to the extent of any Columbian Shoutfialér § 4.5(a)
of the Participation AgreemenSimultaneously, ands it was entitled to do /3.1(b) of the
Participation Agreement, Marshalgreed to assign the portion of Columbian’s participation
interest that it acquired to the Contributing Participants in exchangayarent in the amount
of the shortfall.

The Participation Agreement unambiguously statesMlaashallexercises itsights
under § 4.5(a) “without relieving [Columbian] of its obligations under tlygeAment Primary
among Columbian’s obligations under tParticipation Agreement, of course jts commitment
to fund $6 million of the $140 million Grande Palisades loan principal by paying 4.28571429%
of each successivedvance. And, tdurtherunderscore the stopgap naturéarshall’'s
exercise of itg 4.5(a)rights, that provision of the Participation Agreement plainly states that
Marshallmayonly “succeed to the interest of [Columbiavith respecf{to its unfunded share of
any Advancesluntil such amount is remitted by [Columbian]uender. . . .” Nothing in he

Funding Agreement is to the contrary.

2. Standing.
It follows, then, that LNV’s challenge to OSM’s standtogpress its counterclainasd
its status as the real party in intenestst fail. To have standing, OSM must sh{ly thatit has

personallysuffered an “injury in fact” (2) that is “fairly traceable to the challengeid@icand
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(3) that is “likely [to] be redressed by a favorable decisidwujan v. Defenders of Wildlif&04

U.S. 555, 560-61 (1992). sAorwhetherOSMis the “real party in interest,”
Federal Rule of Civil Procedure 17(a) provides that every “action must be
prosecuted in the name of tresal party in interest.” The function of this rule “is
simply to protect the defendant against a subsequent action by the party actually
entitled to recover, and to insure generally that the judgment will have its proper
effect as res judicata.” Fed.R.Civ.P. 17(a) advisory committee note (1966).
Accordingly, Rule 17(a) requires that the plaintiff “actually possess, uiéer
substantive law, theght sought to be enforcedJnited HealthCare Corp. v. Am.
Trade Ins. Co., Ltd88 F.3d 563, 569 (8th Cir.1996). . . .

Curtis Lumber Co. v. Louisiana Pac. Cqarp18 F.3d 762, 771 (8th Cir. 20103f. Lexmark

Int'l, Inc. v. Static Control Components, Int34 S. Ct. 1377, 1387 (2014) (noting that the

Supreme Court has “adverted to a ‘prudential’ branch of standing, a doctrine not deninved f

Article 11l and ‘not exhaustively defined’ but encompassing (weehsaid) . . . “the general
prohibition on a litigant’s raising another person’s legal rights™”) (citatbonitted).

The Court readily concludésatOSM hasmade an adequate showing on all three
elementof standing and that is seekinghrough itscounterclaims to enfordes ownrights
under the Participation Agreement as Marshall's succe$3olumbiancommitted in the
Participation Agreemertb payingMarshallfor 4.28571429%f eachAdvance, and it and/or the
FDIC-R failed to do so. RAat failure deprived Marshall of promised funds with which to
disburse Draws #24-43 to the borrower. There is no doubt that that constiatesete and
particularized injury That Marshalthen took action tgecurefrom the Contributing
Participantghe funds that Columbiaandor the FDIC-R failed to provide, rather than absorbing
the shortfall itself or allowing th&rande Palisadgwoject to collapsejoes not nullify that
injury and is of no momen a standingnalysis. SeeSprint Commc’ns Co., L.P. v. APCC

Servs., InG.554 U.S. 269, 287 (2008) (“Here, a legal victory would unquestionably redress the

injuries for which the [plaintiffs] bring suit. . . . What does it matter whaffitentiffs] do with
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the money afterward? The injuries i@be redressed whether fpdaintiffs] remit the
litigation proceeds tfthird parties], donate them to charity, or use them to build new corporate
headquartery.

Furthermore,ite Contributing Participantgenot parties to the Participation Agreerhen
between Marshall and Columbian, and they have never had any contractual relatiathship w
Columbian, the FDIC-R, or LNV. e Participation Agreemenndoubtedly givedlarshalland
its successorthe right to seek redress for the failureCalumbianandor the FDIC-R to fuill
thecommitmentto fund 4.28571429% of the loan principal, angives Columbian and its
successorthe complementary right to reclaitine forfeited portion of itparticipation interest
and when it makes good on that commitmeviaairshalldid not assigiits right of redresgo the
Contributing Participants; #h the Funding Agreement, Marshall assigned only the unfunded
portion of Columbian’s participation percentage. The Contributing Participantotiuthat
interest subject tMarshall’s retention ofts right to pursue Columbiaar its successors for the
unfunded portion of its $6 million commitment. Indedtk Funding Agreementearlystates
that “[t]lhe terms and conditions of the Participathgreements shall remain in full force and
effect and shall govern all Advances, except as specifically modified by the dadrconditions
of this Agreement.”

LNV has never contested that Marshall later assighedghtsit retainedunder the
Particpation Agreement — including the right to seek redrassGSM OSM thus “stands in
the shoes” of Marshall with regard to claims arising from the injury it sufteyekde Columbian
shortfall as itis clear that “the assignee of a claim has standiaggert the injury in fact
suffered by the assignor¥ermont Agency of Natural Res. v. U.S. ex rel. Ste®%28sU.S. 765,

773 (2000).Seealso Sprint554 U.Sat 290(“Here, theplaintiffs] are suing based onjuries
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originally suffered by third pagds. But the[third parties]assigned to thpplaintiffs] all ‘rights,
title and interestin claims based on those injuries. Thus, in the litigation before us, the
[plaintiffs] assert what are, due to that transfegal rights of their owri). Whethe LNV
assumed Columbian’s liability ©8SM onthe claims arising from that injury,isf coursethe
central question before the Court on these motions.

In sum, thenthe Funding Agreement neither absolved Columbian atloéofDIGR of
theobligationto fund 4.28571429% of Advances and Extraordinary Expenses under the
Participation Agreemenhor is it a barrier t©SM'’s efforts as Marshall's successoetdorce

thosecommitmentsagainst LNV as Columbian’s successor.

B. Loan Sale Agreement.

The seond issue to considés the effect of the Loan Sale Agreement on the participation
LNV holds in the Grande Palisades loan. As discussed above, Columbian and/or the$DIC-R
obligation under the Participation Agreement to fund 4.285714#38%ach Advancand pay
4.28571429% of the Extraordinary Expenses was not relieved by the Funding Agreement
betweerMarshalland the Contributing ParticipantBut even so LNV arguesn the alternative
thatit did not assume that commitmemltien itacquiredColumbian’sparticipation from the
FDIC-R in the Loan Sale AgreemenLNV contends that, in #t contract, it agreed to assume
only the obligationshat arosainder the Participation Agreement on or after September 30,
2009. Because no Advances were made to the borrower on or after thaaltlafehe principal
had beerdisbursed by then — LNV contends that it is not responsibleifioing a 4.28571429%

shareof Draws # 2443.
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OSM againrespondshat LNV is misreading the contracAccording to OSMLNV
agreed in the Loan Sale Agreement to assume all obligations under the Raniéigeeement,
whenever they arose.

On the record before the Court, this issue cannot be resbheed)h asummary

judgment.

1. Standing.

As a threshold matter, LNV argues that OSM may not piesgerpretation of the Loan
Sale Agreement here becaitsis neithera party to nor a thirgarty beneficiary othat contract
and thereforélacks standing to enforcet. In support of this atgnent, LNV reliesn large
measuren Interface Kanner, LLC v. JPMorgan Chase Bank, N/84 F.3d 927 (11th Cir.
2013) In that case, the plaintiff had entered into a lease agreement with a bankractanst
branch location for itld. at 929. Prior to performance, the bank failed and entered receivership
with the FDIC. Id. As receiver, the FDIC then entered into a Purchase and Assumption
(“P&A”) Agreement with the defendant, whereby the defendaoquired some, but not all, of
theassets and liabilities which [had] passed from [the failed bank] to the FDdC&t 930.
ThatP&A Agreement provided the defendant with “the option to accept or reject ‘Bank
Premises’ leases, [but] it [did] not include a similar allowance for ‘Othal B&tate’ leases.”
Id. The FDIC and the defendant both understood that the failed bank’s lease with thé plaintif
was a “Bank Premises” lease, and the defenslaipéequentlgxercised its option to reject that
contract. ld. Accordingly, “the FDIC conhued to treat thefgiled bank’s lease with the

plaintiff] as a retained liabilityof the receiver.ld. The FDIClater disaffirmed the lease, in the
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exercise of itgight as receiveunder 12 U.S.C. § 1821(e)(1)(B) to “dissafirm or rdipte any
contract or lease . .the performance of whidt] determines to be burdensoméd.

Evidently dissatisfied with that outcombetplaintiffthenfiled suit against the
defendant, claiming that the defendant fettomatically”assumed the lease in the R&
Agreement- in other words, without the option to reject it — and subsequereiched and/or
abandoned itld. Applying federal common law, the Eleventh Ciraletermined that the
plaintiff could “only establish standing” to bring its breach claim against tfemdant “if it
[was] an intended thirgarty beneficiary of the P&A Agreemehtld. at 932. Teaestablish that
it was entitled to that status, the plaintiff was required to demonstrate that thetpahe=&&A
Agreement “clearly intendedhat it be benefited by that contradtl. at 93233. Relying ona
provision of the P& Agreement stating that “it [is] the intention of the parties hereto that this
Agreement . . . [is] for the sole and exclusive benefit of the Receiver, the Corporatitineand |
defendant] and for the benefit of no other person,” the court concluded that the plaintiff had not
made that showing and ordered the case dismigdedt 930, 933-34.

This decisions readily distinguishablelnterface Kanneanda similardecision from the
Ninth Circuitturn on the languaga the P&A Agreementhat unegivocally disclaims all thire
party beneficiariebut those specifically named in the contra8eeExcel Willowbrook, L.L.C.

v. JP Morgan Chase Bank, Nat. Asg¥B8 F.3d 592, 597 (5th Cir. 2014) (noting th§a]s the
FDIC’s assignment to [the defendsjnncluded a ndseneficiaries clause, the courts reasoned,
the [plaintiffs] could not possibly overcome th[e] presumption” against fFartl beneficiary
statuswith respect t@overnment contractsBut the Loan Sale Agreement between the FRIC

and LNV at issue hereontains no such language; that contmadicatesonly that it is to “inure
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to the benefit” of those two parties and that the FDIC “in its corporate caghdltbe a third
party beneficiary.

The absence of a “Abeneficiaries clawes in the Loan Sale Agreemeid consequential.
As the Eleventh Circuitoted a party “need not be specifically or individually identified in the
contract’in orderto qualify as an intended thighrty beneficiary, so long as that party “fall[s]
within a class clearly intended to be benefited therely.’at 933 (quotindvlontana v. United
States 124 F.3d 1269, 1273 (Fed. Cir. 1997And, in the absence of a disclaimer to the
contrary, theassignmenof contractual obligations by an obligor — government entity or not — to
another party is clearly intended to benefit the obligéeeEntergy Arkansas, Inc. v. Nebraska
358 F.3d 528, 547 (8th Cir. 2004) (finding that the Restatement (Second) of @oistfan
appropriate reference” in formulating the federal common law of confr&sstatement
(Second) of Contracts 8§ 302(1) (1981)(less othernme agreed between promisor and
promisee, a beneficiary of a promise is an intended beneficiary if ratogrof a right of
performance in the beneficiary is appropriate to effectuate the intention of ties pad . . . the
performance of the promise will satisfy an obligation of the promise to pay motisy t
beneficiary . . . .”) (emphasis added).

The Loan Sale Agreement is such a contract; it egiaaear intention to benefit the
lead lender of the Grande Palisades loan, whom Columbiacohnaaiitted in the Participation
Agreemento paying a share of all Advances and Extraordinary Expensdesd, hevery
purpose of théoan Sale Agreementas for the FDIER to assign and for LNV tassumehe
rights and‘the Obligations™ which the contract defines specificaltyinclude “the
commitment to make advances of funds to or for the benefit ofraBer” — “under and with

respect to all the Notes and Collateral Documents,” including the Grandad@ali3articipation
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Agreement. Consequently, the Couwbncludeghat OSM isnot precluded from pressing its

interpretatiorof the Loan Sale Agreement here

2. Merits.

Turning then tdhe merits of the partieslispute over the scope of the obligations LNV
assumed throughehLoan Sale Agreement, that contrgmcifies that it iso be“control[led]”
by the “[flederal law ofthe United States,” but, “[tjo the extent that federal law does not supply a
rule of decision(it] shall be governed by, and construed and enforced in accordance with, the
laws of the State of New York.Both LNV and OSM applyhe federal common law of
contracs to the Loan Sale Agreement

The Court perceives no material difference between the relevant aspectsaif feder
common law and New York laviboth follow generallyrecognized principles of contract
interpretation Priebe & Sons v. United State€332 U.S. 407, 411 (1947) (“It is customary,
where Congress has not adopted a different standard, to apply to the construction of@advernm
contracts the principles of general contract lawAnd

[tihe fundamental, neutral preceptamntractinterpreationis that agreements are

construed in accord with the parties’ intent . . . . “The best evidence of what

parties to a written agreement intend is what they say in their writing” . . ., Thus

a written agreement that is complete, clear and unambiguoits face must be

enforced according to the plain meaning of its terms . . . .
Greenfield v. Philles Records, In@80 N.E.2d 166, 170-71 (N.Y. 200@jtations omitted)

To determine thecope of the obligations LNV assunfeoim the FDICR in the Lan
Sale Agreementhe parties focus on two separate provisions of that contraetplaim meaning

of those two provisions point tavo different results The first, @ Article 2.1,states that “[the

FDIC-R] agrees to assign and [LNV] agrees to assuhud the Obligations of [Columbiargr
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[the FDIGR] under and with respect to all the Notes and Collateral Docuntertig.its plain
language, this provision purports to transfer fromEDIGR to LNV the obligation to cover
Columbian’s share of Advances and Extraordinary Expenses under the Grande $alisade
Participation Agreement, without regard to when those Advances and ExtraordinaryeSxpens
came due.

However, he secondelevantprovision in the Loan Sale Agreement, which appears in
the“Assignment and Assumption of Interests and Obligati@#ttachment D, states thalNV
“assumes all Obligations arising from and after the date hereof” — September 30B20(9.
plain languge, this provision purports to transfer from the FORGeo LNV only the obligation
to cover Columbian’s share of Advances and Extraordinary Exptdretesame due under the
Participation Agreement afténe date of the assignment; avtyligations tacover Advanceand
Extraordinary Expenses that pegistthat datenecessarilyarosebefore it and woultherefore be
retained by the FDIQR.

Faced with this apparent conflict, OSM urges the Court to findhkainqualified
languageof assumption aArticle 2.1 takes precedence oube qualified language
Attachment D.OSM emphasizes that Attachment@éntains a provision specifyirtbat the
assumptiont memorializes “is made, executed and delivered pursuant to the LSA, atjkist su
to all of the termsprovisions and conditions thereof.” This, however, cannot be dispositive, as
the contractends itselfjust as well to the opposite argumerthat Article 2.1 is'subject to” the

terms ofAttachment D Notably,Article 2.1 specifies that the assumption to which it refers

2 Article 5.1 of the Loan Sale Agreemeasitconsistent with Article 2.1; it states that LNV

“accepts and assumes and expressly agrees to perform in accordance with ttadl terms
Obligations under the Note or Collateral Documents, including without limitationhladations
for Disbursements of Principal . . . .”

20



“shall be on the terms and subject to the conditions set forth in this Agreement, isvtiéfmed
to include bottithis Loan Sale Agreement and the Attachments herkto.”

For its partLNV contends that the Court should find that the “specific terms” of
Attachment D control over the “general terms” of Article 2SkeRestatement (Second) of
Contracts 8 203(c) (1981) (stating that “specific terms and exact termgsamnegreater weight
than general language” in the interpretation of a contract). The Court, however, issnatipd
that this principlecan be appropriately applied herrticle 2.1 and Attachment D spealith
comparablespecificity to LNV’s assumption of Columbiamd/or the=DIC-R’s obligations
under a series of contracts, includthg Grande Palisad@articipation Agreement. Article 2.1
simply evinces a broader assumption, Attdchment Da narrower one.

At bottom, {a] contractis unambiguous if the language it ubes ‘a definite and precise
meaning, unattended by danger of misconception in the purport of the [agreemignahitse
concerning which there is no reasonable basis for a difference of opinion Greehfield 780
N.E.2d at 171 (citation omittedPDespite the parties’ respectiefforts, he Court cannot sahat

the Loan Sale Agreemesdtisfies this standard'he contracts susceptible to more than one

3 In a related effort to resolve the apparent conflict between Article 2.1 and itatb,

OSM also points to Article 10.8 of the Loan Sale Agreement. That prowtes that “this
Agreement shall in all instances be the cdhtrgp document with respect to the terms of the . . .
assignment and assumption of all obligations” and that, “[ijn the event of a cbefireten the
terms of this Agreement and the terms of any other document or instrument éxecute
connection herewith and with the transactions contemplated hereby, . . . the tdnsis of t
Agreement shall control . . . .”

This provision does not render the terms of Article 2.1 “superior” to those of Attathme
D as OSM contends. As noted, ttentract defines “Agrement” to include both “this Loan Sale
Agreement and the Attachmerhisreto.” The conflict between Article 2.1 and Attachment D is
therefore not “a conflict between the terms of this Agreement and the termsaihan
document or instrument” to which Aet 10.8 could be applied; it is a conflict internal to the
“Agreement.”
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reasonable interpretatisagardingthe scope of the digations LNV assumednder the
Participation Agreemenand it is therefore ambiguous.

Consequentlyextrinsic evidencef the parties’ intentnay be consideredGreenfield
780 N.E.2d at 171 (“Extrinsic evidence of the parties’ intent may be considered oy if t
agreement is ambiguous, which is an issue of law for the courts to decide . . atigr(cit
omitted). However, 8 LNV and OSM both contertiat the Loan Sale Agreement is
unambiguous, neither make a clear argument regarding what the extrinsic evidaltbeveal.
With that said LNV does point tevidence that[d]ata provided by the FDIGR while LNV was
conducting its due diligence confirmed that Columbian’s obligations [under the Ratrtini
Agreement] had been fully satisfied, showing a $0.00 unfunded commitment for Columbian’s
interest in the [Grande Palisades] loa@SM argues in response th#ate FDIC-R’s ‘data’ tells
the Court nothing about the imést LNV purchased [in the Grande Palisades loan]. At best, the
FDIC-R’s data sheds light on the interest LNV thinks it purchased. The former, ndténeisa
dispositive.”

The Court agrees with OSM on this issue. LNV hasanoied its burden abe moving
party todemonstrat¢hat the intent of the FDKR and LNV with respect to the scope of the
assignment and assumption of obligations “cannot be . . . genuinely disputed.” Fed. R. Civ. P.
56(c)(1). Even assuming without deciding that the exademwhich LNV pointsdoes
indisputably show that the FDIC-R and LNV both believed at the time they entevédantoan
Sale Agreement that “Columbian’s obligations [under the Participation Agréehael been
fully satisfied,”that belief has now been shown to have been mistaken. Arwbtitract clearly
indicates thathe FDIGR and LNV contemplated thatsk: as OSM points out, in the Loan Sale

Agreement, the FDIGR expressly disclaimed making any “warranties or representation of any
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kind or nature,” both “as to the amount of any additional or future Disbursements op&rinci
[LNV] is required to make” and “as to the completeness or accuracy of amgnetion provided
by [the FDIGR] with respect to any Loan.”

Critically, though, LNV has provided revidenceof how it andthe FDIGR intended to
allocate tle risk that their belief that Columbian’s participation was fully funded could turn out
to be incorrect. LNV has thus failed to answer the dispositive questibbNY assume that
risk by agresng toacceptall obligations under thBarticipation Agreemenas Article 2.1
indicates or did the FDICR assume that risk kagreeing to retaiall obligations that arose
before &ptember 30, 2009, as Attachment D indicatBs@Restatement (Secondf) Gontracts
§ 154 (1981) (“A party bears the risk of a mistake when . . . the risk is allocated to him by
agreement of the parties . . . ."Jhe Court hasho basihereon whichto decide between s
two possibilitiesas a matter of law.

As a resultwhat can be said definitively is tHatV assumed Columbian’s obligations
under the Participation Agreement via the Loan Sale Agreemtmthe FDIGR at least insofar
as those obligations arose on or after September 30, 2009. Whether theoughnSale
AgreemenLNV alsoassumed obligatiorthat aroseinder the Participation Agreemdygfore

thatdateis disputedand, br the reasons explained above, it remains an open question.

C. FIRREA.
That, however, does not preclude a grant of summary judgment to LNV. EYSMIf
were to prevail at trial on its contention that the FIR@nhtended to transfer and LNV intended

to assume all obligations under the Participation Agreement regardlessrotheliearose, it
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would be inconsequential in light of the third issue up for consideratioa effect of FIRREA
on the parties’ competing claims.

As it has throughout this litigatiobNV argues here that, even if it weimind to have
assumed from the FDI@-the obligations that arose under the Participatigreement prior to
the date othe Loan Sale Agreemenhe administrative exhaustion requirement imposed by
FIRREA at12 U.S.C. § 1821(d)(13)(D) would divest the Court of subject matter jurisdiction
over the portion of OSM’s couartclaimsrelating tothose obligationsSeeVill. of Oakwood v.

State Bank & Trust Cp539 F.3d 373, 385 (6th Cir. 2008) (“[E]very court that has addressed the
issue has interpreted § 1821(d)(13)(D) ‘as imposing a statutory exhaustion reeairatner

than an absolute bar to jurisdiction).{titation omitted)Bueford v. Resolution Trust Cor91

F.2d 481, 484 (8th Cir. 1993) (“Every court that has considered the issue has found exhaustion of
FIRREA'’s administrative remedies to be a jurisdictional prerequisite to suit in district .court.

We agree with the conclusion reached by the other circuit§lig Court has to this point

deferred ruling on this issue. But now, on these motions and with adfloped record

before it the Court agrees with LNV.

As is relevant here, there is no dispute that Columbian performed satisfamaolelr the
Participation Agreement through August of 2008, at which point it was closed by thesKans
Office of the State Bank Commissier and the FDIC was appointed as receiver. With that
appointment, the FDIC-R succeeded to all of Columbian’s assets and liabylibeetation of
law, 12 U.S.C. § 1821(d)(2)(A), and it was obliged to “pay all [of Columbian’s] valid obligations
... in accordance with the prescriptions and limitations” contained in FIRREA, 12 U.S.C. §

1821(d)(2)(H).
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Those obligations included Columbian’s commitment under the Participation Agreem
to fund 4.28571429% of each Advance and to pay 4.285714289¢ Extraordinary Expenses.

If the FDIGR determined that doing so would be “burdensome,” it had the authority under
FIRREA to “disaffirm or repudiate” the Participation Agreement “within agrable period
following [its] appointment” as receiver and compdadae lead lender for its “actual direct
compensatory damages.” 12 U.S.C. § 1821(e)(1-3). It is undisputed, however, that tHe FDIC-
did not exercise that authority.

The FDIGR therefore remained responsible, as Columbian’s successor, for paying
Columbian’s “valid obligations” under the Participation Agreement. As explaim@geathose
obligations were not relieved by the Funding Agreement between Marshall anontind@ing
Participants. Yet, between September of 2008tla@dummeof 2009, the BPIC-R did not fund
Draws #2443 anddid notpayanyExtraordinary Expenses. Only later, in September of 2009,
did the FDIC-R transfer the Participation Agreement to LNV through the LalenAgreement
in the manner discussed aboeel?2 U.S.C. § 1821(d)(2)(G)(i) (providing that the FDIC as
receiver may “transfer any asset or liability of the institution idlef. . . without any approval,
assignment, or consent with respect to such transfer”).

There is thus no other reasonable conclusion but that the failure to fund Draws #24-43
and to pay the Extraordinary Expenses that came due before the date of the LoajretatesAt
was an act or omission of the FDIC in its capacity as receiver for Columbiamaari@SM’s
breach of contraaounterclaim, through which it seeks to impose on LNV the responsibility to
rectify that failurejs aclaimrelating to such act or omission.

FIRREA is thus implicated. That statute state§ 1821(d)(13)(Ddhat, “[e]xcept as

otherwise provided in this subsection, no court shall have jurisdiction ovany claim relating
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to any act or omission of tHEDIC] as receivet. The District of Columbia Circu cogent
treatment othis provision of FIRREASs helpful here:

The only clause of the subsection that “otherwise provide[s]” jurisdiction is 12
U.S.C. 8§ 1821(d)(6), which provides for administrative determination of “any
claim against a depository institution for which the Corporation is receivel” a
thereafter for djudication in district court. These two subsections would seem to
set up a standard exhaustion requirement: (d)(6)(A) routes claims through an
administrative review process, and (d)(13)(D) withholds judicial review unless
and until claims are so routedTheir wording, however, creates a difficult
interpretative problem: the jurisdictigorecluding language of (d)(13)(D) can
accommodate quite a broad readidgroad enough to cover contracts between
private parties and the FDIC as Receiver for a failed slagpy institution. But
(d)(6)(A) is quite narrow-it allows judicial review, after administrative
determination, of “any claim against a depository institution for which the
Corporation is receiver.” Thus, for claims that are not “against a depository
institution” but that do fall within (d)(13)(D), the effect of the two sections, on a
plain language approach, would be not to impose an administrative exhaustion
requirement but to foreclose judicial jurisdiction altogether, a result troubling
from a constitutional perspective and certainly not the goal of FIRRBAe
generally, e.g.Hudson United Bank v. Chase Manhattan Bank of Connecfi8ut,
F.3d 843, 84849 (3d Cir.1994) (“Congress did not intend FIRREA's claims
process to immunize the receiver, but rather wanted to require exhaustion of the
receivership claims process before going to courHmeland Stores, Inc. v.
RTC,17 F.3d 1269, 127434 (10th Cir.1994) (assuming that “Congress intended
those ‘claims' barred by 8§ 1821(d)(13)(D) to parallel thosetemplated under
FIRREA's administrative claims process’A claim based on a contract with the
FDIC as Receiver for a particular depository is one of the types of adtairfsil

into the gap. Such a contract might be either (1) one entered intihenfirst
instance by the FDIC as Receiver, or (2) one inherited from a depository
institution and accepted by the receiver, rather than being rejected purdtaat to
receiver’s authority to “dissafirm or repudiate” any contract unget21(e)(1)

and (2). Such claims, particularly of the first sort, do not appear to be claims
“against a depository institution” but they would, superficially, be ones “relating
to any act or omission of ... the Corporation as receivétdw should a court
resolve the mblem? The obvious solution is to read (d)(6)(A) and (d)(13)(D) to
apply to the saméclaims.” We have called this a “ plausible” method of
reconciliation,Nat'l Trust for Historic Preservation v. FDI®95 F.2d 238, 240
(D.C.Cir.1993), vacated 5 F.3d 567, reinstated in relevant part 21 F.3d 469
(D.C.Cir.1994), and other courts agregee, e.g.Rosa v. RTC938 F.2d 383, 394

(3d Cir.1991) (stating that (d)(13)(D) bar applies only to claims “suscepifble
resolution through the claims procedure”); séso &dlenderson v. Bank of New
England,986 F.2d 319, 321 (9th Cir.1993) (same, quoR0g3.
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There are two possible ways to produce such a harmonious reading of “claims”.

One may either read (d)(6)(A) broadly, ignoring the phrase “against aitepos

institution,” or read (d)(13)(D) narrowly, implying the phrase “against a

depository institubn” on the basis of the statute’s general focus on such claims.

SeeOffice and Professional Employees International Union v. FI®IE, F.2d

63, 68 (D.C.Cir.1992f*OPEIU’). The circuits have split on which approach to

take. CompareStamm v. Paull21 F.3d 635 (11th Cir.1997) (applying 8

1821(d)(6) to claim against receivejpme Capital Collateral, Inc. v. FDIQ6

F.3d 760 (5th Cir.1996) (sameMudson, 43 F.3d at 84849 (same) with

Homeland 17 F.3d at 1275 (holding administrative review process inapplicable to

claims accruing after RTC's appointment as receiver).

Auction Co. of Am. v. F.D.1.C141 F.3d 1198, 1200-01 (D.C. Cir. 1998).

The partiesand the Court, are unaware of any decision in which the Eighth Circuit has
endorsed one of these two approaches over the dlleeRTC Mortgage Trust 1994-N2 v.

Haith, 133 F.3d 574, 580 (8th Cir. 1998) (“The Eighth Circuit has, as yet, to expressly rule on
the question of whether FIRREA’s administrative exhaustion requirementstaugt-
receivership conduct by the [FDIC], and we refrain from making that decisibis stage in the
present case.”)As a result, the parties vigorously debate the point.

That debate is consequential becaas®SM concedeseither it nor its pregcessor
Marshall ever presented aolim to the FDICR relating to theGrande Palisaddarticipation
Agreement. OSM argues that this has no bearing on this case because, in it ENCIR'S
post-appointment breach of its obligations as Columbian’s successor undeeegprership
contract did not give rise to a “claim” that washject to 8§ 1821(d)’s administrative
determination procedures. Therefore, OSM contends, it cannot be precluded from |stitging
on that breach here by § 1821(d)(13)(RNV, of course, argues just the opposithatOSM’s
counterclaim relatingo the FDIGR’s breach of the Participation Agreement prior to the date of

the Loan Sale Agreemeobuldhaveand must have been presented through the administrative

claims process and, because it was not, it must be dismissed under § 1821(d)(13)(D).
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LNV has the better of this argumenthile the circuit splibver these two approaches
appears to havgersistedsince the District of Columbia Circuit described the issue in 1983
nota close split.Indeed, it can now be said th§] he overwhelming majority of courts to
address th[is] issue have concluded that the administrative process applies¢cgiostship
claims” Vill. of Oakwood v. State Bank & Trust C639 F.3d 373, 387 (6th Cir. 2008)
(collecting cases)Accord McCarthy v. F.D.1.C348 F.3d 1075, 1080 (9th Cir. 2003) (“Most
circuit courts to consider this issue have determined thatgppstintment claims against the
FDIC are subject to FIRREA exhaustion. . . . Only the Tenth Circuit has gone the athgr w
This Court is persuaddbat weight of authority. Holding that claims relating to acts or
omissions taken by the FDIC in its capacity as receiver for a failed bankogegetsa FIRREA'’s
administrative exhaustion requirement is consistent with “[o]ne of the importalst gbthat
statute- “to enable the receiver to efficiently determine creditors’ claims and pressets a$
the failed institution without being burdened by complex and costly litigatidaw,T Union Fire
Ins. Co. of Pittsburgh, Pa. v. City Sav., F.S2B. F.3d 376, 388 (3d Cir. 1994 amended
(Aug. 29, 1994).

NonethelessOSMalsoemphasizes that 12 U.S.C. § 1821(d)(3)(B) rexguihe receiver
to “promptly publish a notice to the depository institution’s creditors to presenttaiens,
together with proof, to the receiver by a date specified in the notice whictbshrailk less than
90 days after the publication of such notice,” and thaFkE-R accordinglyset a “claims bar
date” of November 25, 2008. Therefore, OSM contends, even if itderalaimis among the
type of claimghat aresubject to FIRREA’s administrative exhaustion requirement, the portion
of that counterclainthat rests on obligations that arose under the Participation Agreement after

November 25, 2008 cannot be precluded by 12 U.S.C. § 1821(d)(13)(D).

28



This argument has found some purchase with the minority of courts that have held that
FIRREA'’s exhaustion requirement does not apply to pastivership claimsSee McCarthy
348 F.3d at 1081 (noting that the Tenth Circuit’s decisiddameland Stores, Inc. v. Resolution
Trust Corp, 17 F.3d 1269 (1994) rests “primarily on the basis that the statutory time limit for
presenting claims renders the administrative process unavailable foepesership claimg’
However, “[a]s those courts requiring exhaustion for post-receivership clavagpbeted out,
the FDIC has interpreted § 1821(d)(5)(C)(ii), which permits claimants who did moteetotice
of the receives appointment to file after the bar date imposed by FIRREA has passed also t
permit late filing by those whose claims do not arise until after the deadline sas’pdd. See
also, e.g., Heno v. F.D.I.C20 F.3d 1204, 1209 (1st Cir. 1994) (noting tihat“FDIC construes
the pivotal statutory bar-date exception in subsection 1821(d)(5)(C)(ii) . . . astijmgyhatie
filing even by claimants who were on notice of FDIC’s appointimeintould not file their claim
because it did not come into existencélwiter the bar date”) OSM does nothallenge this
“late filing” practice here and, notably, does not deny ithat Marshallcould havdiled claims
with the FDIGR after November 25, 2008 pursuant th&21(d)(5)(C)(ii).

Thus, on these facts, OS8&ounterclainfor breach of contract — whigless on
obligations that arose under the Participation Agreement before September 30j2808atm
relating to any act or omission of tfleDIC] as receiveérwithin the meaning of 12 U.S.C. §
1821(d)(13]D) for which it or its predecessor Marshall could and must have sought
compensation through the administrative claims procedures outlined in 12 U.S.C. § 1821(d)
before coming to federal courT.he failure to satisfy that “precondition to civil litigatidn
Haith, 133 F.3d at 578, is dispositive here: the Court does not have subject matter jurisdiction

over thatcounterclaimandit is therefore dismissed\either the fact that OSM presses its
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breach clainagainst LNV rather than the FDIR, nor the possibility that LNV could be found
to have agreed to assume from the FDIC-R obligations thaxmsted the Loan Sale
Agreement, has any bearing on this conclusi®ee, e.gins. Corp. of Ireland v. Compagnie des
Bauxites de Guined56 U.S. 694, 702 (1982) (“[N]o action of the parties can confer subject-
matter jurisdiction upon a federal courtAm. First Fed., Inc. v. Lake Forest Park, Int98

F.3d 1259, 1263 n.3 (11th Cir. 1999) (“[The plaintiff], having purchased the note from the
[FDIC], stands in the shoes of the [FDIC] and acquires its protected status (RR&A- . . .
Thus, if [the defendant] is barred from asserting this [counter]claimsighe [FDIC], it is
similarly barred from asserting it against [the plaiiptiff AberShukofsky v. JPMorgan Chase &
Co, 755 F. Supp. 2d 441, 447 (E.D.N.Y. 201Q¥(burts have consistently held that the plain
languageof 8 1821(d)(13)(D)ars claims ‘relatingto the acts of the receiver seeking the
assets of the failed bank, even when those claims are asserted against thetyhiua-gizaser of
failed-bank assets from the receivVg(quotation omitted).

By applicationof 12 U.S.C. § 1821(d)(13)(D), thebNV cannot be made to &y the
FDIC-R'’s failure topay Columbian’s share of the Advances and Extraordinary Expenses that
came due before September 30, 2009, and it goes without saying that LNV will not do so
voluntarily. In consequence, LNVolds a 2.12424110%articipationinterestin the Grande
Palisades logrequivalent to the 2.12424110% of the principal that Columbian funded before its
closure. OSM has therefore breached the Grande Palisades Participation Agreement by
withholding fromLNV its 2.12424110%f the Colledions on the loan #cluding specifically
that share of the $30 million OSM received from the sale of the Hegs2.12424110% of the

Extraordinary Expenses that came duneor after September 30, 2009.
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Having so concluded, the Court does note @& arguedbriefly that it should not have
to pay LNV its share of the Grande Palisades Collections because, at the sen€dhlections
were receivedrom the sale of the note in the summer of 2018V was already in breach of the
Participation Agreenmd by virtueof its refusalto pay its share of the Extraordinary Expenses
thathad cane duesince September 30, 2009. In support of this argument, OSM contends that,
“[ulnder New York law, a party is excused from performing a contract if ther garty
breached the contract first.”

That characterization d™ew York law, however, ignprecise The principle thalNew
York does recognize is that stated at § 237 of the Restatement (Second) of C8raBacts
(1981): I}t is a condition of each party’s remaining duties to render performances to be
exchanged under an exchange of promises that there be no umetieed! failure by the other
party to render any such performance due at an earlief tife=U.W. Marx, Inc. v. Koko
Contracting, Inc.2 N.Y.S. 3d 276, 278 (N.Y. Sup. Ct. 2015) (finding thaiartyis relieved
from performing its obligations under a contract by the other party’s “priarncuredfailure of
performanc® (emphasis added) (citing Restatement (Second) of Contracts(82&L0)).

This principle is inapplicable here. After acquiring the participation irtémesugh the
Loan Sale AgreementNV did refuse topay its2.12424110%hareof the Extraordinary
Expenses thdtad cane duesinceSeptember 30, 2009. But, to #ent that that refusal
constituted a material breaohthe Participation Agreemernt wascured by OSM’s own
actions. For one, and as is discussed below in Section Il, BF-Negev and OSM witbresld m
than $65,000 owing to LNV under the separate Bahia Participation Agreement in tie€lP
—well before the Grande Palisades Collections were received the followingestmm

specifically tocure LNV’s allegedbreach of the Grande Palisades Participation Agreement.
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Even setting that aside, OSM has also, of course, withheld LNV’s share afaieéeG
Palisades Collectiondndeed, at 88 3.4(c) and 3.5, the Grande Palisades Participation
Agreement expressly calls for OSM to pay LNV its share of the Colleatiolysafter paying
itself for “unreimbursed or unpaid Extraordinary Expenses.” By withholding kNYare of the
Grande Palisades Collections in its entirety, OSM more than “reimbursetf’fdr LNV’s share
of the Extraordinary Expenses, yet OSM still refused to disburse the remaihté€s refusal
to pay its share of the Extraordinary Expenses before the Collectionsewerneettherefore
cannot justify or excuse OSM'’s refusal to deduct that amount from LNVis siidghe
Collections angbay it the rest

As a final note on this portion tfie case, both parties seek declaratreteting to their
dispute over the Grande Palisades patrticipation: LNV at Counts | andtdl@dmplaint, and
OSM at Count Two of its Counterclaims. The topics of those propmlesedrations- the impact
of FIRREA'’s administrative exhaustion requirement and the participation pereehttd NV
holds —are part and parcel of the parties’ competing breach of contract ckidtheyhave
been thoroughly examined in that context above. Neither LNV nor OSM have addressed the
need for these declaratiomslight of those core claims, and none is apparent to the Court. These
requests for declaratory judgment are therefore dismisSed/ilton v. Seven Falls Cab15
U.S. 277, 286 (1995) (“Since its inception, the Declaratory Judgment Act has been understood to
confer on federal courts unique and substantial discretion in deciding whethdate tiee
rights of litigants.”);AetnaLlife Ins. Co. of Hartford, Conn. v. HawortB00O U.S. 227, 241
(1937) (explaining that declaratory judgment is an appropriate remeghetigvthereis . . . a
concrete case admitting of an immediate and definitive determination of the le¢gmbfige

parties” but “the adjudication of the rights of the litigants may not require taeday process

32



or the payment of damagesMASTR Asset Backed Sec. Trust 2006-HE3 ex rel. U.S. Bank Nat.
Ass'n v. WMC Mortgage CorB43 F. Supp. 2d 996, 1001 (D. Minn. 2012) (“Declaratory relief
should be denied en it will neither serve a useful purpose in clarifying and settling the legal
relations in issue nor terminate the proceedings and afford relief from tégainty and
controversy faced by the parties.”) (quotldgited States v. Washingtorb9 F.2d 1353, 1356-

57 (9th Cir. 1985)).

. Bahia loan participation.

With the rights and obligations of LNV and OSM under the Grande Palisades
Participation Agreement resolved in the manner explained above, the remainderaddhithe
parties’ dispute over the participation LNV holds in the Bahia logrcemparatively
uncomplicated.

The Bahia loanvas made to a developer for thefirancing and construction of the
Little Harbor Development near Tampa, Florida. To fund the $30 million loan, the lead lend
BankFirst, entered into a number of participation agreements, including one iby2@8ith
First Priority Bankacquired a 3.33333333% interest. Through a series of assignments, LNV
succeeded First Priority Bank as particip&H-Negev succeeded BankFirst as lead lenaiea
OSM becamehe loan’s servicerBF-Negev and OSMIo not denyhat LNV acquired First
Priority Bank’s full 3.33333333% patrticipation interest, nor do they cotitasthat
participation is fully fundeénd that LNV is theref@ entitled to 3.33333333% of the
Collections on the Bahia loan.

Nevertheless, controversy over LNV’s patrticipation in the Bahia loan asdacat

from thestandoffoverLNV’s Grande Palisades participation. Whiea boroweron the Bahia
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loandefaulted BF-Negev foreclosed on the mortgage, bought the land securing the loan at a
foreclosure sale, and then the fall of 2012, sold the landifter deducthg expenses, the

parties agree thaitNV was entitledto receive approximatel§65,000from the proceedsf that
land sale under the terms of the Bahia Participation Agreerhientever BF-Negev and OSM
unilaterally withheld that amount from LNV, characterizing it as aoffedgainstwhat they
believedLNV owed to OSM under the Grande PalisadestRRipationAgreement.

LNV attacks that sedff in this litigation, claiming in Count IV of its Complaint thAF-
Negev breached the Bahia Participation Agreerbgifdiling to provide an accounting of all
Collections received on the Bahia loan and by withholdsigercentage share of those
Collections including specifically the $65,000 from the land sale. LNV also seeks at Count Il a
declaration that it is entitled by the Bahia Participation Agreement to “share in éptsy
received- past anduture— on the Bahia loan” without offsea$ well agto] an accounting of
all Collections resulting from the Bahia loan

Count Il will be dismissed. As with theeclarations LNV seeks in relation to the Grande
Palisades dispute, the declaratibseeks here regarding its right telaare of the Bahia
Collections is subsumed by its breach of contract claksfor the declaratioregardingan
acounting,LNV makes only a perfunctory reference to that issue Herés proposed order,
LNV does suggstthat the Court ordéBF-Negev[to] conduct a full accounting of the Bahia
Loan, including all Collections under the Bahia Loan and all distributions of thoseticoite
and/or of any proceeds resulting from the Bahia LodtoWwever LNV offers nojustification
for any such declaration order at this late stage of the litigation. Tdellections received on
the Bahia Loan aref obvious and centraélevanceo LNV’s breach of contract claim against

BF-Negev, and information pertaining to those Collections could have been — and, the Court
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assumes, was sought from BF-Negev in discovery.nissueshat may have ariseelating to
BF-NegeV’s production of it information could and should have been addressed in discovery,
which is now closedSeeCox v. Mortgage Elec. Registration Sys., |685 F.3d 663, 668 (8th

Cir. 2012) (affirming dismissal of plaintiffs’ request for an accountingnelithe informatia

[they] seek is available through discovery if they can plead any valid, dainthe existence of
this legal remedy renders an accounting unwarrant8dfder State Bank, N.A. v. AgCountry
Farm Credit Servs., FLCA35 F.3d 779, 784 (8th Cir.2008) (finding that an accounting was not
warranted wheréhe plaintiff “had the opportunity to obtain [the] information” during discovery
and “[did] not explain why . . . deficiencies [in the defendant’s production] could not kawve b
adequately addressed through discovery”).

As for Count IV of the Complaint,NV’s breach of cotract claim against BiNegev is
governed -as the Bahia Participation AgreementiBy Minnesota law. In Minnesota, “[t]he
elementof a breactof contractclaim are “(1) formation of a contra¢R) performance by
plaintiff of any conditions precedent to his right to demand performance by #reddet, and
(3) breachof the contracby defendant.”’Lyon Fin. Servs., Inc. v. lllinois Paper & Copier Co.
848 N.W.2d 539, 543 (Minn. 2014) (quotation omitted).

These elements are satisfied heB&-Negev and OSMcknowledge that LNV is entitled
by the Bahia Participation Agreemeantthe roughly $65,000om the proceeds of the land sale
and concede that they have not disbursed that amount to LNV. They do contend in defense that
they withheldthat amounas a sebff against thelebtthey believed LNV owe to OSM under
the Grande Palisades Participation Agreement.

However, thee was nanutuality between the two debts that were set Ofider

Minnesotdaw, only debts “between the same parties and in the same right” may be set off.
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Firstar Eagan Bank, N.A. v. Marquette Bank Minneap®is\., 466 N.W.2d 8, 12 (Minn. Ct.
App. 1991) (exfaining that “setoff is an equitable remedy” that may be available “when . . . the
debts are mutual that is, between the same parties and in the same right”) (qili¢itzg| v.
Farmers & Merchants State Bank of Breckenrid2@8 N.W.2d 437, 440 (Minn. 1976)Y.et,
when the sebff was taken, LNV owed the Grande Palisades Extraordinary Expens&p O
and BF-Negev owed the Bahia Collections to LNV.

BF-Negev and OSM argubat it isOSM in its capacity as the serviadrthe Bahia loan
rather than BANegev in its capacity as the lead lender, thablgated to payNV its share of
the BahiaCollections. This is unpersuasivender the Bahia Participation Agreements
undoubtediythe lead lender BF-Negev—thatowesLNYV its share of th&ahiaCollections;
indeed, the Bahia Participation Agreement does not even mention a “serWidale’ all three
of the parties agree th@SM administers the Bahia loand participations oBF-Negevs
behalf—- BF-Negev and OSM specifically state as fact tifirough a series of assignmehts
OSM acquired “theservicing rightdor the Bahia loan- BF-Negev and OSM haviled to
point to any facts from which it could be found t8M everassumedrom BF~Negevthe
obligation to pay LNV its share of ti@ollections* The CourthereforeconcludeghatBF-
Negevwas not entitledo withhold moneyhat isindisputably owed t&NV underthe Bahia
Participation Agreemeras a sebff against an amount allegedly owedlbyV to a separate

albeit relatedentity under aseparateontract.

4 The Defendant’s argumetttatthe Bahia Collections are owed to LNV ©EMis also

belied by the fact th@F-Negev has never moved to be dismissed from this ¢a$¥.pled its
breach of contract claim relating to the Bahia Participation Agreement spegiéicdll
exclusively against BiNegey. If OSM had truly assumed BRegev’sobligation to pay LNV
its share of the Collectionsder the Bahia Participation Agreement, rathen fbat servicing
BF-Negev’s payment of those monies, BF-Negev would not be a proper defendant here.
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Partial summary judgment is therefore granted to LN\Conant IV. BFNegev has

breached the Bahia Participation Agreement by withholding LNV’s shahee @ ollections.

[I1.  Subject matter jurisdiction.

Before closing, avord on the Court’s subject matter jurisdictioner this action is
warranted. Plaintift NV is a Nevada corporation with its principle place of business in Texas.
As for the Defendants, BRegev is a limited liability companyhose sole member is OSM
REO LLC, whose sole member is OSM LLC, whose sole member is Larson LLC, atiese
member is Genco LLC, which has two individual members who are both citizens of Texas
Thus, there is no diversity of citizenshifee28 U.S.C. § 1332(c)(1) (“[A] corporation shall be
deemed to be a citizen of every State . . . by which it has been incorporated and déthe. Sta
where it has its principal place of business . . .Cdrden v. Arkoma Associatet94 U.S. 185,
195-96 (1990) (“We adhere to our ofipeatedule that diversity jurisdiction in a suit by or
against [an] entity depends on the citizenship of ‘all the members,’ . . . ‘thelgeM=@ns
composing such association,” [and] ‘each of its members’ . . . .") (internabogaimitted).

In the absece of diversity, LNV asserted in its Complaint thie Court hasubject
matter jurisdiction over this matter pursuan2®U.S.C. § 1331which grants to the district
courts “original jurisdiction of all civil actions arising under the Constitutions)aw treaties of
the United States.” As the Supreme Court has explained,

Article 11l of the Constitution gives the federal courts power to lceaes “arising

under” federal statutesThat grant of power, however, is not sekecuting, and

it was notuntil the Judiciary Act of 1875 that Congress gave the federal courts

general federafjuestion jurisdiction. Although the constitutional meaning of

“arising under” may extend to all cases in which a federal questidanis

ingredient” of the action, . . we have long construed the statutory grant of
federalquestion jurisdiction as conferring a more limited power. . . .
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Merrell Dow Pharm. Inc. v. Thompso#78 U.S. 804, 807-08 (198@)itations omitted). As a
result, the jurisdiction of the district cds is confined under § 1331 to those cases in wtach “
well-pleaded complaint establishes either that federal law creates thetaasen or that the
plaintiff’ s right to relief necessarily depends on resolution of a substantial questionraf fede
law.” Empire Healthchoice Assur., Inc. v. McVei§d7 U.S. 677, 689-90 (2006) (quoting
Franchise Tax Bd. of Cal. v. Construction Laborers Vacation Trust for Southerm6aly.S.

1, 27-28 (1983)).

“Well-pleaded complaint” is a term of aignifyingthat a ‘tomplaint will not serve as
the basis of subject matter jurisdiction insofar as it goes beyond a statemenplafrthiff's
cause of action. . .” First Fed. Sav. & Loan Ass'n of Harrison, Ark. v. Ander&&1i F.2d 528,
532 (8th Cir. 1982) Neither adefendant’s counterclainad defensesnora plaintiff's defenses
to anticipatedounterclaims antesponses tanticipateddefensescan establish “arising under”
jurisdiction Vaden v. Discover Bank56 U.S. 49, 70 (2009%olmes Grp., Inc. v. Vornado Air
Circulation Sys., In¢.535 U.S. 826, 831-32 (200Zkelly Oil Co. v. Phillips Petroleum Ca39
U.S. 667, 673-74 (1950).

LNV’s causes of action with respect to its participations in the Grandeéadisnd
Bahia loans arise under stahot federal law. But, LNV’s well-pleaded complaint demonstrates
that “the vindication of [its] right under state law” to recover under the GrarigadRess
Participation Agreement “necessarily turn[s] on some construction ofldder,” Franchise
TaxBd, 463 U.S. at 9 Aamely, the federal common law of contracts and FIRREA. As
discussed above, LNV prevails on that portion of the case so long as it is not responsible f
making good on the obligations that arose under the Grande Palisades Participaemehg

prior to September 30, 2009. That outcome re$ulis any of three alternative theoriesther
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(1) in the Funding Agreement, the Contributing Participants permanently assosed t
obligations from Columbian and/or the FDIC-R; or (2) in the Loan Sale Agreenaent —
government contract that is “controlled” by federal common law — LNV did not assse t
obligations; or (3) anglaim arising from those obligations is invalid under FIRREA for the
failure to exhaust administrative remedies. The latter two depend on federal la

While LNV has presented and pursued this line of argumentation in some form or another
since the ineption of this case, the Court questioned the parties as to whether it was &lequate
reflected n LNV’s Complaint. They believed that it was, lagfreed to a small amendmeémat
was designetb close any gap that could be perceived to have developeddrethe language
of the pleading and the manner in which the case has been ar@iefed. R. Civ. P. 15(b)(2)
(providing that the pleadings may be amended “at any time . . . to conform them taltreevi
and to raise an unpleaded issue”).

The Cout therefore concludes that LNV’s claims relating to its participation in the
Grande Palisades loan present substantial federal questions within the noé28ingS.C. 8§
1331, and that itslaims relating to its Bahia participation fall within th@pplemental

jurisdiction provisions of 28 U.S.C. § 1367.

Conclusion
As is explained above, the Court concludes that it possess subject matteatijoinisalier
this action and that OSM has standing to pursue its counterclaims against LNV.
The noneontract claims that remain in this cas€ounts I, Il, and Il of LNV’s

Complaint, and Counts Two and Three of OSM’s Counterclaims — are dismissed. As for the

> LNV subsequently expressed confusion albloat agreemenbut it stands.
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breach of contract claims, partial summary judgment on liability is granted\foobNCounts IV
and VIII of its Complaint, and Count One of OSM’s Counterclasrdismissed

It is established that LNV ha2al2424110%articipation interest in the Grande
Palisades loan. OSM has breached the Grande Palisades Participation Agreement by
withholding fromLNYV its 2.12424110%hare of the Collections received on the loan, less
LNV’s 2.12424110% share of the Extraordinary Expenses that have come due since September
30, 2009. In additiont is established thatNV has a 3.33333333% patrticipation interest in the
Bahia loan Defendant BFNegevhas breached the Bahia Participation Agreement by
withholding fromLNV its 3.33333333%hare of the Collections received on that loan.

With liability thus resolved e partiesre directed to meet and confer regarding the
amounts LNV will recover from OSM and BRegevin light of the rulings contained ihis
order. Theyshall then inform the Couin a joint letter filed electronicallywithin three weeks

of the date of this order, as to whethena on damagewiill be necessary.

Based on the files, records, and proceedings herein, and for the réigsossedbove,
IT IS ORDERED THAT:
1. Plaintiff LNV Corporatioris Motion for Summary JudgmefECF No. 116]s
GRANTED IN PART andDENIED IN PART consistent with the memorandum above.
2. Plaintiff LNV Corporation’s Second Motion for Summary Judgment [ECF No. 127] is

GRANTED IN PART andDENIED IN PART consistent with the memorandwabwe.
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3. Counts |, I, and Il of Plaintiff LNV Corporation’s Complaint and Coudtse, Two, and
Three of Defendant Outsource Service Management, LLC’s Counterclaims are
DISMISSED consistent with the memorandum above.

4. Partial summary judgment on liability GRANTED to Plaintiff LNV Corporation on
Counts IV and VIII of its Complaint consistent with the memorandum above.

5. The parties shall meet and confer regardimgamounts LNV will recover from OSM
and BFNegevin light of the rulings contained in this order. They shall then inform the
Court in a joint letter, filed electronically within three weeks of the date of tHer oas

to whether a trial on damages will be necessary.

Dated:August17, 2015 s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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