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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Alfredo Rosillo,
Plaintiff,
No. 13ev-1940(IJNE/SER)
V. ORDER
Matt Holten and Jeff Ellis,

Defendants

Plaintiff Alfredo Rosillohasbrought this action under 42 U.S.C. § 1983 against Austin,
Minnesota police officer Matt Holten and Mower County Sheriff’'s degefyEllis. The matter
is currentlybefore the Court on Holten’s motion for summary judgmeéiar the reasons

discussed below, the motiagrantedand Holten is dismissed fromehase.

Backaround

The events giving rise to this lawsuit occuriedune of 2011, following an incident at
the home of Rosillo’s girlfriend in Austin, MinnesotRosillo concedeshathe was present, but
admits to no wrongdoing. That position is at odds witiMienesota criminal courts
determinatiorthat Rosillo*assaulted his girlfriend, broke into her home, assaulted her again and
stole money from her purse, and fled on foot while tossing bagebamphetamine into a
neighbors yard! State v. RosilloNo.A13-0502, 2014 WL 1660641, at *1 (Minn. Ct. App.
Apr. 28, 2014)review deniedJuly 15, 2014).

Neverthegss, it is undisputed here that, when the police were cRiteillo ranaway
from thehome and through a swampy area before stopping several blocks away and lying down

in a field covered with waidtigh grass.
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Austin police officer Holten and Mower County Sheriff's Deputy Ellis were dcbyeal
to apprehend Rosillo. Accompanied by Holten’s police dog, Ghost, the officers tramsild R
to the fieldwhere he layandproceeded to take him into custody. Rosillo alleébas in doing
so,the officers used excessive forgehich they deny.

Following his arrest, Rosillo was tried and convicted of domestic assaultjdyste
burglary, firstdegree aggravated robbery, and fifth-degree possession of methamphetamine,
while being acquitted of several other chargelsat*2. Hewas sentenced to 240 months’
imprisonment.Id.

Severamonths later, Rosillo filed this civdction under 42 U.S.C. § 1983, asserting
single-count @mplaintthat, during the arrest, Holten and Ellis “separately and in concert, under
the color of state law, knowingly and willfully deprived [him] of hisarly established and well
settled civil rights to due process and to be free from an unreasonable K9 atikriggud K9
biting, use of excessive, unreasonablkeé and unreasonable seizure.”

Holten’s motion for summary judgment has now followed.

Discussion
Under Federal Rule of Civil Procedure 56(a), summary judgmewarranted iHolten
“shows that there is no genuine dispute as to any material fact and [he] &le@ntjtidgment as
a matter of law.” In thiprocedural posture, thactsareviewed in the light most favorable to
Rosillo, and dlreasonable inferences from those fagts drawn in his favorE.g., Chambers v.
Pennycook641 F.3d 898, 904 (8th Cir. 2011).
With his motion, Holterargues that he should be dismissed from this casstif@r of

two reasons: first, Rosillo has sued him only indffgial capacity,but has no evidence to



sustainsuch a claim; andecond, even Rosillo’s Complaint ionstrued to includan
individual capacity claim againbtolten, he is entitled to qualified immunity.

The first point is determinative.

l. Official v. individual capacity.

The threshold issue presented byrimion iswhether Rosillo haasserted hi§ 1983
claim against Holten in either his official mdividual capacity(or perhaps both). Holteargues
thatRosillo has sued him in hefficial capacity only, while Rosilleontends that he has sued
Holten in his individual capacity only. Holten has the better of this dispute.

“[T]he distinctionbetween officialcapacity suits and personadpacity suitss more than
a mere pleading device Hafer v. Melg 502 U.S. 21, 27 (1991) (quotation omitted). A § 1983
claim against a public official in his official capacity is qualitativelyetént than one arising
from the same set of facts and asserted against theo$tiecrad in his individual capacitythe
former is “functionally equivalent to a suit against the employing governiventtey,” while the
latter is a claim against the officipérsonally.Veatch v. Bartels Lutheran Hon®27 F.3d 1254,
1257 (8th Cir. 2010). “For many reasons, including exposure to individnahge liability and
[the availability of different]immunity [defenses], these are different caiegaction.” Baker v.
Chisom 501 F.3d 920, 923 (8th Cir. 2007).

As a result, the Eighth Circuit has for decades requipddiatiff intending to sue a
public official in his individual capacity to say so explicitly in pkeading:

[T]his court has ®&n consideredwhether]a plaintiff [has] properly asserted §

1983 claims against a public official acting in his individual capacitfe have

repeatedly stated ¢hgeneral rule: “If a plaintiff complaint is silent about the

capacity in which [he] iswng the defendant, we interpret the complaint as

including only officiatcapacity claims.” Egerdahl v. Hibbing Cmty. Coll.72
F.3d 615, 619 (8th Cirl995);see Nix. v. Normar§79 F.2d 429, 431 (8th Cir.



1989). “If the complaint does not specifically name the defendant in his
individual capacity, it is presumed he is sued only in his official capachytis

v. Francis Howell N. Band Booster Ass'n, Iné§1 F.3d 1178, 1182 (8th Cir.
1998). ...

[O]ur cases require more than ambiguous pleadee Andrus ex rel. Andrus v.
Arkansas,197 F.3d 953, 955 (8th Cirl999) (“specific pleading of individual
capacity is required”)}Johnson v. Outboard Marine Cord.72 F.3d 531, 535 (8th
Cir. 1999) (“only an express statement that [public officials] amd sued in
their individual capacity will suffice”)Murphy v. State of Arkansa$27 F.3d
750, 754 (8th Cirl1997) (“a clear statement that officials are being sued in their
personal capacities” is requiredp “cryptic hint” in plaintiff's complaint $ not
sufficient. Egerdahl,72 F.3d at 620.

Nowhere in his Complaint do@&®osillo specifically, expressly, or clearlgtate that he is
suing Holten in his individuatapacity Neither, for that matter, does Rosillo statethe
Complaintthat he is suing Holten in his official capacitin light of the precedent above, this
silence is all that need to be noted.

Neverthelesst is worth consideringhat though the Complaint lacks an express
statement as to Holten’s capacitywasin other ways sufficient to pidoltenon notice that
Rosillo intended to sue him in his individual capacity, either solely or in conjunctibrawit
official capacity claim. For instancBosillo allegs in his Complaint that “[p]Junitive damages
are available againfitiolten],” which would be true only if he was sued in his individual
capacity SeeCity of Newport v. Fact Concerts, Ind53 U.S. 247, 271 (1982) (holding “that a
municipality is immune from punitive damages under 42 U.S.C. § 1988hat’'s morein
answeringRosillo’s ComplaintHoltenhimselfassertedhe defense of qualified immunity,
which would be relevant only if he were sued in his individual capaSiée Own v. City of
Independence, Mp445 U.S. 622, 650 (1980) (holding that, under § 1988nicipalities are not
entitled to “qualified immunity based on the good faithheir officers”). And in fact, Holten

has arguediis qualified immunity defense here as an alternative basis for summarygatigm
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Even this, howevegffordsno basidor overlookingRosillo’s failure tospecifically
assert his § 1983 claim against Holten in his individual capacity in the Complaint.ightie E
Circuit has emphasized that its requirentdregxpress pleadingf individual capacity claimis
strict,! in contrast with the “more lenient” and flexit§e1983 pleading rules that prevail in other
circuits. Murphy v. State of Ark127 F.3d 750, 755 (8th Cir. 19973ee also Bakeb01 F.3d at
924 n.2 (explaining that the “flexible approach” to pleading ildial capacity claimsrged on
the panel by the plaintifs foreclosed byircuit precedent and therefonegayonly be adopted by
the court sitting en banc).

Consistent with thistrict approacto pleading, the Eighth Circuit has foutiéta
complaint did not state an individual capacity claim under 8 £988 where itssubstantive
paragraphs included a reference to [the defendants] as ‘individual Defendakjtegplaintiff]

prayed for ‘exemplary damages’ that may not be recovered in an official capatityld. at

! The Eighth Circuit’s strict pleading rule was born both of a concern that defendants

receive clear notice of the claims against them and of jurisprudence estgltstif{t]he
Eleventh Amendment presents a jurisdictional limit on federal courts irrightibs cases against
states and their employeedMurphy, 127 F.3d at 755 (quotifgix v. Norman879 F.2d 429,
431 (8th Cir. 1989)).

Therule, having been established, appégsally to§ 1983complaints againstounty
and municipal officialswherethe Eleventh Amendmerig not implicated.Mt. Healthy City
School Dist. Bd. of Educ. v. Doy#29 U.S. 274, 280 (1977) (“The bar of the Eleventh
Amendment to suit in federal courts extends to States and state officials ipregipro
circumstances, ... but does not extend to counties and similar municipal corporations.”)
(citations omitted).SeeJohnson v. Outboard Marine Cord72 F.3d 531, 535 (8th Cir. 1999)
(applying pleading rule and finding that complaint included claim against coumtff shéy in
his official capacity)Artis v. Francis Howell Wrth Band Booster Ass’n, Incdl61 F.3d 1178,
1182 (8th Cir. 1998) (applying pleading rule dimdling that complaint included claim against
school district band director only in his official capaci)E.S. v. Kohrs187 F.3d 641, 641
(8th Cir. 1999) (unpublished) (applying pleading rule sua sponte to complaint against city
detective and findinthat it “failed to state an individual capacity claireyen where “both
parties and the district court construed the 1983 suit as against [the defendantidiviadisal
capacity”). See also Bakeb01 F.3d at 926-27 (Gruender, J., concurring in part and dissenting
in part) (discussing basis of circuit precedent establishing “brigatdiesumption” against
individual capacity claim where it is not expressly pled).
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924. Thekighth Circuithas also determined that@istrict court erred in excusinghe
plaintiff's] failure to clearly assert personal capacigims in his initial complaintbased on a
conclusion that the defendants otherwise had adequate notice that the plaintifdntiee
claims as suchMurphy, 127 F.3d at 754-55.

Precedent therefore dictates that Rosillo’s Complaint, which contains nosexpres
statemenas to the capacity in vidh Holtenwas suedbe interpreted to assert only an official

capacity claimagainst him

. Municipal liability.

Consequently, Rosillo’s § 1983 claim against Holteeffisctively a claim against the
government entity that employs him, @&y of Austin. See Johnsqri72 F.3dat 535 (“A suit
against a public employee in his or her official capacity is merely a suit agansikhc
employer.”). To establish Austin’s liability, Rosillo bears the burden of provirtythat Holten
violated his constitutional rights and thie city is at fault for that violationvVeatch 627 F.3d
at1257. Rosillo may meet this burden by showing that Holten committed a constitutional
violation that “resulted from (1) amfficial municipal policy’ . . . (2) an unofficial ‘custom,’ . . .
or (3) a deliberately indiffererailure to train or supervise . . . Atkinson v. City of Mountain
View, Mo, 709 F.3d 1201, 1214 (8th Cir. 20X8iting Monell v. Department of Social Services

436 U.S. 658, 690-91 (1978) a@ity of Canton, Ohio v. Harris$89 U.S. 378, 388 (1989)).

Rosillo argueshat he has sufficient evidence to sustain his allegation that Holten violated

his constitutional rightsluring the arrest. But even were that the case, Rosdl@sno attempt
at all to establish the requisite link betwelat alleged violatiomnd anypolicy, customaction

or inaction on the part of th@ity of Austin.



Summary judgment for Holteis therefore proper on the official capacity claim that

Rosillo pled against him

[11.  Amendment of pleadings.

In his memorandum in opposition to Holten’s motiBwsillo writes:“| f this Court
perceives Plaintiffs Complaint as a claim againetteh’s employer, | request arrd@r that
Holten is sued in his individuabpacity while he was acting under the color of Jawhe Court
understands Rosillo thus be seeking leave to amelmid Complainto add a claim against
Holten in his individual capacity.

As an initial matter, Rosilllhas not complied witthe District of Minnesot& Local Rule
15.1, which requires a party seeking leave to amend to submit a nootiat effect,
accompanied by the proposed amended pleadiaghermore,he Eighth Circuit has heldiat
granting leave to amend a complaint wherepilaentiff has not submitted a proposed
amendment is inappropridtePopoalii v. Correctional Medical Service§512 F.3d 488, 497 (8th
Cir. 2008)(citing Wolgin v. Simon722 F.2d 389, 394 (8th Cir. 1983))evertheless, the change
that Rosilloproposes to make to the Complairgdding the requisite statemexpressly
naming Holten as a defendant in his individual capacisynet a mystery here.

Rosillo’s failure to justifthatamendmenét this stage of the litigatiomowever|s of far
more significance The Scheduling Ordenteredn this caseset a deadline of April 1, 2014 for
filing “all motions which seek to amend the pleadings to add claims . . . .” Rosdtpiest to
amend appears in his summary judgment briefing, filed more than seven monttisaafte
deadline expired Consequentlyieave to amendiay only be granted in accordance with Federal

Rule of Civil Procedure 16(b), under whida}'schedule may be modified only for good sau



and with the judge’s consentSkerman v. Winco Fireworks, In32 F.3d 709, 716 (8th Cir.
2008). Yet Rosillo— who is represented by counsel heteas mad@o effort to demonstrate
good cause for amending his Complaint at this late stage. His request shoutdehmref
denied SeeHarris v. FedEx Nat. LTL, Inc760 F.3d 780, 786 (8th Cir. 2014) (“A district court
acts ‘within its discretion’ in denying a motion to amend which made no attenpiwogood
cause.”)(citations omitted)

Even looking past Rosillo’s failure to suppbrs requestithe only possiblgustification
for a late amendmeirihat can bglearedfrom Rosillo’s submissions is thdie believedrom the
startthat hehad properly pled an individual capacity claim agakhsiten, andhereforesawno
reasorto amend the pleadings within the deadline set by the Scheduling Order.

This does nosatisfythe good causstandard.SeeSchenk v. Chavi259 F.App’x 905,
907 (8th Cir. 2008) (unpublished) (affirming denial of leave to amend based on contlugion
the failure to recognize the need for amended claims at an earlier date did naiteogstid
cause to excuse the untimeliness of [the plaintiff's] motion to amendte [ffimary measure
of good cause is the movant’s diligence in attempting to meet the [schedulingg orde
requirements.Rahn v. Hawkins}64 F.3d 813, 822 (8th Cir. 2006). And t[ijardly bears
mention. . . that ‘carelessness is not compatible with a finding of diligence and offerssoa rea
for a grant of relief under Rule 16(b).N. Star Mut. Ins. Co. v. Zurich Ins. C@69 F.Supp.2d
1140, 1144 (D.Minn. 2003) (quotilphnson v. Mammoth Recreations, 18975 F.2d 604, 609
(9th Cir. 1992)).“[T] he focus of Rule 16(l{)s] on the diligence of the party seeking to modify
a Sheduling @der, as opposed to the litany of unpersuasive excuses, inclusive of inadvertence
and neglect, which commonly undergird an untimely Motion to Aniestheidecker v. Arvig

Enterprises, InG.193 F.R.D. 630, 632 (D.Minn. 200@®jitations omitted)



Eighth Circuit precedent on pleading an individual capacity claim under 8i4 @&r
and long-standing.td straightforwardequirement thaa plaintiff expresslystatein the
pleadings his intention to sue the defendant in his individual capacity, though strict, is not
onerous, and it certainly has not changed since this case bHgame. isno question that, had he
been diligent, Rosillo could havecognizedhe deficiency in his Complainhd moved to
amendt, either by adehg or substituting an indidual capacity claim against Holtemithin the
timeframefor doing scsetby the Scheduling Ordeln these circumstances, leave to ameuat
of timeunder Rule 16(b) isot available? SeeFed. R. Civ. P. 16(b), advisory committee note
(1983 amendment) (“[T]he court may modify the schedule on a showing of goodfdause
cannot reasonably be met despite the diligence of the party seeking the exteriéaons’v.
Chicago Title Ins. C9.694 F.3d 935, 948 (8th Cir. 2012Yhere there has been no change in
the law, no newly discovered facts, or any other changed circumstance . . . attbethdisg
deadline for amending pleadings, then we may conclude that the moving padidtits show
good cause.”jinternal quotation omitted).

Rosillo’s request to amend the Complaint is therefore denied;lalteh is dismissed

from this action.

2 Holten additionally opposes Rosillo’s request to anteedComplainby arguing tiat he

would be prejudiced if Rosillo were allowed to add an individual capacity elgamst himat
this late juncture. The Coug inclined todisagree.Discovery may or may not have proceeded
differently if the Complainadequatelyalleged an individal capacity claim. A noted above,
Holten asserted a qualified immunity defense in his Answehasdrgued hereas an
alternative basis for summary judgment

Neverthelessn a Rule 16(b) good cause analysilack of prejudice to Holtedoes not
undo the consequencesRibsillo’s lack of diligence See Shermab32 F.3d at 716 (“\Mle the
prejudice to the nonmovant resulting from modification of the scheduling order mbg a. .
relevant factor, generally, we will not consider prejudice if the movant has not tigentdn
meeting the scheduling order’s deadliigs.



Based on the files, records, and proceedings herein, and for the reasons statddl above
IS ORDERED THAT:
1. Defendant Holten’otion for Summary Judgment [ECF No.]1§ GRANTED.

2. Defendant Holten is DISMISSED from this action.

Dated: Decembe?3, 2014 s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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