Richland/Wilkin Joint Powers Authority v. United States Army Corps of Engineers et al Doc. 287

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

RICHLAND/WILKIN JOINT POWERS Civil No. 13-2262(JRT/LIB)
AUTHORITY,

Plaintiff,
V.

UNITED STATES ARMY CORPS OF
ENGINEERS, JOHNMCHUGH, JO- MEMORANDUM OPINION
ELLEN DARCY, and DAN KOPROWSKI, ~AND ORDER ON MOTION TO
CLARIFY INJUNCTION
Defendants,
V.

FARGO-MOORHEAD FLOOD
DIVERSION BOARD OF AUTHORITY,

IntervenorDefendant,
V.
CITY OF OXBOW,
Intervenor Defendant.

Gerald W. Von Korff, RINKE NOONAN , P.O. Box 1497, St. Cloud, MN
56302, for plaintiff.

Carol Lee DraperlUNITED STATES DEPARTMENT OF JUSTICE,
601 D Street NW, Room 886, Washington DC 0579; Friedrich A. P.
Siekert, Assistant Uted States Attorney, UNITED STATES
ATTORNEY’'S OFFICE, 600 United States dlirthouse, 300 South
Fourth Street, Minneapolis, MN5415, for defendants.

Robert E. Cattanachnd Michael R. DrysdaleDORSEY & WHITNEY
LLP, 50 South Sixth Street, Suitéb@0, MinneapolisMN 55402, for
intervenor defendant Fargo-Moorhdadod Diversion Board of Authority.

Joseph A. Turman and Kma A. Turman LangTURMAN & LANG,

LTD, P.O. Box 110, Fargo, ND 58107 fmtervenor defendant City of
Oxbow.

Dockets.Justia.com


https://dockets.justia.com/docket/minnesota/mndce/0:2013cv02262/133582/
https://docs.justia.com/cases/federal/district-courts/minnesota/mndce/0:2013cv02262/133582/287/
https://dockets.justia.com/

Jill' S. Nguyen, AssistdnAttorney GeneralMINNESOTA ATTORNEY
GENERAL'S OFFICE , 445 Minnesota Street, B 1800, St. Paul, MN
55101, for amicus curiae Minnesd@apartment of Natural Resources.

Matthew A. Sagsveen, Assant Attorney GeneraNORTH DAKOTA

ATTORNEY GENE RAL’S OFFICE , 500 North Ninth Street, Bismarck,

ND 58501, for amicus cwae State of North Dakota.

Joseph A. Turman and Kama A. Turman LangTURMAN & LANG,

LTD, P.O. Box 110, Fargo, ND 58106r movant City of Oxbow.

In a May 13, 2015 Order, this Courtagted plaintiff Rickand/Wilkin Joint
Powers Authority’s (“JPA”) motion for a piisinary injunction. (Prelim. Inj. Order,
May 13, 2015, Docket No. 193.) The Ordejoams ongoing constrdion on a ring levee
being constructed around the North Dakatanmunities of Oxbowtlickson, and Bakke
(“OHB ring levee”). Intervear defendant Fargo-Moorheadood Diversion Board of
Authority (“Authority”) now brings this motion to clarifghe preliminary injunction.See
Steahr v. Apfel151 F.3d 1124, 1125-26"&ir. 1998). Intervenor defendant City of
Oxbow (“Oxbow”) alsojoins in the motion. They ask the Courto clarify that the
preliminary injunctiononly enjoins “physical constructioon the OHB Ring Levee itself,
or physical construction necessary to meleeOHB Ring Levee functional.” (Authority
Mem. in Supp. of Mot. to Clarify Prelim. Inj. at 11, June 2615, DockeNo. 241.) The
parties dispute whether the injunction empasses a variety of ongoing activities —
which are separate from construction thfe OHB ring levee itself — including
construction of homes that siube moved due to the OHig levee; additional utility

and infrastructure construction; and relocatimrk on the Oxbow Guntry Club. (Decl.

of Eric Dodds (“Dodds Decl.”) 1 2-13une 25, 2015, et No. 242.)
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The Court will grant the intervenor @@dants’ motion and clarify that the
injunction’s scope is limitedo construction on the OHB ring levee itself. The Court’s
preliminary injunction Order explicitly statdtiat the injunction’s scope was “narrow,”
and that “it applie[djonly to construction on the OHB ring leve€ Richland/Wilkin
Joint Powers Auth. v. U.&rmy Corps of Eng'rsNo. 13-2262, 2013VL 2251481, at
*24 (D. Minn. May 13, 2015) Richland/Wilkin 1) (emphasis added). Moreover, the
JPA’s arguments in support of the preliminarjnction, and the Court’s analysis in its
prior Order, were focused on the OHB rileyee itself, and not on additional private
construction that may be tied to some extent to the ring levee.

In its memorandum oppag the motion to clarifythe JPA targets the housing
construction specifically. It argues thatchase the homes are being moved due to the
construction of the OHB ring levee, the coustion is inextricablytied to the levee and
the reasoning that supports enjoining teeee equally supports enjoining the home
construction. The JPA contds that the Authority’s reibursement of homeowners for
the relocation means that the Authority iseefively in charge of the home construction
and has the authority to halt the constutti Finally, the JPA cites the agreements
signed by the homeowners regarding replaa@ninome construction to argue that the
agreements themselves cétr homeowners to put off lecation until the levee is
completed. $ee, e.gDecl. of Valerie Brazfield 7, Bu6, 2015, Dockt No. 269.)

The JPA correctly notes that the honeastruction, utility work, and country club
relocation activities, are tied in perceivablays to the construction of the OHB ring

levee. But an ordexnjoining construction to allow tienfor environmental review could
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theoretically touch many activities that are tetato the ultimate project at issue. Those
connections do not justify axceedingly broad injunctioimowever. Instead, the scope
of an injunction “should be limited in scopethe extent necessary to protect the interests
of the parties.” Garrido v. Dudek 731 F.3d 1152, 1159 (f1Cir. 2013) (internal
guotation marks omitted). Moreover, as thah&uity points out, an injunction is limited
to the parties to the litagion and, in this case, the Autligrdoes not havelirect control

— and instead only has reimbursement powever the home construction, and other
activities, at issue. (Dodd3ecl. 1 12-14.) Here, the JPA has not shown why it is
necessary — in order to protect its intesestto broaden the scope of the injunction,
especially given that the entsieand individuals who are modirectly engaged in this
additional construction are ndirectly controlled by the Atiority and are not parties to
this case. An injunction thdualts construction on the OHihg levee itself is sufficient

to protect the JPA’s interests. As a reghig, Court will grant the Authority’s motion and

modify the injunction in order tolarify its language and scope.

ORDER
Based on the foregoing, and all thied, records, and proceedings herdin)S
HEREBY ORDERED that the Authority’s Motion tdClarify this Court’'s Preliminary
Injunction Order [Docket No. 252] GRANTED.
The Preliminary Injunction entered agst the Authority on May 13, 2015
[Docket No. 193] isMODIFIED , at Paragraph 4 é¢fage 53, as follows:

All physical construction activities relaténl the OHB ring levedf ongoing, must
cease immediately. All physical consttion activities relat to the OHB ring
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levee means only physical constructmm the OHB ring levee itself, along with
physical construction that is directiyequired to make the OHB ring levee
functional. The injunction does not encasp activities that fall outside of the
preceding definition, even if they aredien some perceivable way to the OHB
ring levee. For example, the injunctidoes not encompass home construction;
utility and infrastructure work; and consttion and relocation activities related to
the Oxbow Country Club.

DATED: July 28 2015 oo . (ki
at Minneapolis, Minnesota. JOHN R. TUNHEIM
Chief Judge

UnitedStateDistrict Court



