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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Adetayo Adedipe et al.
Plaintiffs,
No. 13ev-2687(INE/JIK)
V. ORDER

U.S. Bank, National Association et al.,

Defendants.

This is a privatecivil enforcement actiobrought undethe Employee Retirement Income
Security Act (“ERISA”). The case was filed aputative class actioby participants inJ.S.
Bancorps pension fan (hereinafter, “the Plan”)In their Consolidated Amended Complaint, the
Plaintiffs allegethatthe Plars fiduciariesbreachedheir fiduciaryobligationsand caused the
Plan to engage in prohibited transactions during the proposed class period, which runs from
September 30, 2007 — six years to the day before this suit was filed — through the end of
Decembef010.

Defendant Nuveen Asset Managemieb€ and theest of theDefendants- collectively
referred to as the “U.S. Bank Defendantdiave separatelfled motiors targeting the Amended
Consolidated ComplaintCurrently before the Court are NuveeMstion to Dismiss, ECF No.

96, and the U.S. Bank Defendants’ Motion tieriss or Alternatively, for Summaryutigment,
ECF No. 102. The Plaintiffs responded in opposition to those motions, while also submitting

their own motion for relief under Federal Rule of Civil Procedure 56(d), ECF Nd. 113.

! In addition to filing a Motion for Relief under Fexdl Rule of CivilProcedures6(d)
seekingo defer the ruling on the U.S. Bank Defendaastshmary judgment motigithe
Plaintiffs have alsoequestedeave to file a repg memorandum in support of their Rule 56(d)
motion ECF No. 127. The Court has considered all of the parties’ submissions.
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For the reasons and in theannerdiscussed below, the motions brought by Nuveen and
the U.S. Bank Defendants arachgranted in part and denied in pavhile the Plaintiffs’

motion isdenied.

Backaround

According to their Consolidateeimended Complaint (hereinafter, “CAC e Plaintiffs
— Adetayo Adedipe, James Thole, Marlene Jackson, and Sherry Sangtticrmer employees of
U.S. Bank and vestgahrticipants in the L$. Bancorp pensiorign.

Theyaresuing three organizational defendants: U.S. Bandd!p; Bank, National
Associdion (hereinafter, “U.S. Bank”); and Nuveen Asset Management LLC. U.S. Bascorp i
the sponsor of the Plan. U.S. Bank, a wholly-owned subsidiary of U.S. Bancorp, istdee dfus
the Plan and was, during the proposed class period, the patkeatRi&n’s investment manager,
FAF Advisors, Inc. Nuveen acquir€d\F from U.S. Bank in December of 2010.

ThePlaintiffs also name a number of individuals ageddantsnine membes of the US.
Bancorp Bard of Directorssix individuals and ten John/Jane Does who vmeeenbers of the
U.S. Bancorp Compensation Committee during the proposed class period; and ten additional
John/Jane Does who were members of the U.S. Bahoogptmeh Committee during the
proposed class period. U.S. Bancorp’s Compensation and Investment Committees dre name
fiduciaries of the Plan that have the authority and obligation to manage &,thiBoardcas
the power to appoint and remote2 members oftie two committees

In all, the Plaintiffs assert eight counts against these Defend&hésfirst seven counts
are brought, in various combinations, against the Board of Director Defendam#) #etg of

Committee Defendants, FAF, and U.S. Barddl-of whom the Plaintiffcontendwere either



named or de facto fiduciaries of the Plafor allegedly breaching their fiduciary obligations
with respect to investing the Plan’s assetsfandausing the Plan to engage in prohibited
transactions. The final count is brought against U.S. Bancorp alone, for “knowingly
participat[ing] in the several breaches and prohibited transactions” byltioeafies.

Relevant hergthen,are the ERISA mvisions governing fiduciary responsibilifyat are
codified at 29 U.S.C. 88 1104, 1005, and 1006. At § 1104(a), ERISA imposes the following
standard of care on a fiduciary of a pension plan:

(1) [A] fiduciary shall discharge his duties with respectatplan solely in the
interest of the participants and beneficiaries-and

(A) for the exclusive purpose of:
(i) providing benefits to participants and their beneficiaries; and
(i) defraying reasonable expenses of administering the plan;
(B) with the care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent man acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of a like character and with like

aims;

(C) by diversifying the investments of the plan so as to minimize the risk of large
losses, unless under the circumstances it is clearly prudent not to do so; and

(D) in accordance with the documents and instruments governing the plan insofar

as such documents and instruments are consistent with the provisions of this
subchapter and subchapter Il of this chapter.

At 8§ 1106 ERISA prohibits aiduciary from causing the plan to engagedertain types of
transactions:

(a) Transactions between plan and party in inter&stcept as provided section
1108of this title:

(1) A fiduciary with respect to a plan shall not cause the plan to engage in
a transaction, if he knows or should know that such transaction constitutes
a direct or indirect



(A) sale or exchange, or leasing, of any property betweepldine
and a party in interest;

(B) lending of money or other extension of credit between the plan
and a party in interest;

(C) furnishing of goods, services, or facilities between the plan and
a party in interest;

(D) transfer to, or use by or for thenefit of a party in interest, of
any assets of the plan; or

(E) acquisition, on behalf of the plan, of any employer security or
employer real property in violation of section 1104f&dhis title.

(2) No fiduciary who has authority or discretion to control or manage the

assets of a plan shall permit the plan to hold any employer security or
employer real property if he knows or should know that holding such

security or real property violates section 1100fahis title.

(b) Transactions between plan and fiduciary. A fiduciary with respect to a plan
shall not-

(1) deal with the assets of the plan in his own interest or for his own
account,

(2) in his individual or in any dter capacity act in any transaction
involving the plan on behalf of a party (or represent a party) whose
interests are adverse to the interests of the plan or the interests of its
participants or beneficiaries, or
(3) receive any consideration for his own personal account from any party
dealing with such plan in connection with a transaction involving the
assets of the plan.
And at 8§ 1105(g)ERISAimposediability on a fiduciary for participating in, enabling,
concealing, or ignoring a breach of fiduciary responsibility by a co-fiducia
In the CAC, the Plaintiffs allege that the Defendants violated these provisions in
connection with thresubjects The frstis the secalled100% Equities Strategy. TIGAC

aleges that the Defendarits/ested the Plan’s assets solely in equity securities, to the exclusion

of other asset classes, in order to benefit themselligs exposing the Plan to inordinate risk.



According to the CAC, by investing all of the Plan’sedssn equities, the Defendants were able
to report a higheassumedate of returron the Plan’s investments, which reduced to zero the
amount that U.S. Bancorp was required to contribute to the Plan while also inflating U.S
Bancorp’s stock price. The Plaintiffs allege that the Defendants persistesl 100% Equities
Strategythroughout the proposed class period despite indications of a deteriorating stock market
in late 2007 and 2008/V/hen the market crashed, the Plangsted exclusively in equities, lost
$1.1 billion. Only after FAF was sold to Nuveen in late 2010 did the Defendants revise thei
investment strategy; orguarter of the Plan’assets@re now invested in other asset classes.

The second subject of the CA€the investment of Plan assets in Affiliated Fun@lke
Committee Defendants appointed FAF as the Plan’s investment mam2ge7. Infulfilling
that rolethroughout the proposed class periBAF implemented the 100% Equities Strategy
while invesing up to 40% of the Plan’s assets in its ogquitiesbackedmutual funds.
According to the Plaintiffs, the Committee Defendants selectedi&Atanage the Plan’s
investmentsn order to “prop[] up” FAF, then a subsidiary of U.S. Bank, BA# invested the
Plan heavily in its own mutual funds to benefit itself by making those funds mordiagrac
other potential investors.

The thirdsubjectof the CACis a Searities Lending Prograradministered by FAF in
which the Plan participatedlring the proposed class periothe Plaintiffs allege thatpursuant
to a contract effective in October of 2005, FAF loaned securities owned byathtoRIorrowers
on a shorterm basis. In exchange, the Plan received cash collatetling $504 million by
the end of 2007 — which FAF then invested in two portfdlas it managedhe Mount Vernon
Securities Lending Short-Term Bond Portfolio and the Mount Vernon Secur@relrig Prime

Portfolio. According to the CAC, FAF invested the Bond Portfohaassetbacked commercial



paperissued by three specific structured investment vehicles,” which themselgssdacked

by toxic subprime mortgages and Altsecurities.” Those structured investment vehicles
became distressed in the second half of 2007. At that time, instead of divesting ther due f
Mount Vernon Portfolios, Emil Busse, FAF’s head of securities lending, engaged urdalérat
scheme to “liquidate and restructure the . . . Bond Portfolio.” That scheme ulyifadés,

causing the value of the Bd Portfolio to drop significantly in March of 2008 and resulting in
over $14 million in losses to the Plan. The Plaintiffs allege that FAF's parent3&hg, soon
discovered the failed scheme, conducted an investigation, and, when Busse was supsequent!
found to have committed several violations of the Securities and ExchargeyAbie Securities
and Exchange Commission, “paid to settle [his] case.”

As relief for the ERISA violations allegedly committed by the Defendants se ttheee
areas, the Plaintiffs seek to have fideciary Defendants disgorge any profits they made
through the use of the Plan’s assets and restdhe tBlan théossest suffered. The Plaintiffs
also seelthe creation of a constructive trust for the benefit of the Ridnta participantsthe
removal of thdiduciary Defendants as Plan fidades, and injunctions that would prohitie
Plan’s fiduciaries from utilizing a 100%quities Strategy and requiteem to monitor the Plan’s

investment manager in implementing a revised investment strategy.

Discussion
With their motions, the Defendants argue that the CAC should be disnmstedntirety
on various grounds, including that the Plaintiffs lack standing to Bnisguit, that theiERISA
claims ardime-barred or have been releasadd that their pleadingtherwisefails to state a

claim on which relief can be granted.



The Plaintiffs’ standing- a “threshold question in every federal coure¢ad.S. v. One

Lincoln Navigator 1998328 F.3d 1011, 1013 (8th Cir. 2003) — must be considered first.

l. Standing.

To bring suit in federal court, a plaintiff must have both statutory and constitutional
standing. See generally Lexmark Intern., Inc. v. Static Control Components18#S.Ct.
1377, 1386-88 (2014). In their motions, Nuveen and the U.S. Bank Defendants jointly argue that
the Plaintiffs lack constitutionatanding which is a matter of subject matter jurisdiction that
“implicates Rule 12§)(1).” Faibisch v. University of Minnesqt804 F.3d 797, 801 (8th Cir.
2002).

The Defendantdonot challenge the Plaintiffs’ statutory standing other words, that
the claimghe Plaintiffs assert in the CA&te “encompass|ed]” bycause of action that
Congress “legislatively conferred” with ERISAexmark 134 S.Ctat 1387. Nevertheless, a
consideration of this issue provides a helpful backdrop to the patgsnentsaround

constitutional standing. The Court therefore betuese.

A. Statutory standing.

Congress enacted ERISA in 1974 for the “primary purpose” of “protect[ing] individual
pension rights.”Harley v. Minnesota Min. and Mfg. C&@84 F.3d 901, 907 (8th Cir. 2002)
(quoting H.R. Rep. NO. 93-533 (1974@printed in1974 U.S.C.C.A.N. 4639, 4639)). To that
end, ERISA'regulat[es] the structure and operation of retirement plaReth v. Sawyer-

Cleator Lumber C9.16 F.3d 915, 917 (8th Cir. 1994).



Among theretirement planghat ERISA regulateare “defined benefplans” like the
Plan. See29 U.S.C. 88 1002(35), 1002(2)(A), 1003. A defined benefit plan “consiats of
general pool of assets’which “may be funded by employer or employee contributions, or a
combination of both? — out of which “a fixed periodic payment” is made to a participant upon
her retirementHughes Aircraft Co. v. Jacobsob25 U.S. 432, 439 (1999) (internal quotation
and citation omitted) Owing to the structure of this type of retirement plan,d[iparticipant]
has a claim to anparticular asset that composes a part of the plgeheral asset poblld. at
440. Participants in such plans do, howevavgh‘aright to a certain defined level of benefits,
known as ‘accrued benefits.Td.

To protect tlatright, ERISA contains numerous provisions that are designed to ensure the
“equitable character” and “financial soundnestthe plantself, 29 U.S.C. § 1004), some of
which were discussed abovEor instanceERISA requiregthat the plan be “control[led] and
manage[d]” by fiduciaries acting “solely in the interest of the participamisbeneficiaries” and
“with . . . care, skill, prudence, and diligence,” 29 U.S.C. 88 (d)(R), 1104a)(1) that those
fiduciaries “diversify[] the investments of the plan so as to minimize the riskg# lasses,” 29
U.S.C. § 1104(a)(1)(D); artthatthe fiduciaries refrain from causing the plan to engage in
“certaintransactionsleemedikely to injurethe plan,”Harris Trust and Sav. Bank v. Salomon
Smith Barney, In¢530 U.S. 238, 242 (2000) (discussing 29 U.S.C. § 1106).

Elsewhere, ERISA requirgkat theplan be funded in a manner that providafficient
assets to meet its liabilitie29 U.S.C. Ch. 18, Subch. I, Subt. B, Ptaigd that th@lan maintain
insurance against underfunding at termination through the Pension Benefit Guaranty

Corporation, 29 U.S.C. Ch. 18, Subch. Il of theserequirements are meattsthe end of

2 The CAC alleges that the Plan is@oncontributory” defined benefit plan, fundedlely

with contributions from U.S. Bancorp.



“guarantee[ing] thaif a worker has been promised a defined pension benefit upon retirement —
and if he has fulfilled whatever conditions are required to obtain a vested bdmefictually
will receive it.” Pension Ben. Guar. Corp. v. R.A. Gray & G467 U.S. 717, 720 (1984)
(quotation and citation omittedfpee als@9 U.S.C. § 1001(b)-(c) (declaration that policy of
ERISA is to “protect . . . the interests of participants in employee benefit atantheir
beneficiaries” by “establishing standards of conduct, responsibility, and tdxidar
fiduciaries,” “by requiring [plans] to meet minimum standards of funding,” &ydéquiring
plan termination insurance).ockheed Corp. v. Spink17 U.S. 882, 887-88 (199@)iscussing
“key measures” of ERISA that are desigrigtb increase the chances that employers will be
able to honor their benefits commitmentthat is, to guard against the possibility of bankrupt
pension fundy.

To enforceERISA’s “comprehensive legislative schefh€ongresswuthorized both
criminal ard civil actionsagainst those who violaits provisions. Aetnha Health Inc. v. Davila
542 U.S. 200, 208 (2004) (quotiMpssachusetts Mut. Life Ins. Co. v. RusgalB U.S. 134,
147 (1985)).See29 U.S.C. 88 1131 (criminal penalties), 1132 (civil enforcemértig civil
causes of actioset forthat 29 U.S.C. § 1132(aye “a distinctive feature of ERISA, and
essential to accomplish Congress’ purpose of creating a comprehensiwefetatig egulation
of employee benefit plans Aetng 542 U.S. at 208.

In the CAC, the Plaintiffs invoke subsecti(®) of this “integrated enforcement
mechanism,id. Underthatprovision, “[a] civil action may be brought . . . by the Stamg[of
Labor], or by a participant, beneficiary or fiduciary for appropriatefeinder [29 U.S.C. §]
1109 ...." Section 1109, in turn, makes

[a]ny person who is a fiduciary with respect to a plan who breaches any of the
responsibilities, obligations, or duties imposed upon fiduciaries by this subchapter



shall be personally liable to make good to such plan any losses to the plan

resulting from each such breach, and to restore to such plan any profits of such

fiduciary which have been made through use of assets of the plan by the fiduciary,
and shall be subject to such other equitable or remedial relief as the court may

deem appropriate, including removal of such fiduciary. . . .

With its incorporation of the remediéw a fiduciary breach described8i109, the cause of
actiongranted to participants at 8 1132(a)@Ryhorizeselief only forinjuriessuffered by the

plan itself; it“does not provide a remedy for individual injuries distinct from plan injuries.”
LaRue v. Dewolff, Boberg & Associates;., 552 U.S. 248, 256 (2008%ee also Russe#73

U.S. at 140-42, 144 (concluding that “recovery for a violation of § [1109] inures to the benefit of
the plan as a whole” and that “Congress did not intend that section to authorizeedrexoelpt

for the plan itself”).

In the CAC, the Plaintiffs, as participangxplicitly seek relief on behalf of the Pland
for injuriesto the Pan caused by the Defendants’ alleged breaches of their fiduciary
responsibilities E.g.,CAC 1119 (“Plaintiffs brng this action . . . to recover losses to the Plan
for which Defendants amgersonally liable . . . .”), 1 53 (“While the Plan is not a party to this

action, the relief requested in this action is for the benefit of the Plan, pusuant29 U.S.C.§

1132(a)(2).”) Twenty-nine U.S.C. § 1132(&9) provideghem with a cause of action to do%o.

3 The Plaintiffs also invoke the cause of action at 29 U.S.C. § 1132(a)(3), ostensibly in

relation to Count VIIl. That claim is pled against U.S. Bancatipesponsor of the Plan and a
nonfiduciary— for “knowingly participat[ing]” in the breaches and prohibited transactions
allegedly committed by the Plan’s fiduciaries.

With § 1132(a)(3), Congress granted a cause of action to a participant who(sgdks “
enjoin any act or practice which violates any provision of this subchapter orrtisedkethe
plan, or (B) to obtain other appropriate equitable relief (i) to redress such violatifndo
enforce any provisions of this subchapter or the termsegblin. . . .” Unlike with §
1132(a)(2), a non-fiduciary may be sued under 8§ 1132(a)(3), though “damages may not be
recovered against ERISA ndiduciaries.” FirsTier Bank, N.A. v. Zelleld6 F.3d 907, 914 (8th
Cir. 1994) (citingMertens v. Hewitt Ass@tes 508 U.S. 248 (1993)).

Furthermore, the Supreme Court has determined that § 1132(a)(3) is a “catchall”
provision which “act[s] as a safety net, offering appropriate equitabéd fetiinjuries caused by

10



B. Constitutional standing.

However, even though the Plaintifiave a cause of action to seek relief for injuries to
the Planunder ERISA*[i]t is settled that Congress cannot erase Article 1lI's standing
requirements by statutorily granting the right to sue to a plaintiff whodvoatl otherwise have
standing.” Raines v. Byrd521 U.S. 811, 820 n.3 (1997). In other words, the Plaintiffs may not
“proceed under 8§ 1132(a)(2) on behalf of the plan” unless they themselves have Irticle |
standing to bring suit against the Defendants for the misconduct that is allegeCiAC.

Braden v. Wal-Mart Store$88 F.3d 585, 593 (8th Cir. 2009).

The standing inquirynandated by Article llis a matter of subject matter jurisdiction; it
ensures thatthe Judiciary’s power [is kept] within its proper constitutional spheRaihes 521
U.S.at 820. e caseor-controversy requirement imposed bg thonstitutiorimits thefederal
courtsto decidingonly that subset of disputésat are‘capable of resolution through the judicial
process’and in which the plaintiff has a “personal stakkl’ at 819. See also Mass. v. U.S.
Envtl. Prot. Agency549 U.S. 497, 517 (2007)At bottom, the gist of the question of standing is
whetherplaintiffs] have such a personal stake in the outcome of the controversy as to assure that
concrete adverseness which sharpens the presentation of issues upon whiat sodaqely
depends for illumination.”) (quotation omitted).

Therefore, thélaintiffs, as the party invoking the power of the Court to adjudicate this
dispute, bear the burden of establishasthe “irreducible constitutional minimum of standing”
(2) that theyhave personallguffered anihjury in fact” (2) thatis “fairly traceable to the

challenged action of the defendaatid (3) thats “likely [to] be redressed by a favorable

violations that § [1132] does not elsewhadequately remedy.Varity Corp. v. Howe516 U.S.
489, 512 (1996). Consequently, the relief provided for by 29 U.S.C. § 1132(a)(3) is available
only where Congress did not “elsewhere provide[] adequate relief” for the ingurgt 515.

11



decision.” Braden 588 F.3dat591 (quoting_ujan v. Defenders adildlife, 504 U.S. 555, 560-
61 (1992)).

The Plaintiffs need only support these three elemanthé& same way as any other
matter on whichithey] bear[]the burden of proof,e., with the manner and degree of evidence
required at the successive stagewheflitigation.” Lujan, 504 U.S. at 561. Accordingly, here
“[a]t the pleading stage, genefattual allegations of injury resulting from the defendant’s
conduct may suffice, for on a motion to dismiss we presume that general allegatiivases
those pecificfacts that are necessary to support the claiigh. {quotation omitted) See also
Warth v. Seldind422 U.S. 490, 501 (1975) (“For purposes of ruling on a motion to dismiss for
want of standing, both the trial and reviewing courts must accénteasll material allegations
of the complaint, and must construe the complaint in favor of the complaining pdawa
League of Cities v. E.P.A711 F.3d 844869 (8th Cir. 2013) (“[A]t the pleading stage a
petitioner can move forward with general factual allegations of injury,eslseo surviva
summary judgment motion, he must set forth by affidavit or other evidence spaci.”)

(quotationsomitted).

1. Injury.

As to the first element of constitutional standing, the Plaintiffs must showhthathave
suffered an injury in fact — an invasion of a legally protected interest whichasr(erete and
particularized . . . and (b) actual or imminent, not conjectural or hypothetical Lujan, 504
U.S.at 560 (quotations and citations omifte®rovided that the Plaintiffs can do so, there is no

constitutional infirmity in the fact that tHegislativelycreated cause of action at 29 U.S.C. §

12



1132(a)(2) provides themith an avenuéto seek relief for the entire Plaand therefore

“sweefls] more broadly than the injufthey] personally suffered. Braden 588 F.3d at 592-93.
Relevant tahis element, the Plaintiffs allege in the CAC that theyall vested

participants in th&lanwho are either currently receiving a pension benefit fitamare entitled

to receive one in the futufeCAC 1 2427. As such, and as noted above Rlantiffs have no

“claim to any particular assétat composes a part of the pkugeneral asset poblHughes

Aircraft, 525 U.S. at 440In addition,because the employer “bears the entire investment risk” in

a defined benefit plaand thereforerhust cover any underfunding as the result of a shortfall that

may occur from the plan’s investments,” the Plaintiffave no entitlement to share[the

Plans] surplus —even if it is partially attributable to the investment growth of their

contributions.® 1d. at 433, 439. What the Plaintiffs do have as participants, hovisVaright

to a certain defined level of benefits” paidt from the Plan’s poalf assets.Id. at 440.
ThePlaintiffs do not allegethattheir benefit levels have actually decreased as a result of

the Defendants’ allegedisconduct. What thegllegeis that, “[a]s a result of the several

violations of ERISA committed bpefendantsthe Plan lost $1.1 billion in 2008 and has

plummeted from being significantly overfunded at the end of 2007 to being significantly

4 According to the CAC, Plaintiff Marlene Jacksaworked for U.S. Bank until August of 2009
andis “a vested participant in the Plan who is now entitled to receive a Normal Retifg@emasfiit
under the Plan starting in 2018CAC { 26. However e DefendantBaveofferedan exhibitthat
appears to show that Jacksslacted to receiva lump sum payment of her pension benefits under the
Planuponher retiremenin 1999.

This dispute of factis toJackson’s stas as a participant and its impact on her stanidirnigs
suit need not be examined further heee Sierra Club v. U.S. Army Corps of Engine@4s F.3d 978,
986 (8th Cir. 2011) (noting that “only one plaintiff need show standing to support our subject matter
jurisdiction”).
> The Plaintiffs do noallege that they or any other participants have a reversionary interest
in the Plan’s surplus. Indeed, 8§ 9.2 of a Working Copy of the Plan documents specifies that
“[a]ny funds held by the Trustee after making the allocations [at tenmmiat accordancith
ERISA § 4404] shall revert to and be paid to the Company.”

13



underfunded.” CAC 1 4. As aresult of that drop in “the net assets available to paisiiahefi
Plaintiffs allege, “the risk of default of the Plan” has “significantly increas[ed].” CAGH 1
In a standing analysishe import othis alleged increasatsk of defaultcan onlylie in
the concomitant increase in thek thatthe participants will not recew the level of benefits they
have been promised duettee Plan being inadequatelynided at termination As the Supreme
Court has explained,
[m]isconduct by the administrators of a defined benefit plan will not affect an
individual's entitlement to a dakd benefit unless it creates or enhances the risk
of default by the entire planlt was that default risk that prompted Congress to
require defined benefit plans . . to satisfy complex minimum funding
requirements, and to make premium payments to the Pension Benefit Guaranty
Corporation for plan termination insurance.
LaRueg 552 U.S. at 255.
In light of the safeguardagainst defatlat the heart oERISA, the Defendats offer
several rejoinders to the Plaintiffs’ implicit assertion in the CAC that the fidubragches
alleged there haveut their benefits at riskFor instancethe DefendantasserthatU.S.
Bancorp is fully capable of meeting thenimumfunding obligationset by the statuteas
evidenced by the $11.44 billion in cash it generated from its ongoing operations in 2013 and the
$61.7 billion in liquidity it had on hand “to cover unanticipated expenses” — and that even “if, for
some reason, U.S. Bancorp could not fund [thob&gations, [the Plaintiffs’ vested benefits]
would be fully paid by the Pension Benefit Guaranty Corporation, which in 2012 had a
maximum monthly guarantee of $4,653.41.”
In painting this picture of the financibkalth of the Rn, the Defendants draw on
materials outsidéhe CAC. As the Defendants have therefore mounted a “factual attack” on the

Plaintiffs’ standing, these materials may be consideredureter Rule 12(b)(1) without

affording the Plaintiffs “the benefit of 12(b)(6) safeguard®sborn v. U.$.918 F.2d 724, 729

14



n.6 (8th Cir. 1990) (distinguishing between a “facial attack” and a “factuakata the court’s
subject matter jurisdiction and explaining that only the former entitles the plairtiéfdeive[]
the same protections as it would defending against a motion brought under Rule 12(b)(6)”).

The Plaintiffs for their parthave neither alleged in the CAC nor offered any evidence to
suggesthatU.S. Bancorp igncapable of meeting thminimumfunding obligations or paying
the PBGC premiums that ERISA impogesthe purpose of bolsteg the financial soundness
of underfunded defined benefit plans. The question, then, is whether, against the undisputed
evidence of U.S. Bancorp'’s financial strengtie Plaintiffs’ loneassertion that the Defendants’
fiduciary breaches caused the Plan tdfgom beingsignificantlyoverfunded . . to being
significantlyunderfunded” is a sufficient showing of a per@anjury in fact at this stage of the
litigation.

The Defendantsf courseargue thatt is not relying on the “leading case” éfarley v.
Minnesota Mining and Manufacturing G284 F.3d 901 (8th Cir. 2002) for the proposition that
a participant ira defined benefit plan is “preclude[ed]” from showing that he has been personally
injured by a fiduciary’s breaches where “the plan was an ‘ongoing plah, aniinancially
sound settlor responsible for making up any future underfunding,” and ther® weaglance that
the plan would terminate in the foreseeable future.™

The Defendantgderspective, buttressed by the non-binding authority theyigite,
undoubtedlycompelling. But their gloss oEighth Circuit precederdn thisrelativelynarrow
pointis lesspersuasiveln Harley, participants in 3M’s defined benefit plan sued the company
and certain of its employees under 29 U.S.C. § 1132(a)(2), alleging that those misféada
breached their fiduciary obligations with respect to a failed $20amiilivestment and seeking

to have them restotbat amount to the plan under § 1109(a). 284 F.3d at 90804

15



summary judgment recorthe Eighth Circuit determined in relevant part that the participants did
not have standing to sue under 8§ 1132(&h)&ause 3M’soluntary contributions had kept the
plan substantially overfunded at all relevant sndespite the $20 million loss in plan assets, and
—asparticipants have no interest in a defined benefit plan’s surgauselatively modest loss to
[p]lan surplus is a loss only to . . . the [p]lan’s sponsdd.”at 906. Simply put, the $20 million
loss did not affect the participants’ interesthe security of their benefits, as the ptamained
as capable of coverints liabilities after the Ies as before.
In coming to this decisionhéHarley courtindicated that “absence of adequate surplus
[to absorb the loss of plan assets caused by the fiduciary breach¢lement of plaintiffs’
standing under 8 1132(a)(2) — proof they are suing to redress a loss to the [p]lan that id an actua
injury to themselves Id. at 908. Subsequent Eighth Circuit decisions have confirmed the
centrality of surplus — or thedk thereof- to Harley's injury-in-fact analysis.
For instance, in a later decision in the same case, the Eighth Quotedk that irHarley,
“[w] e held thafp]articipants suffered no injury in fact because the challenged investment caused
a loss in [p]lan surplus only. Without injury, they lacked standing to bring an atWerfurther
held that, in order to demonstrate standing, tharficjpants had an affirative burden to prove
that the [p]lan did not have an adequate surpltfarley v. Zoeschd13 F.3d 866, 871 (8th Cir.
2005). Similarly, in Braden the Eighth Circuit explained that
[i] n Harley the plaintiffs were participants in a defined benefit plan who sued to
recover losses caused to the plan by the fiduciary's allegedly imprudent
investments. . . Because the plan retained a surplus notwithstandinigsbes,
however, the plaintiffs’own benefits remained unchanged and they accordingly
suffered no harm. . . . We concluded ttarticipants or beneficiaries who have

sufferednoinjury in fact” do not have standing to sue on behalf of the plan under
§ 1132(a)(2).
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588 F.3d at 593 (citatiormmitted. And yet again, irMcCullough v. AEGEON USA In¢he

Eighth Circuit observedhat “[ijn Harley, this court concluded that 8 1132(a)(2) does not permit

a participant in a definedenefit plan to bring suit claiming liability under § 1109 foegéd

breaches of fiduciary duties when the plan is overfunded.” 585 F.3d 1082, 1084 (8th Cir. 2009).
Despitethe appeal of the Defendants’ position, none of these discussions suggest that the

analysis of participantshjuries in this cotextis to turn on thdinancialhealthof the plan

sponsor or the availability of PBGC insurance to cover a potatimatfall at plan termination

But that is not to say that those factors are irrelewahét trey do affectis the measure by

which the funding status of the plan should be determined. A defined benefit plan nelydzb

using any number of methgd=ach with its own complexitiesd to its own purpose. But not

all of those nethodsmay beappropriatdor use ina particulannjury analysis. As the Eighth

Circuit explained irHarley,
[p]laintiffs have no evidence that tHjp]lan will terminate in the foreseeable
future. Therefore, they may not satisfy this elemgnthe absence of adequate
surplus -]by proposing a termination valuation methbecause a hypothetical
termination has no relevance to the issue of whether they have suffered injury in
fact. As the district court observed, “ERISA does not require [ongoing] plans to
maintain funding at termination levels, a fact that the Supreme Court implicitly
recognized inHughes. . . . Likewise, the district court properly rejected
plaintiffs’ contention that the Plan must be 100% fdillpgded under the RPA 94
valuation method. The statute does not use that funding level to determine
whether dditional contributions are required, and 3M has never been required to
make an additional contribution. . . .

284 F.3d at 908. The Eighth Circuithtarley thereforedetermined that the plaintiffs lacked

standing because they had failedrteet theitburden of showing an absence of surplus “under

any relevant valuation methodltl. See als@oesch413 F.3d 866 (finding that the plaintiffs

“advance no convincing arguments as to why [the] valuation measures [tbedptire

relevant” to standing to bring suit under § 1132(a)(2)).
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Consistent witiHarley, then, the Plaintiffs bear the burderatiegingthe absence of a
surplussufficientto absorb the loss of Plan assets caused by the Defendants’ fiduciary breaches
under arelevantvaluation method.

As the CAC contains no allegation that the Plan will terminate in the foreseeabée &utur
termination valuatin method would be inappropriate — and the Plaintiffs do not offer one.
Instead, thélaintiffs allegethat:

e “the Plan reported thdttwas overfunded by more than $850 million at the end of 2007,”

CAC T 142,

e in 2008,as a result of a largess attributable to the Defendants’ imprudent and
undiversified investment strateghe actuarial value of the Plan’s asset®fgred

below” its liabilities,CAC 11 167, 170;

e onJanuary 1, 2009, the Plan was “underfunded by $248 million (84.44% fundad),”

1171,

e onJanuary 1, 2010, the Plan was “underfunded by $366 million (81.91% funded),”
e onJanuary 1, 2011, the Plan was “underfunded by $436 million (80% funied),”
e on December 31, 2011, the fair market value of the Plan’s liabilities exceedeskits as

by approximately754 million, CAC | 172;

e on December 31, 2012, the fair market valtithe Plan’s liabilities exceeded its assets
by approximately $1.03 billiond.;

e from the end of 2010 through the commencement of the lawsuit in September of 2013,
the Plan was 80% funded as measured by the Adjusted Funding Target Attainment

Percentag€¢'AFTAP”), CAC T 173.
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All of theseallegations are corroboratég a series of tax documents and financial disclosures
for the Plarthat the Defendants have submitted.

With these figures, the Plaintiffs plaintpntendthat the Plan’s assets became
insufficient to meet its liabilitieaccording to an actuarial valuation2008 and remained so
until this action was filedSeeZoesch413 F.3d at 872 (noting thatébause standing is
determined as of the lawsuit’'s commencement, we consider the facts asishexy at that
time”) (quotation and punctuation omitted). Nevertheless, the Deferalgutthat the
Plaintiffs actually have natllegedthat the Plan has ever been “underfundsstfausel)

AFTAP is the exclusivenethod for measuring the funding status of a defined benefit plan under
ERISA; and (2) the statute “makes no distinction between plans that are between 80% and 100%
funded or higher” on an AFTAP basis. This is unpersuasive on both counts.

“The [FTAP] of a plan for a plan year is the ratio (expressed as a percentag@g of “t
value of plan assets for the plan y&s reduced [by certain prefunding and carryover
balances])to “the present value of all benefits accrued or earned under the plan as of the
beginning of the plan yedr29 U.S.C. § 108@l)(1)-(2). The AFTAP, in turn,is calculatedby
increasing both the FTA®numerator and denominator “by the aggregate amount of purchases
of annuities for employees other than highly compensated employees . . . which detfgyma
the plan during the preceding 2 plan yeaisl”8 1056(g)(9)B).

With the amendments to ERISA worked by the Pension Protection Act of 2006, Pub. L.
109-280, 120 Stat. 7806ertain restrictionsn benefitsare triggeredf a plan’s AFTAP falls
below 80%. With an AFTAP between 60% and 80%, “[n]Jo amendment to a defined benefit plan
which has the effect of increasing liabilities of the plan by reason ofisesan benefits,

establishment of new benefits, changing the rate of benefit accrual, or chrggrage at which
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benefits become nonforfeitable may take effect during the plan year 1d..8"1056(g)(2)(A).
Where the AFTAP is less than 60%, the plan may not pay an “unpredictable contingent event
benefit” to which a participant becomes entitled during the plan ge&8§ 1056(g)(1)(A), or
make any “prohibited paymenid. 8 1056(g)(3(A), and “benefit accruals . . . shall cease as of
the valuation date for the plan yead’ 8 1056(g)(4)(A). Thus, at least with regardhese
provisionsthe Defendants are correbbitERISA treatslefined benefit plans with AFTAPs
between 80% and 100% no differently than those that are more than 100% funded — in short,
they are not subject @nybenefitsrestrictions

The Plaintiffs, however, doot allege that thelyave experienced army these sorts of
freezes or reductios in their benefits. Insteathey allege that they have been injured by the
increasedisk of default that arose when the Plan’s liabilities exceeded its assatesulof the
significantlosses caused by the DefendaiRISA violations. Thefunding ratio and threshold
that the statute uses to determine wheblemefits restrictionare to be imposednan
underfundediefined benefit plar the 80% AFTARigure —aretherefore somewhat beside the
point. What iscertainlyrelevant, howeveis an entirely separate regime embedded in the
statute ERISA’'s minimumfunding standards. Under these pension funding provisiotis,
respect to angefined benefiplan “in whichthe value of plan assets” is less thdne present
value of all benefits accrued or earned under the plan as of the beginning of fhERESA
obligates the employer to maktee “minimum required contributions” necessary to amortize that
shortfall overthe ensuingeven years29 U.S.C. 88 1082-83.

Notably, in its standing analysis, thiarley court specificallytook into accountthe

actuarial value ofhe [plan’s assets [in relation to] its actuarial liabilitiesid considerethe
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plan’s status with respect to the minimum fundieguirements then in effe?t284 F.3d at 908.
At leastby these relevamheasurs, then, thélaintiffs have adequately alleged that the Plan
lacked a surplus large enoughabsorlihe losses assue.

Accordingly, the Plaintiffs have satisfied their burden of alleging thatllgg suffered
a personalnjury in fact, and their alternative argumerthat they have suffered an injury in fact
by virtue of the Defendants’ violation of their “personal statutory right to Hesiepension

assets managed prudently, loyally, and in a diversified marmez&dnot be addressed.

2. Causation.

As to the second element of constitutional standing, the Plaintiffs bear the burden of
showing that the injury in fact that they have identifigtie increase in thesk that their
benefits will not be paid in full owing to the losses suffered by an underfunded Bl&aidy
traceable to the challenged action of the [Defendants]jan, 504 U.S. at 560 (quotation and
punctuation omitted)The aim at this step of the standinguiry is to ensure that the defendant
is “responsible for” the harm for which the plaintiff seeks reAeifzona Christian School
Tuition Organization v. Winr,31 S.Ct. 1436, 1447 (2011), and that the injury isthetresult
of the independent action of some third party not before the caufan, 504 U.S. at 560-61
(quotation and punctuation omittedSee also Miller v. Redwood Toxicology Laboratory,, Inc.

688 F.3d 928, 935 (8th Cir. 2012).

6 TheRetirement Protection Act of 1994 (“RPA 94tandards in effect at the tirtarley
was decidedrequire[d] plan sponsors to make contributions when a plan’s ‘funded current
liability percentagefwas] less than 90%.Zoesch 413 F.3d at 869. The Pension Bation Act
of 2006repealedhat regimeand replaced it with minimum fundimgquirementshat are now
as discussed above, tied to the benchmark of 100% fun8egRuhL. 109-280, 120 Stat. 780,
§ 101.
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On this elementhe Defendantagain focus othe Plan’'s AFTARemphasizing that it
did not drop below 100% until January 1, 2011. According to the Defendants, the more than two
yearsthat elapsed between the large losse008allegedy attributable to their ERISA
violations and tht date effectively negate aplausibleinference that th@lan’s underfunding
was caused by the Defendants’ misconduct.

This argument, however, is foreclosed by the discussion above. The AFTAP is not the
sole relevant measure of a plan’s funding staAsnoted, the Plaintiffs assert in the CAC that
the Defedants’fiduciary breachesaused the Plan to suffer a $1.1 billion loss in 2008. § 167.
As a result of that loss, “the funding status of the Plan fell sharply, from bgmgczntly
overfunded in 2007” to being “underfunded by $248 million . . . as of January 1, 2009.” 1 169,
171. Furthermore, the Plaintiffs acknowledge in the CAC that, with the reathy tgrowing
financial and economic turmoil and the sharp increase in volatility and risk in thegqui
market” in 2008, the Plan likely woulthvesustained significant losses even ifassets had
been properly managed. { 1@8everthelessthe Plaintiffscontend, “the Plan would have
avoided at least $748 million of the [$1.1 billion in] losses the Plan suffered in 2008” if the
Defendantdiad properly diversified the Plan’s assets in the manner of other pension plans during
the same time periodd. In other words, had the Plan not sustained that $748 million loss in
2008, the Plan’s surplus could hamtirelyabsorbed thanevitable$352 million loss.

These allegations that the Defendants’ misconduct causieel Plan to lose $748 million
in 2008 and that that loss caused the Plan to go from being overfunded in 2007 to being
underfunded by January 1, 2008@renot contradicted by the evidence or arguments the

Defendants have offered. The Plaintiffs htwesadequately alleged that threrease in thesk
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of default brought about by the losses incurred by an underfundedPlangasured by a

relevant valuabn method, was caused by the Defendants’ ERISA violations.

3. Redressability.

As the third and final element of constitutional standing, the Plaintiffs bear tterbof
showing that their injurgan “likely” be redressed by a favorable judicial decisiBraden 588
F.3d at 591.

In the CAC’s Prayer for Relief, the Plaintiffs requesstoration to the Plan ttielosses
caused by the Defendants’ fiduciary breachiesgyorgement of any profits made by the
Defendants through the use of the Plassetsthe creation of a constructive trust for the benefit
of the Plarand participantghe removal of th@lan fiduciariesandinjunctions preventing the
Plan’s newfiduciaries from investing itassets solely in equities and requiring them to prudently
diversify the investment@mong asset classe€AC § 10.

The Defendants argue that the injunctidescribed in the CAC are unavailable because,
by the Plaintiffs’ owrtelling, the 100% KuitiesStrategy has not been in place since the end of
2010,well beforethesuit was filed E.g, CAC Y 145 (“Not until 2011 . . . did the Plan
meaningfully begin to diversify into asset classes other than equities.”

Whatever the mrits of that argument, the otlerms ofrelief thePlaintiffs seek— in
particular, theestoration to the Plan of the assets that were allegedlgd@stesult of the
Defendants’ misconduct — woutdmedythe underfunding thas at the root of theimjury.

The Plaintiffs have thus made a sufficient showing on all three elements ofutarst!

standing.
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. Claims.
With the Plaintiffs standing confirmed, the Court may maeethe remaindeof the
Defendants’ motiontargetingthe claims asserteabainst thenn the CAC. For the sake of
analysis, thearties’arguments will be considered they pertain tthe 100% HjuitiesStrategy,

the Affiliated Funds, anche Securities Lending Program.

A. 100% Equities Strategy.

First, the Defendants argue dreir motions to dismiss that the claims asserted against
them relating to the 100% Equities Strategy are barred by ERISA’s statute aiidinsitand
even if not, they are adequatsl pled under the standards requiredHegleral Rule of Civil

Procedure 2(b)(6). The Court agrees.

1. Statuteof limitations.

The Defendants base their statute of limitations argument on the CAC alone. b&sabar
statute of limitations is an affirmative defense which the defendant must pleabaadip‘is
not ordinarily a ground for Rule 12(b)(6) dismissal unless the complaint itsahlisbes the
defense.”Joyce v. Armstrong Teasdale, LL&35 F.3d 364, 367 (8th Cir. 2011). And in this
posture “a court must accept the allegations contained in the complaint as true andimake al
reasonable inferences in favor of the nonmoving pamjattin v. lowa 752 F.3d 725, 727 (8th
Cir. 2014). Even reading tl2AC through that lens, however, it doesidgively reveal that the

100% Equities Strategy claims are tHperred.
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ERISA requires that alvil actionlike this one seeking redress for breaches of fiduciary
duty and prohibited transactions be brought within a defined time period. That se¢kien of
statutereads as follows

No action may be commenced under this subchapter with respect to a fiduciary's

breach of any responsibility, duty, or obligation under this part, or with respect t

a violation of this part, after the earlieref

(1) six yearsafter (A) the date of the last action which constituted a part of
the breach or violation, or (B) in the case of an omission the latest date

on which the fiduciary could have cured the breach or violation, or

(2) three years after the earliest date vanich the plaintiff had actual
knowledge of the breach or violation;

except that in the case of fraud or concealment, such action may be commenced
not later than six years after the date of discovery of such breach or wviolatio

29 U.S.C.A. § 1113.

The Defendants argue that ttlaimsthat theybreached their fiduciary dutiesd
engaged in prohibited transactiangelation to thel00% EjuitiesStrategyare timebarred
under 29 U.S.C. § 1113(#). According to the Defendants, tGAC itself revealghat that
strategy was adopted before 2007, and as such, tlyeaixvindow measured from “the date of
the last action which constituted a part of the breach of violation” had closed befa@ttianas
filed in September of 2013.

In response, the Pldiffs do not disagree that § 1113(1)(A) is the applicable limitations
provision, nor do they contend that this is a “case of fraud or concealment.” Theyugo
however that theDefendantsposition depends upon an “unsupportedérencethat is not de
to them in this posturas there is “[no]thing in the Complaint stating that the 100% Equities

Strategy was formally established before 2007.”
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Thatis not the case The entire thrust of th@AC is that the 100% ¢litiesStrategy was
in placewell before 2007.Indeed the Plaintiffs fault the Defendants throughthe CAC for
failing to revise the “existing100% EjuitiesStrategy in response to worsening market
conditions in late 2007 and 200B.g., CAC 1 96 (alleging that “[tlhroughout the Class Period”
from September 2007 to December 2010, “and despite the severe increase in voldtgity
equities market and the significant increase in correlation among all stoaks the first half of
2008 . .., the [Defendants] failed to conduct an adequate independent review of the prudence
and diversification of thexisting100% Equities Strategy”).

Even more to the pointhe Plaintiffs allegen the CAC, in a straightforward and
unqualified mannethat, “[b]y 2004, effectively 100% of the Plan’ssgts were invested in
equities” CAC 191. The CACalsoquotesifrom U.S. Bancorp’s 2004 Annual Report, wherein
the company stated that, “[g]iven the pension plan’s investment horizon and the financia
viability of [U.S. Bancorp] to meet its funding objectives, the [Compensation] Ctheantias
determined that an asset allocation strategy investing in 100 percent etjuéregfied among
various equity categories and international equities is apptepri@AC 1103. In addition,Hle
Plaintiffs allege that the “higher rate of return” that came with the implementattbe Hd0%
equities strategy had allowed U.S. Bancorp to avoid ERISA’s minimum contribution
requirementss early a004. CAC { 109.

On this point, therthe CAC is susceptible tnly one reading: the 100%g#kities
Strategy wasdoptedho later tharR004,more than six years before tR&intiffs filed this
action. Neverthelessthe Plaintiffsattempt to save thestaims byoffering a “continuing
violation theory.” As the Plaintiffs see,ieven if the Defendants may have committed

themselves to the “practicef investingthe Plan’s asseslely in equity securitiesm 2004 that
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decisionresulted in “repeatepurchases agquity securitie$ some of which occurred during the
six yearammediatelypreceding the filing of this suitAccording to the Plaintiffgach one of
those purchases “constitutes a violation of ERISA’s requirements of diversifiead
prudence,” thus vitiating the Defendants’ § 11)@4) argument.

This, however, is unpersuasive, for several reasons. Perhaps most impatriamtot,
compatiblewith the case the Plaintiffsave pled Indeed the CAC affirmatively and repeatedly
alleges thathe 100% KuitiesStrategy-theoverall approachto investing the Plan’s assets, not
any particular purchase of equity securities whatwas imprudent, undiversified, and disloyal.
E.g, CAC 11 3 (alleging that “[tlhe 100% Equities Strategy was inappately risky,
imprudent, disloyal, and undivefigd”), 102 (alleging that “[the excessively risky 100%
Equities Strategy was not solely in the best interests of the participants”).

Consistent with thabcus,the CACrefers only to theum total dthe Plan’s
investments, while failing to identify even a single ohée allegedly improper equity
purchaseshat arenowthe cruxof the Plaintiffs’ continuing violation theorye.g, CAC { 143
(alleging that the Defendants were responsible for the Plan “engagimgiltiple transactions
between 2007 and 2011 involving the purchase, sale and exchange of hundreds of millions of
dollars in equity securities”). Eventlie CACdid includemore detailedillegationgegarding
the “repeated purchases of equity secutitidee Plaintiffs’theory would still suffer fronthe
analyticalproblem of howanyparticularone of those gwrchase could plausibly constitute an
ERISA violation in and of itself, such that the Defendants could be found to have committed a
series of statutory violatiorsgretching into the limitations period he Plaintiffs offer no
support for the supposition thaffiduciary violats the reaqiirements of diversificatigmprudence,

and loyaltysolelyby virtue of making or directing purchase oéquity securities without

27



includingother asset classesthe same transaction, yet that is pnemise othe Plaintiffs’
theory.

As the Plaintiffs point out, courts have found that a continuing violation theory may be
appropriatey appliedin an ERISA case “where separate violations of the same type, or
character, are repeated over time” and the claims are baSexpeated decisiemaking, of the
same character, by the fiduciarietNovella v. Westchester Coun661 F.3d 128, 146 (2nd Cir.
2011) (internal quotations omitted). Bhatdoes not holdruehere. TheCAC does not
challenge the Defendahtdecisioamaking with respect to the purchaseaa/ particulaequity
securities during the limitations peridout rathetakes issue witthe Defendants’ decision to
invest the Plan’s assets only in egst- in other words, to adopt the 100%uiies Strategy
SeePlaintiffs’ Memorandum in Opposition at 382, ECF No. 121 (“The Complaint alleges that
subjecting an entire retirement portfolio to the volatility and risk associatedhe stock market
is imprudent.”). By the Plaintiffs’ own allegationshat decision was made 2004, and the
claims arising from ifully accruedat that time

Thus,whenthe Plaintiffs filed suit in 2013, the six years that 29 U.S.C. 8§ 11(¥3(1)
providedthem to challenge the Defendarnt§0% EjuitiesStrategyhad longsinceexpired
Therefore, he claimghatthe Defendants violated ERISA various ways by “maintaininghe

100% Ejuities Srategyduring the proposed class permcuntimely and must be dismissed.

2. Adequacy of pleading.
To the extent the Plaintiffs attempt to sidestep this conclusion by alldginthe
Defendantwiolated ERISAeither by “readopting” the 100% Equities Strategy during the

proposed class period or failing to alter itin response to deteriorating market conditions in
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late 2007 and 200& is alsounavailing. To be suresignificant changes imarketconditions
cantriggeranobligationfor fiduciariesto investigate whetheglteling an investment strategy
previously decided upon would in the bestiiasts of the planCf. Tibble v. Edisorntern., 729
F.3d 1110, 1120 (9th Cir. 2013krt. granted in part83 U.S.L.W. 3183 (U.S. Oct. 2, 2014)
(No. 13-550).

But even sojt is elemental thaERISArequireshe Defendants tbaveactedprudently
and loyallyin investing the Plan’s asset®t tohave predictednd avoi@dthe consequences of
the financiakrisis Thefacts pled in the CA@ndoubtedly showhat the Defendants failed
accomplishthe latter buttheyare insufficiento create a plausible claim with respect to the
former.

To survive the Defendants’ motion to dismiss under Rule 12(b)(6), the CAC “must
containsufficient factual matter, accepted as truéstate a claim to relief that is plausible on its
face!” Ashcroftv. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. Twomb]y650
U.S. 544, 570 (2007))This “facial plausibility” standardequires the aintiff to “plead] factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged . . Threadbare recitals of the elements of a cause of action, supported by
mere conclusory statements, do not suffidel.”

Fundamentally, the Courttask is to determine whether the CA@ntains “welipleaded
factual allegations” that would “plausibly give rise to an entitlement to refigiey are proven
to be true, or whether the facts that have been pled are “merdistent with” the Defendants’
liability, such that the CAC “stops short of the line between possibility andiplbty of

entitlement to relief.”ld. at 678-79.
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It is the latter.With the 100% Equities Strategy set in 200w Plaintiffsasserthat the
Defendants violateBRISA in various ways by failing teeallocate the Plan’s investment
portfolio among different asset classes in time to avoid approximately $750 roillibelosses
that the Plan sufferashen the market crashed in 2008. Ammmination of the CAC reveals that
the only facts the Plaintiffs offer to support that conclusianthatvolatility and correlation
increasedn the equities market in late 20@nd 2008.E.g, CAC { 164 (“In the face of the
significant increase in correlation among stocks in the domestic and interhatjartees
market, the fiduciaries of the Plan should have moved a significant portion of the Péatss as
into cash, treasury bills and/or bonds in order to meet their obligations under ERISA . . .

This is insufficient. tthe Plaintiffs’ owncharacterizationthe information owolatility
and correlatioravailable to the Defendands the timandicated only “weakness amucreasing
risk in the equities markét. CAC T 163.While the Court is not aware of any Eighth Circuit
decision directlyon point, the Second Circuit has heldeviewing similar allegationthat, by
themselvesthese kind ofwarning signs” or “suggestidgs] of added risk” in holding particular
type of investment “do na@ive rise toa reasonable inference that theseestments were
imprudent to maintain and therefore should have been sold Pen&ion Ben. Guar. Corp. ex
rel. St. Vincent Catholic Medical Centers Retirement Plan v. Morgan Stiaviestment
Managenent Inc, 712 F.3d 705, 722 (2nd Cir. 2013).

But this is all thePlaintiffs have offered.If the 100% Equities Strategy was by its very
nature undiversified andisloyal soas to violate ERISA, it was fully so when it was adopted in
2004; butf theviolations were not inherent in the strategy, the Plaintiffs have failed to
adequately allegeow or why it became imprudent after September of 2@®Avith the

complaint that the Second Circuit found inadequaie GAChere“offers no insight into how
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risky those unspecified [equity] iestmentdbecame relative to their pri¢after September of
2007], nor does it allege any facts suggesting that a prudent investor at thetilddave
viewed this unspecified risk as high enough to render the investments imprudent.”

Thus, even ifthie clains grounded in the assertitimat the Defendanthould have
“reevaluated’the 100% KuitiesStrategy and “reallocated” the Plan’s assets among different
asset classexter September of 2007 @vade the sweepf ERISA’s statute of limitationghey

arefar too conclusory to survive the Defendants’ motion to disfoisfailure to state a claim

B. Affiliated Funds.

Second, the Defendants arguretheir motions to dismiss that the claims relating to the
investment of the Plan’s assetdHAF’s mutual funds the Affiliated Funds—fail because they
are alsdarred by ERISA’s statute of limitatioasndinadequately plednder Rule 12(b)(6) As

to these claimghe Court diagrees.

1. Statuteof limitations.

Regarding the timeliness of the Affiliated Funds claithe Defendants offer essentially
thesame argument that they presgh respect to the 100% Equities Strategy claitinat the
CAC itself establishes that the actidhe Plaintifs are challengingccurred before September
30, 2007 and are therefore time-barrétere,however, the argument is unpersuasive.

As the Defendantpoint out,the CACand the materials embraced by itstmw that the
Plan’s investment in FAF’'s mutualndsbegan more than six years before this case was filed.
SeeCAC 1 77 (alleging that U.S. Bancorp’s Compensation Committee, as fiduciaries of t

Plan, “appointedFAF to be the Plan’s investment manager via an Investment Management
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Agreement that wa%xecuted in 2007”), 132 (alleging that, “[b]y 2007, FAF Advisors invested
over 40% of the Plan’s assets in its own mutual fundsTheCAC also alleges that the Plan’s
assets were used to purchase Affiliated Funds during the limitations p€Adgc 1 134
(alleging that, “[d]uring 2008, FAF Advisors purchased approximately 630,000 shareswhi
FAF Mutual Funds, worth approximately $8.5 million”), 143 (alleging that the Plagaged in
multiple transactions between 2007 and 2011 involving thehpse, sale and exchange of
hundreds of millions of dollars in equity securities and/or FAF Mutual Funds backed by
equities”).

Unlike with the claims arising from the 100% Equities Strateggetiedividual
purchases are the sin qua nohéhe Defendats’ liability with respect to the Affiliated Funds.
The Plaintiffs’ central assertian this portion of the CAGs that he Defendants engaged FAF as
the Plan’s investment manageat “solely in the interest of the Plan dfad the exclusive
purpose of providing benefits to the Plan and its participants and defraying readeiaabl
expenses,” but in order to “prop[] up the business” of FAF, which was then a subsidiary of U.S.
Bank, N.A. CAC { 131. Thidisloyal goaWwaspursued by causing or allowing FAF to invest
the Plan’s assets in FAF's own mutual fufigsmultiple transaction®etween 2007 and 2011.”
CAC 1 143. heCAC adequately allegeghateach ofthose mutual fund purchases individually
“redounded to the benefit” of FAsofar agheyincrementally‘increasefl] the assets under
the management §FAF’s] own mutual funds, thus making them moreaatiive to other

investors,’and generated management feed=AF. CAC ] 140-41.

! While the Plaintiffs danot specify exactly when in 2007 the Defendants engaged FAF as

the Plan’s investment manager, the Defendants have submitted a copy of the imvestme
Management Agreemehetween the Plan and FARat is incorporated by reference into the

CAC. SeeCAC 1 77, 136-39. That contract is undated, but an amendment to it was executed
on March 26, 2007.
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As the individual mutual fungurchases that occurredring the limitations period thus
animate the claims relating tioe use of the Affiliated Funds, 29 U.S.C. § 1(I1)@\) poses no

barhere.

2. Adequacy of pleading.

Thestatute of limitations aside, tizefendantalsochallengehe adequacy of the
Plaintiffs’ pleading of the Affiliated Funds claims under Rule 12(b)(6).

Principally, the Defendantgttackthe Plaintiffs’ allegation thaAF’s investment of Plan
assets in its own mutual funds violated a prohibition on the use of Affiliated Funds contained in
the Plan documentsSeeCAC 1 13639. The Defendants’ positiontkatthe Investment
Management Agreemef(itereinafter, “IMA”) between FAF and the Plan actually authorized
FAF to invest Plan assets in Affiliated Fumdgwithstanding the Plan documents —
convincing.

The IMA and other Plan documents are embraced by the pleasi@sgsypra. 7, and
are before the Court. “Where, as here, the claims relate to a written contract énabighe
record in the casaye consider the language of the contract when reviewing the sufficiency of
the complaint.” Gorog v. Best Buy Co., In¢Zz60 F.3d 787, 792 (8th Cir. 2014) (internal
guotation omitted).

ThelMA required FAF “to supervise and direct the investment and reinvestment of
[Plan] assets in accordance with the investment objectives, policies, directionstantiaes
set forth in the Plan and U.S. Bank Pension Plan Investment Policy Statementr{ientes
Policy) ....” IMA 8§ 1(a). The Investment Poliay, turn, deemed “certain securities, strategies

and investments [to be] ineligible for inclusion within this Planinless they were “specifically
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approved by the [Compensation] Committee.” Investment Poligy ncluded in this lisbf
prohibited inestmentsvere“[s]ecurities of the investment manager, their parent or subsidiary
companiegexcluding money market funds) or any other security that would be considered a
self-dealing transaction.’ld.

But even if FAF’'s mutual funds doonstitutesuch“[s]ecurities of the investment
manager,” they weresahe Defendants point out, “specifically approved”: at 8 1(d) ofiife,
“[tihe Compensation Committee authorize[d FAtB]invest[Plan] assets in investment
companies for whicfFAF] acts as investnm¢ adviser (‘Affiliated Funds’) to the extent such
investment is consistent with the Investment Policy.”

The Plaintiffsargue— circularly— that the use of Affiliated Funds was not “consistent
with the Investment Policy” by virtue of the exclusionarg\psion quoted above. But the
meaning of the contract between the Plan and iSAfear: the Compensation Committee
authorized FAF to invest the Plan’s assets in its own mutual forttle extent thaloing so was
in line with the 100% Equities Strategy ahe other guidelinesnd objectives set forth in the
Investment Policy. The Plaintiffs do not allege that FAF's use of AffiliatedtiEwas contrary
to any of those provisions; their contention thhatas inconsistent with the Plan documensts
therefore baseless.

Neverthelesghis conclusions not fatal to thentirety of thePlaintiffs’ Affiliated Fund
claims. The Plaintiffs do not allege tH&AF's investmenbf Plan assets its ownmutualfunds
violated ERISA onlybecausét was inconsistent with thelan documents. As noted aboves t
Plaintiffs allege that thé).S. BankDefendants engagéeAF as the Plan’s investment manager
in order to benefit a subsidiary of U.S. Bdnkchanneling aignificant amount of business to it,

CAC 1 131, and they also allege that the use of Affiliated Fuagplagued by théinherent
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conflicts” in FAF acting as “both a fiduciary of the Plan in its capacity as Investmerdddan
and the investment advisor of the underlying FAF Mutual Funds in which it invested the Plan’
assets ....” CAC 11 135-36.

On these points, the Defendants counter that 29 U.S.C. 8§ 1108(b)(8) and the Department
of Labor’s Prohibited Transaction Class Exemption 77-3, 42 Fed. Reg. 18734 (April 8, 1977)
(“PTE 77-3") “expressly authorize[] ERISA plans to invest in investment productsaéétiwith
the sponsor, and there is no allegation that the Plan has violated these provisions.” However, the
CAC need not contain sueliegationdo be adequately pleds the Eighth Circuit has
explained, “the statutory exemptions established by § 1108 are defenses whible prosen
by the defendant.’Braden 588 F.3d at 601. hie Defendantsbareassertions that the Plaintiffs
have failed to plead facts demonstrate that these of the Affiliated Funds was inconsistent
with § 1108(b)(8) and PTE 77-3 are thus unavailing.

Therefore, except insofar as the Affiliated Funds claims depend upon theiatig¢gat
FAF’s investment of the Plan’s assets in its own mutual funds was inconsidtetie®lan

documentsthose claimsurvive®

8 In light of the dismissal of thelaims relating to the 100% Equities Stratetipe Court
briefly revisits the issue of the Plaintiffstanding to pursue the Affiliated Funds clainsee
Daimler Chrysler Corp. v. Cun®47 U.S. 332, 352-53 (2006) (noting that standing is not
“‘commutative” and “confirm[ing] that a plaintiff must demonstrate standangéch claim he
seeks to press”).

It is the Plaintiffs’ contention in this case that the Defendants’ 100% Equitets@tr
both violated ERISA and caused the Plan to lose its surplus and become underfunded in 2008.
But Harley and its progeny do not reigeithe Defendants’ ERISA violatiorie cause the Plan’s
underfunding; the alleged violations need only cause losses that thef®tamy reasor has
no surplus to absorb. Thus, eveit iere thathe Defendants’ alleged misconduct regarding the
Affiliated Funds did not by itself cause the Plan to become underfunded, any losseséano the PI
caused by those violations after the Plan lost its surplus is an injury in fact faititéf®.

The Court recognizes, as has the Eighth Circuit, thatimpliation ofthe standing
analysis outlined itarleyis that a private cause of action to remedy a fiduciary breach will be
available to a participant when a plan is underfunded, but the same participant wilbhave
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3. Nuveen.

However, they do not survive against Defendant Nuveen. In the GA®@]aintiffs
nameNuveen as a defendamtly as “successor in interest to FAICAC § 30—while
simultaneously naming U.S. Bams a defendardoth “individually and as successor in interest
to FAF,” CAC 1 28 -and then proceed to plead their ERISA claims against FAF

According to the CAC, “Nuveen . . . acquired certain asset$iamlities of FAF . . .
from U.S. Bancorp in or around December 201hile “as pat of the sale, U.S. Bank . . .
retained certainssets and liabilities of FAF.” CAC B, 30. Nuveen has submitted the Asset
Purchase Agreementemorializing the saleThis contracts repeatedly referenced in and
necessarily embraced by the CA8eCAC 1128, 30, 145, 146, 196 — indeed, without it,
Nuveen would have no connection whatsoever to this caseitianderefore properly
considerd hereon Nuveen’s motion to dismisddiller v. Redwood Toxicology Laboratory, Inc.
688 F.3d 928, 931 (8th Cir. 2012).

The parties dispute whether, by thisset Purchase Agreement (hereinafter, “APA”),
Nuveen assumed FAF’s liabilities with respect to the investment manageméeceseAr
providedto the Plan. The APA specifies that it is to be “governed by and interpreted and
construed in accordance with the substantive laws of the State of DelawadreAPA § 11.10.

Under Delaware law, the netruction and interpretatiayf an unambiguous contract is a matter

recoursdor the very same misconduct whttre plan is overfundedSee Harley284 F.3d at 908
n.5 (noting that the decision does not insulate a breaching fiduciarstiotmy ‘the Secretary
of Labor and any party with a reversionary interest in the plan’s suyplliki's approach has
been cticized for“tying a planparticipants standing under 8§ 1132(a) to the stock market’'s
performance” and conditioning “[a] defined plan’s ability to recover losaased by a
fiduciary’s breach [on] the vagaries of the stock mark&besch413 F.3d at 872 (Bye, J.,
concurring).

Neverthelesspursuant to the understanding of Eighth Cirpuécedentliscussed in
detail above, the Court concludes that the Plaintiffs haage an adequate showing of their
standing to pursue the surviviAdfiliated Funds claims.
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of law, as is the threshold determination of whether the contract is ambiguous ®anderbilt
Income and Growth Associates, L.L.C. v. Arvida/JMB Managers,aat A.2d 609, 613 (Del.
1996) (quotation omitted). “Ambiguity exists when the provisions in controversy are regsona
or fairly susceptible of different interpretationdd. (quotation omitted). Buf{c]ourts will not
torture contractual terms to impart ambiguity whedir@ary meaning leaves no room for
uncertainty,” and[a] contract is not rendered ambiguous simply because the parties do not agree
upon its proper constructionRhone-Poulenc Basic Chemicals Co. v. American Motorists Ins.
Co, 616 A.2d 1192, 1196 (Del. 1992%ee alsdsMG Capital Investments, LLC v. Athenian
Venture Partners |, L.P36 A.3d 776, 780 (Del. 2012Clear contract terms are to be given
their plain and ordinary meanindT&T Corp. v. Faraday Capital Ltd918 A.2d 1104, 1108
(Del. 2007).

Applying those principles to th&®PA, it is evident thathe contractunambiguouy
indicates thaNuveen did noassume any liabilitthat FAF may have hadlith respect tahe
Plan.

Under § 2.4(b) of th&PA, Nuveen assumed “all liabilities, obditjons and
commitments of [FAF] under the Assumed Contracts and the Shared Contracts wingtiger a
prior to or after the Closing . . ..” At Annex D to thBA, FAF's 2007 Investment
Management Agreement with the Plan is included as an “Assumed Cdntract

However, § 2.5(b) of thAPA overrides § 2.4 and excludes from Nuveen’s assumption of
liabilities “any liability, obligation or commitment under or with respect to any Seller Plans
" The contract defines “Seller Plans” to mean “all employeefliene. pension, . ..
retirement . . . or similar plans, programs, policies, practices, arrangeon&greements . . .

that are sponsored or maintained by Seller or its ERISA Affiliates’ The “Seller” is FAF,
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and theAPA defines its “ERISA Affiliates” to include “a member of any ‘controlled grou

(within the meaning of Section 414 of the [Internal Revenue] Code) of which [FAFpia als
member” and & trade or business, whether or not incorporated, under common control (within
the meaning oSection 414(c) of the Code) with [FAF] .. .."

With respect to a “controlled group,” Internal Revenue Code §3tdossreferences 26
U.S.C. § 1563(a), which definése termto includea “parentsubsidiary controlled group,”
meaning‘any group of . . . [o]ne or more chains of corporations connected through stock
ownership with a common parent corporation . . ..” 26 U.S.C. § 41W(lth respect to
“‘common control,” Congress &tternal Revenue Cod®414(c) referredhe definition to the
Secretary of the Treasury. 26 U.S.C. § 414(c). Treasury Department regulations, offear
the following illustration ofa “parentsubsidiary group of trades or businesses under common
control”: “The ABC partnership owns stock possessing 80 percent of the total combimgd voti
power of all classes of stock entitled to voting of S corporation [and] S owns 80 perttent of
profits interest in the DEF partnership.” 26 C.F.R. § 1-413(e)-(example 1(b)).

Here, the Plaintiffs have alleged that U.S. Bancorp is “a diversified finaeciatass
company organized under the laws of the Sta@eddware,” that U.S. Banik “a wholly owned
subsidiary of U.S. Bancorp,” and that during the proposed class period, U.S. Bank “was the
parent of FAF.” CACTY 2829. TheAPA itself states tht FAF and U.S. Banéare each “a
corporation duly organized, validly existing and in good standing under the laws of thefStat
Delaware,” and that U.S. Barikwns beneficially and of record all of the issued and outstanding
capital stock of [FAF].” APA 8§ 3.1-3.2.

It is thus beyond doubt that U.S. Bancorp and U.S. Bank are “ERISA Affiliates” 6f FA

within the meaning of thAPA. The U.S. Bancorp Pension Plan is therefore a “Seller Plan.” As
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Nuveen did not assumeyaaf FAF's liabilities “under or with respect to any Seller Plans,”
Nuveen is not a proper defendant for any ofdlaegmsthat the Plaintiffs asselnere Nuveeris

requesto be dismissed from this action is therefore granted.

C. SecuritiesLending Program.

Third, the Defendants argue that the claims the Plaintiffs bring on behalf of the Plan
arising out otthe Plan’garticipation in the Securities Lending Program must be dismissed
because they were released byRban in September of 2013 he Court agrees.

As an initial matter, it bears noting that the Plaintiffs have pled their claims arising from
the Securities Lending Program against FAF, which is not a party to thislBaspite this
vaguenesst is evident that the Plaintifismayhave intended to lodge these claims against
Defendant U.S. Bank asdlsuccessor in interest to FAF or against Defendant Nuveen as the
successor in interegt FAF. SeeCAC { 28 30. But, as discussed above, Nuveen did not
assumeany of FAF’s liabilitieswith respect to the Plan. Therefore, these claims could only be
asserted against U.S. Bank.

Relevant, then, is the Settlement and Release Agreemermdretiae Plan and U.S. Bank
that the Defendants have submittédke the application of thetatute of limitations,alease is
an affirmative defensen which the Defendants bear the burden of proof. Fed. R. Civ. P.
8(c)(1). Unlike the Defendants’ statute of limitations argument discussed above, however, thei
release argument is not based solely erallegations in the CAC, but rather depends upon the
contents of this contract, which is meferenced in the Plaintiffs’ pleadingf. Moses.com Sec.,
Inc. v. Comprehensive Software Sys., 406 F.3d 1052, 1063 n.3 (8th Cir. 2005) (documents

“incorporated into the pleadings by reference,” even if “not expressly pae pféhdings,” may
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be considered on motion to dismiss under Rule 12(bX6pordingly, the Defendants have
framed theimotionwith respect to theelease of th&ecurities Lendin@rogramclaims as one
for summary judgment under Rule 56, and the Plaintiffs have responded to it as such.

It is appropriate to consider the effect of Bettlement and Release Agreemamthe
Plaintiffs’ Securities Lending Prograataimshereunder Rule 56, even at this early stage of the
litigation. E.g.,U.S. v. Light 766 F.2d 394, 397 (8th Cir. 1985) (per curiam) (“Rule 56 . . . does
not require trial courts to allow parties to conduct discovery before enteringaym

judgment.”).

1. Release.
The Settlement and Release Agreement was entered into on September 3Gh2013 —
same day the Plaintiffs filed this swiby Defendant).S. Bank and the Plan. Section 4 of the
Agreement, entitled “Release,” reads as follows:

[The Plan], for itself and its predecessors, successors, assigns, andaadb @erd
entities who could claim through or under it, waives and hereby voluntarily
releases, and forever dischargés,S. Bank] and any and all of its past, present,
and future parent corporations, and/amd all of its affiliates and subsidiaries
(including, without limitation, [U.S. Bancorp Asset Management], the Mount
Vernon Securities Lending Trust, the four Liquidating Trusts, etc.), anteatl t
respective past, present and future employees, fficgirectors, advisors,
attorneys, agents, trustees, representatives and successors and assiges, whe
acting in their individual capacities or on behalf of [U.S. Bank] or its affiliates
from any and all claims, causes of action, suits, obligations, liabilities, demands,
losses, costs and expenses of any kind, character or nature, whatsoever, known or
unknown, fixed or contingent, that it may have, or claim to have as of the date of
this Agreement, arising out of or otherwise relating to [the Plan’s] participiation
[U.S. Bank’s] securities lending program prior to the date of this Agreement,
including, without limitation, the investment of [the Plan’s] cash collateral in the
[Mount Vernon Securities Lending TrusShortTerm Bond Portfolio, or
MVSTBP], the liquidation of the MVSTBP] and the subsequent investment in
the liquidating trusts created in connection with such liquidation.
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The Defendants contend that, with this language, the Plan executed a valel ttedéas
encompasses the claims relatinghte Securities Lending Program that the Plaintiffs assert here
and that it is binding on thHelaintiffs as “persons . . . who could claim through or under [the
Plan].” The Plaintiffs disagree. To them, whether Section 4 covers the ¢l@massert
relating to the Securities Lending Progrémt was administered by FA& “at best ambiguous”
because the Agreement “neither mentions FAF nor any fiduciary breach cfgarsi@pants
that arise out of the SLP” and, “on its face, [section 4] only releases U.S. Bank fydurther
liability for the Plan’s investment in [the Mount Vernon Securities Lendmug{]— not for
FAF’s fiduciary liability for the Plan’s investment in [that Trust].”

The Settlement and Release Agreement specifies that it isS'governed by, and
construed in accordance with, the laws of the State of Minnesota . . . .” 8 8.3. Under Minnesota
law, as in Delaware, the construction and interpretation of an unambiguous contraettsra
of law:

A settlement agreement is a contrac . and [the court] review([s] the language of

the contract to determine the intent of the parties When the language is clear

and unambiguous, we enforce the agreement of the parties as expressed in the

language of the contract. . But if the language is ambiguous, parol evidence

may be considered to determine intent. Whether a contract is ambiguous is a

guestion of law . . .The language of a contract is ambiguous if it is susceptible to

two or nore reasonable interpretatm
Dykes v. Sukup Mfg. Ca’81 N.W.2d 578, 582 (Minn. 201@itations omitted).

To constitute a valid release, the Settlement and Release Agreement need onlyt‘manifes
an intent to release, discharge, or relinquish a right, claim, or privileg@drgan in whom it
exists to a person against whom it might have been enforced ld.. It does. With Section 4

the Plan specificallgndclearlydischargd U.S. Bankand its“past, present, and future parent

corporation$ —i.e., U.S. Bancorp from liability connected to the lossése Plan suffered “due
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to a decline in value of MVSTBP shares” in March of 2008isTs precisely the subject matter

of the claims the Plaintiffs have asserted relating to the Securities Lendigigufr Seg e.g.,

CAC 1 189 (“Despite Mr. Busse’s fraudulent efforts to prop up the NAV of the Mount Vernon
Bond Portfolio, the value of the portfolioand therefore the value of the Plan’s asseatsopped
significantly on March 5, 2008. The Plan, which was also invested in the Mount Vernon Bond
Portfolio, suffered losses as a result of the defaulted [structured investeheies]”).

Accordingly, Section 4 unmistakablynanifest[s] an intent to release, discharge, or
relinquish,”id., “any andall claims' that the Plar- as well as‘all persons . . . who could claim
through or under it” — may have against U.S. Bank and U.S. Bancorp related to the Plan’s
participation in théSecurities Lending Prograthin the face othis broad and straightforward
language, e Plaintiffs offer no plausible explanation of hdhis release ofany and all claims .

.. of any kind, character, or nature, whatsoever . . . arising out of or otherwisegrddthe
Plan’s] participation in [U.S. Bank’s] securities lending program” could re&$pba construed
to exclude thdiduciary breach and prohibited transaction claimdragisut of or otherwise
relatingto the Plan’s participation in thee€urities Lending Prograthat they assetereon the
Plan’s behalf

The Minnesota Supreme Cotds ‘tonsistently stated that when a contractual provision
is clear and unambiguous, courts should not rewrite, modify, or limitf@stdfy a strained

construction.” Savela v. City of Dulutt806 N.W.2d 793, 797 (Minn. 2011) (quotixglspar

9 Section 4 also releases all such claims agaaikfthe] past, present and future

employees, officers, directors, advisors, attorneys, agents, trusteesmtgiress and
successors and assigns” of U.S. Bank, its parent U.S. Bancorp, and its afiidteubsidiaries,
“whether [they were] acting in their individual capiss or on behalf of [U.S. Bahbkr its
affiliates . . . .”

This language unambiguouddyingsthe Board and€Committee Defendantsithin the
scope of tk release SeeCAC {{ 4252 (describing the Committee Defendants as “directors” of
U.S. Bancorp).
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Refinish,Inc. v. Gaylord's, Inc.764 N.W.2d 359, 364—65 (Minn.2009)The Court will not do
so here; the releaslee Plan grantednambiguously encompasses Riaintiffs’ Securities

Lending Program claims.

2. Rule 56(d).

Against that conclusionihe Plaintiffsargue thasummary judgment fohe Defendants
on theseclaimsshould be denied or deferred under Rule 56{dhatprovision provideshat a
party @posing summary judgment may obtain a continuance or other approgligfté it can
show that the summary judgmenotion is premature by “filing an affidavit affirmatively
demonstrating . . . how postponement of a ruling . . . will enable him, by discovery or other
means, to rebut the movant’s showing of the absence of a genuine issue of daet.
Bridgestone Retail Operations, LLZ51 F.3d 888, 894 (8th Cir. 2014jutation omitted).

In support of their request under Rule 56(d§ Plaintiffs faulthe Defendants for

not provid[ing] any evidence in their motion concerning the facts and

circumstances surrounding the settlement agreement on which they rely or the

scope of the agreement . . . . Plaintiffs have not had an opportunity to discover

facts that may shed light on whether the settlement agreement is anything other

than what it appeart® on its face: a whollunrelated release of disputes related

to a service contract between the Plan as a securities lending customer and the

Bank as securities lending agent.

As an initial matteranyextrinsicevidence that the Plaintiffs could hope to discover
relating to themeaning othe Settlement and Release Agreemantluding its “scope™
would have no bearing on the Defendants’ summary judgment motérnl e¥idences only

admissible to aid the factfinder in determining the partieshitit the contract immbiguous.

Dykes 781 N.W.2d at 582. The Settlement and Release Agreement is not ambiguous, and its
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meaning and scope have accordingly been determined as a matter of law by thedlain
ordinary meaning of its terms.

Nevertheless, what may still be releveagvidence that would undermine the validity of
the Settlement and Release Agreenaard, therefore, the release it contaihsthis respect, the
Plaintiffs have offered a declarationwhich they posithat dizoveryin two additionalareas
would allow them “to rebut the . . . Defendants’ assertion that the Settlemge@rent released
their claims.”

First, the Plaintiffgepresent that theyntend to seek discovery regarding the role of
Evercore Trust Compg,” the independent fiduciary that advised the Plan regarding the merits
of the Agreement?® Specifically, the Plaintiffsequest a continuance itovestigate whether
Evercore adequately considered FAF’s alleged fidudiabylity, “whether there was adequate
consideration for releasing all the claimarid whether thAgreementivas reached in
“compliance with the governing regulations, including PTE 2003-39.” Second, the Baintif
“intend to seek discovery as to the timing, nature, and circumstamcesrgling the Settlement

Agreement, including the negotiations leading up to it,” whereby they “expectdoemany

19 According to § 3.2.7 of the Agreement,

[a]s contemplated by Prohibited Transaction Exemption -3%Jthe Plan] has

duly appointed Evercore Trust Compao serve as the fiduciary to [the Plan] to
advise [it] regarding the merits of this Agreement, including whether thoss
contemplated by this Agreement are reasonable and in the best interest of [the
Plan] consistent with Section Il of Prohibited Transaction Exemption-3003
Evercore Trust Company has accepted the appointment as fiduciary for such
purposes; Evercore Trust Company has confirmed to [the Plan] that it has no
relationship to, or interest in, [U.S. Bgndk its affiliates that might adfct its best
judgment as a fiduciary; and [the Plan], in approving this Agreement, is acting
upon the advice of Evercore Trust Company which has approved the terms of this
Agreement . . ..
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evidence of inequitable conduct, fraud or misrepresentation, or economic coercion BaikS
in obtaining the release.”

What isconspicuously absefrom the Plaintiffs’submission, howeveis anyreason
whatsoeveto believethattheseareas of inquirynightyield evidenced urdermine the validity
of the Agreement. The Plaintiffs fail to identify any basis on which to everecu@at any
misconduct may have occurred in the negotiations, and they offer no explanation of how
Evercore’dulfillment of its role as an independent fiduciary for the Plan could possibly be found
to violate PTE 2003-39 or any other “governing regulatiohgainst thissilence, it is
particularlynotable thathe Plantself, on whose behalf the Plaintiffs have brought their claims,
expressly represented in the Agreement that it was fully coursetegroperly advised in the
negotiationsand that it etered into the Agreement “knowingly and voluntaalyd withoutany
coercion, undue influence, threat or intimidation of any kind whatsde@attlement and
ReleaséAgreement § 8.1.

Furthermorewith respect to the information available to the Plan at the time it granted
the release, the Plan specificallgknowledged in the Agreement that “facts different from or in
addition to those which they now know or believe to be true with respect to the claiasedele
hereby” may be discovered “hereafter,” aredit agreed that, “in any such event, this
Agreement shall be and remain effective in all respects, notwithstanding §eobndifacts or
additional facts, or discovery thereofSettlement and Releasgreement § 8.2.

Moreover, “[d]etermining whethesufficient consideration exists for an agreement is a
guestion of law,” and “Minnesota follows the losanding contract principle that a court will
not examine the adequacy of consideration as long as something of value h&b@assen the

parties.” Brooksbank v. Anderspb86 N.W.2d 789, 794 (Minn. Ct. App. 1998) (internal
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guotations and citations omitted). Thatlesarly the case her&eeSettlement and Release
Agreement 88 1-2 (reflecting that U.S. Bank, N.A. purchased the Plan’s intetiest‘illiquid
Securities Liquidating Trust” anadditionally paid the Plan approximately $1.4 million as
“partial reimbursement” for its “Collateral Investment Loss Amount”).

The Plaintiffs’ request under Rule 56(d) is, of course, in the service of keepiag aet
of claims that they bring hemn behalf of the Plan. Btite Plan itself has already been
compensated for releasitigpse claims The Plaintiffs thus paradmally seek to pursue claims
on behalf of the Plan by undermining the bargain and the representations the Plantimade
respect to those very claims in the Settlement and Release Agreement. Eveasd#ititat
paradox, the Plaintiffs’ request is founded entirely on speculafibe.klief the Plaintiffs
requesis not warranted in these circumstanceégy.,Duffy v. Wolle 123 F.3d 1026, 1041 (8th
Cir. 1997) (1]t is well settled thaRule 56([d]) does not condone a fishing expedition where a
plaintiff merely hopes to uncover some possible evidence of [misconduct].”) (quotatitbed)mi

As thePlaintiffs have failed to satistyeir burden under Rule 56(d), the Court’s ruling
onthe Defendants’ summary judgment motion with respect to the Securities gétrdigram
claimsshould not be delayed.ight, 766 F.2d at 398 (“Where a party fails to carry his burden
under Rule 56(][d]), postponement of a ruling on a motion for summary judgment is

unjustified.”). It is granted.
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Based on théles, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:

1. DefendantNuveen’s Motion to Dismiss the Consolidated Amended Complaint [ECF No.
96] isGRANTED IN PART AND DENIED IN PARTconsistent with the memorandum
above.

2. U.S. Bank Defendants’ Motion to Dismiss the Consolidated Amended Complaint or for
Partial Summary Judgment [ECF No. 102GRANTED IN PART AND DENIED IN
PART consistent with the memorandum above.

3. Plaintiffs’ Motion for Relief under Federal Rule of Civildgedure 56(d) [ECF No. 113]
is DENIED.

4. Plaintiffs’ Motion for Leave to File Reply in Support of Motion for Relief Unded FR.

Civ. P. 56(d) [ECF No. 127] §RANTED.

Dated:Novenber21, 2014 s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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