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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

UNITED STATESOF AMERICA ex rel.
ROBERT A. DICKEN

Plaintiff,
V. GaseNo. 13CV-2691(JNEKMM)
ORDER
NORTHWEST EYE CENTER, P.A,,
CHRISTOPHER J. BORGEN, ERIC M.
TJELLE, and SANFORD HEALTH
NETWORK, a South Dakota noprofit
corporation doing business in Minnespta

Defendants.

Plaintiff Dr. Robert A. Dicken, relator on behalf ttfe United Statesf Americg brought
claims against Defendants Northwest Eye Center, P.A., Dr. Christopher J. Bordér, Eric
M. Tjelle (collectively, the “Northwest Defendants”) for violations of the False Glaat
(“FCA") and tortious interferenc®ickenalso brought claims against Sanford Health Network
(“Sanford”) forretaliation andbreach of contract. Both the Northwest Defendants and Sanford
movefor dismissal For the following reasons, the Court grabefendantsmotions with
respect tahefederal claimsand declines to exercise supplemental jurisdiction over the
remainingstatelaw claims.

I. STANDARD OF REVIEW

Both the Northwest Defendants and Sanford move to dismiss under Fed. R. Civ. P.
12(b)(6). SeeDkt. Nos. 49, 60) The Northwest Defendants alswveto dismss the FCA
claims against themnder Fed. R. Civ. P. 9(b)SéeDkt. No. 60.) When ruling on motions under
either rule the Court accepts the alleged faadgrue, drawing all reasonable inferences in favor

of the non-moving partyseeDrobnak v. Andersen Cor®b61 F.3d 778, 781 (8th Cir. 2009).
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“This tenet does not apply, however, to legal conclusions or ‘formulaic recitation déthergs
of a cause of action’; such allegations may properly be set aBigalén v. Wal-Mart Stores,
Inc., 588 F.3d 585, 594 (8th Cir. 2008ke United States ex rel. Raynor v. Nat'| Rural Utils.
Coop. Fin., Corp.690 F.3d 951, 955-56 (8th Cir. 2012).

On Rule 12(b)(6) motions, the Court evaluates whether the alleged facts aterduffic
“state a claim to relief that is plausible on its fadsshcroft v. Igbal556 U.S. 662, 663 (2009)
(quoting Bell Atl. Corp. v. Twombl$s0 U.S. 544, 570 (2007)). The Court draws on “its
experience and common sense” to determitigeifactual statements nudge a claim “across the
line from conceivable to plausibldgbal, 556 U.S. at 679-70. When reviewing a complaint for
compliance wittRule 9(b), the Coudeterminesvhetherthe plaintiff “state[s] with particularity
the circumstances constituting fraud or mistaked. R. Civ. P. 9(b).

[I. BACKGROUND

The Amended Complaint alleges the followigcken is a resident of Minnesota and
has been a practicing boardtified ophthalmologist since 1987%¢eAmend. Compl. {1 14, 30,
Dkt. No. 37.) Borgen and Tjelle are optometrists and currently own and operate Noghitges
clinic location in Thief River Falls, MN(Seed. § 17.)

Dicken started practicing in Nortlest’s clinic in January 1988d( 1 29.) In 2001 and
2002, Borgen and Tjelle joined Northwest and took over the practice from a reptimmetrist.
(Id. 1111 29, 30.) Starting around that time, in July 2002, Dicken began practicing separately, but
continued seeing patients at Northwekisation (Seedl.  14.) InApril 2009, Dicken started
working for a multispecialty practice called MeritCaréd.(] 68.)When Sanford acquired
MeritCare on January 1, 201Dicken becama Sanford employeeld.) Dickencontinued to

practice at Northwest®cationuntil Sanfordrelocated himn August 2010.%ee id).



In July 2002, Dicken began to discover that Borgen and Tjelle, through Northwest, were
submitting false clans for reimbursement from Medicar8ee idf142, 79,84, 93.)Dicken
shared patientwith the Northwest Defendants ahdd access to shared patient medical files.
(See idf1 29, 37.After “treating patients, going over their medical files, operasungically on
patients, and working with [Borgen and Tjelle}’became clear to Dicken that the Northwest
Defendants were submittiriglse claims(Seed. 11 29, 38, 51.) In making this determination,
Dickenrelied on his extensive medical experience lamowledge of CPT and ICD-9 codes,
which are used for diagnosis apitling purposes(See idf 27, 41.)

Starting in 2008, Dicken began reporting the Northwest Defendants’ fraud to Sanford
leadershipand, eventually, the Governmereg idff 68, 72.) Sanford discharged Dicken on
April 30, 2011. Gee idf 68.)

[ll. DISCUSSION

A. Pleadng FCA Claims with Particularity

Dicken brought two claims against the Northwest Defendants for violation 6{0Ae
The first claim (Count 1) is for fraud and making false records and stateypumder 31 U.S.C. §
3729(a)(1)(A)B). (SeeAmend. Compl. 11 81-104.) The second claim (Count Il) is for
conspiracy to violate the FCA in the ways claimed in Count |, under § 3729(a)(Bée€). (
Amend. Compl. 11 105-29.) Both claims must be pled with particularity under Rulé&a{tad
States ex rel. Joshi v. St. Luke’s Hosp.,, 441 F.3d 552, 556 (8th Cir. 2006).

1. TheFCA Fraud Claim

In order to plead FCA fraud claims with particulasitglatorsmust pleadhe “time,

place,and content” of the fraud and “the details of the defendant’s fraudulent acts, including

when the acts occurred, who engaged in theghydrat was obtained as a resu@lson v.



Fairview Health Servs. of Minn831 F.3d 1063, 1070 (8th Cir. 2016) (qugtioshi 441 F.3d at
556).This heightened degree of detas intended to enable the defendant to respond
specifically and quicklyo thepotentially damaging allegatiofidJnited States evel. Costner v.
United States317 F.3d 883, 888 (8th Cir. 2003).

The Northwest Defendants argue that Dickaled to plead his FCA fraudaim with
particularity under Rule 9(b) because he did not allege specific d#tailsaudulent scheme
nor any specific examples false claimsubmitted in furtherance of tiseheme(The
Northwest Defendants’ Memorandum in Support of Their Motion to Dismiss (“Nw. D&j.Br
4, Dkt. No. 51.) Dicken responds that the Amended Complaint alleges enough detaihto put
Northwest Defendants arotice as tavhich of theirMedicare claims arraudulent, enabling an
adequate defensgeeDicken’s Memorandum in Opposition to the Northwest Defendants’
Motion to Dismiss (“Pl. Br.”) 2, 5, 22, Dkt. No. 56As such, Dickerargues that he does not
need to allege representative examplethe fraud. $eed. at 34, 8, 14-17.)

Although Rule 9(b) does not requireedatorto allege the details @veryfraudulent
claim, if the complaint alleges a systematic scherhiaud it must allegesomerepresentative
exampleshowing a continuous pattern of fra&e#e e.g, Joshj 441 F.3cat557-58. However, a
relatorneed not plead specific examples if the relatlmges both the particular details of the
schemeand indicia of reliabilitthatsupporta strong inference that claims were actually
submitted See United States exl. Thayer v. Planned Parenthood of the Heartlangb F.3d
914, 917-18 (8th Cir. 2014).

The Amended Complaint does not allege any specific examples and makes ordy gener

as®rtions. It fails to includéetails about anglaims actuallysubmitted to Medicaresxcept to



the extent that Dicken identifies which CPT and I@DBedes were abusédicken argues there
are several good reasons whyca@not pleadepresentative examplesggPl. Br. 2, 5-6, 21),
but courts havereviously rejected each of Dicken’s excuseg, Joshi441 F.3d at 560 (holding
that pleading standards are not relaxed when the fraudulent scheme is comptertieetsok
place over a long period of time, or information concerning the fraud is in the defendant’
control); see alsdJnited States v. Walgreen C846 F.3d 879, 882 (6th Cir. 201T@¢jecting a
patient privacy excuse amlding that relators can use “customer initials, dates, or other non-
identifying descriptions” when alleging representative examples)

DespiteDicken’s failureto pleadeven one representative exampie ,may still meet
Rule 9(b)'spleading standari he sufficiently alleged the details offaaudulentschemeand
indicia of reliabilitysupporting a strong inference that claims were actually submitted

a. Details of a Scheme to Defraud

Dicken argues hsufficiently pleddetails of the Northwest Defendants’ scheme
defraud Medicare SeePl. Br. 13-14, 19-20 He identified which doctors were involved (Borgen
and Tjelle), whenthe scheme transpir¢d002 to at least 2010), and where the fraud took place
(Northwests clinic). (See idat 1314.) As to how frequeht the Northwest Defendants engaged

in the fraud, b claims thatmany” and a “majority” of patientarere affected(Amend. Compl.

1 In his response to the Northwest Defendants’ motion, Dicken provided the Court with a

declaration antiventy-three patient chartss representative exampl€SeeDkt. No. 57.)

None of theDefendants objeetl Even if the Court could consider these charts (it cannot),
Dicken still would not meet Rule 9(b)fmarticularity standarébr the entire length of the
claimed schemerhe charts only relate to procedures performed in 2009 and 2@40d},

but Dicken claims the fraud started in 2002 and continued until at least 2010, if not longer,
(seeAmend. Compl. 11 82, 84, 93, 99 sufficiently allege a scheme spanning a period of
time, the representative examples must be interspersed tbraubh period—not isolated to
a small part of the alleged scheme’s existenard within the statute of limitations period.
See Joshi441 F.3d at 558 (holding thtite relatordid not meet Rule 9(b)’s particularity
standardvhen he alleged exampl&s ony one of the 16 years during which the fraudulent
scheme allegedlypok place).



11 5152.) Dickenalsoalleged that he “has identified and procured material evidence for a
number of different methods by which the [Northwest Defendants] have frauduletaiiyesb
wrongful reimbursement from Medicare.” (Amend. Compl. 11 43,186é.identified two
methods{(1) billing eight specificcodes, in certain combinations, and (2) usinigt to keep
track of when certaiprocedures could be performeldl. ([ 4447, 5153, 85.)Dicken estimates
thesemethods coghe Government “more than [one] million dollarsId( {1 48, 85.)

The Court finds that Dicken failed to pleatth particularity thedetails of a scheme to
defraud Although he identified the who, when, and where of the fraud, he faiket forththe
what, how,andhow often with enough specificity. Dickenallegation thaflalse claims were
submittedfor “many” and a “majority” of patients too generalSeeln re Baycol Prods. Litig.
732 F.3d 869, 880 (8th Cir. 2013in@ing insufficient the allegation thé&all” claims were
fraudulent). Listing eight specific billing codes does not cure this defigi&ee Thayer765
F.3d at 920f(nding allegations isufficient when the relator platle use of specifibilling
codes, but failed to allege “when or how often upcoding took place”). Furthermore, Dicken did
not provide details about how the Northwest Defendants used each of theocaldedist to
defraud See id(finding insufficientthe general allegation that codes wigitked despite
“client[s] ha[ving] no medical problefs]”). Dicken also failed to allege with enough specificity
the amount of money defrauded from the Governmengrkemillion dollar estimate is too
speculativewithout supporting facts, to satisfy Rule 9(8ge id(finding insufficient the
allegation that “the United States . . . ha[s] been damaged in an amount to be provei at trial”

In total, Dickenfailed to plead sufficient detaitsf a fraudulent billingsgcheme “to enable
the defendant[s] to resposgecifically and quicklyo the potentially damaging allegationkd”

at 919(emphasis addedguotingUnited States ex rel. Costner v. United Stagds F.3d 883,



888 (8th Cir. 2003)). Moreover, Dicken failed to explain how he has knowledge of the Northwest
Defendants’ billing practices and history.
b. Indicia of Reliability

A relator who alleges the existence of a fraudulent schiemteloes not pleasbme
representative examples, must plead indicia of reliability to support a stfengnce that claims
were actually submittedd. at 918. This can be shown by pleading facts that demonstrate the
relator’s personal knowledge of the defendant’s billing practices and thé sudbuassion of
false claimsld. Such knowledge “fulfills Rule 9(b)’s objective pfotectingdefendants from
baseless clainisld. Typically, doctors are unable to provide sufficient indicia of reliability
because they usually do not have personal knowledge as to billing prettieadat 917
(distinguishing the relator idoshi a doctor, who did not explain how he discovered fraudulent
claims and their submissiorgee alsdJnited States ex rel. Joshi v. St. Luke’s Hosp., #tl
F.3d 552, 560 (8th Cir. 20Dexplaining that although doctors may not have knowledge of the
details needed to satisfy Rule 9(b), the FCA and the Federal Rules provide noylenie

Dicken argues that the Amended Complaint contains sufficierdiandf reliability,
pointingto the allegations that he s@atientchartsand discovered which tests, procedures, and
diagnoses were unnecessary, not performed, or false. (Pl Br. 14.,) HeE8serts in his motion
papers that the patient charts inclut@ling information and thathere is nather purpose to
record a code in a patient chart tharsupport billing. Id. at 17)

Although Dickenalleges he is an “original source,” has “direct, independent, and
personal knowledge” of the fraud, and “saw” and “observed” Borgen aatié Tije false
Medicare claims, thesalegations areitherconclusory—and therefore niatken as true-or too

geneal to meet Rule 9(b)’s standard. (Amend. Compl. 1 15-16, 27, 43, 51, 86, 91.) The only



non-conclusonand specifiallegationwith respecto the submission of false claims is that
Dicken“heard Northwest’s business manager tell [Borgen and Tjelle] duayat bill a
procedure with the diagnosis given and that they needed to change the diagdo§i®1) But
this allegatiorfails to explain how Dicken, an independent doctor wiesely practicedn the
same locatiophassubstantial personal knowledge of the Northwest Defendaifiisy practices
andwhat claims they actually submitted to Medicari&e the relator inJoshi Dicken otherwise
fails to allegeany contextial basidor his“knowledge concerning the alleged submission of
fraudulent claims.” 441 F.3at 558;seeThayer 765 F.3d at 917, 919ge alscCorsello v.
Lincare, Inc, 428 F.3d 1008, 1013 (11th Cir. 2005) (holding thatrelator did not establish
sufficient indicia of reliability when he alleged, without explanation, thatd#ienants’
practices'resulted in the submission of fraudulent claijns”

It may be trugas Dicken argueshathe has personal knowledge of claims submitted to
Medicare because he had access to the Northwest Defenuktieat chartswhich he says
includedbilling information (SeePl. Br. 3, 6.)However, this fact isiot alleged in the Amended
Complaint,except to the extent that Dicken generally alleges he discovered the fraudray “go
over [the Northwest Defendants’] medical files.” (Amend. Compl. JJ@€anting reasonable
inferences in Dicken’s favor, this vague allegation casapport a “strong inference” that
claims were actually submittednd though Dicken provided the Court with a Declaration and
twenty-three example patient chamsthe hope®f proving his personal knowledgesegDkt.

No. 57), the Court cannot consider this outside information when evaluating a motion to dismiss
under Rule 9(b)see Murr Plumbing, Inc. v. Scherer Bros. Fin. Servs, &&F.3d 1066, 1070
(8th Cir. 1995) (allowing for consideration of matters outside the pleadings on a Rule 9(b)

motionwhen the matters were attached tortiaionto dismiss)



In summary, Dicken failed to allege sufficient facts to meet Rule Xtaisdard. e
Amended Complaint includes velgw specific facts relating to false clainfails to include
representative examples of false clasatuallysubmitted by the Northwest Defendarasks
allegations setting forth the particular details of a fraudulent billing screarde;ontaisa no
explanation for Dicken’s claimed knowledge of the Northwest Defendantsigogractices and
history. Therefore, Dicken’s FCA fraud claim (Coubtis dismissed.

2. TheFCA Conspiracy Claim

FCA conspiracylaims contain two elements: (1) thiefendantageed upon a
fraudulent shemethe purpose of which was to “bring about the Government’s payohent
false or fraudulent clairhand(2) the defendants performatileast one act in furtherance of this
agreementAllison Engine Co., Inc. v. United Staesrel. Sanders553 U.S. 662, 672-73
(2008);see United States eal. Grubbs v. Kannegantb65 F.3d 180, 193 (5th Cir. 2009)
Corsello v. Lincare, In¢.428 F.3d 1008, 1014 (11th Cir. 2005) (also requiring damages).
elements of an FCA conspiracyichemust be pled with particularitgzrubbs 565 F.3d at 193;
United States ex rel. Joshi v. St. Luke’s Hosp., ¥l F.3d 552, 556 (8th Cir. 2006).

Because the Amended Complaint fails to plead=@4A fraud claim with particularity, it
also fails to meet Rule 9(b)’s standard with respect todla¢edconspiracy claimSee United
States ex rel. Vigil v. Nelnet, Iné39 F.3d 791, 801 (8th Cir. 2011) (affirming dismissal of an
FCA conspiracy claimvhen the relator failed to state FCA fraud clainsgg als@lson v.
Fairview Health Servs. of Minn831 F.3d 1063, 1075 (8th Cir. 2016) (affirming dismissal of an
FCA conspiracy claim when tlaleged fraudulent actiid not violate the FCA as a mattsr
law). The Amended Complairtisodoes not contain one single non-conclusepecific

allegationshowingthat the Northwest Defendantsntly agreed t@engagan a scheme to



defraud the Government, nan@example of aact performedy the NorthwesbDefendantsn
furtherance of such an agreemeértierefore, Dicken failed to plead his FCA canspy claim
(Count I)with particularity and, accordingly, it is dismisseslee Corsellp428 F.3d at 1014
(affirming dismissal of a claim that failed to aleegpecifics as to any agreement or overt act).
3. Leave to Amend

Dicken, in his motion papers, informally requests leave to amend in the event his FCA
fraudclaims are insufficiently pledSgePl. Br. 26-28, 30-31; 2d PI. Br. 15, 20.) However,
Dicken did not propose any specific amendments, as required by D. Minn. LR 15.1(b). Because
of this, the Court need not grant leave to am&ee O’Neil v. Simplicity, Inc574 F.3d 501, 505
(8th Cir. 2009) (affirming denial of leave to amend when the request was raisedan payters
and did not conform to D. Minn. LR 15.1)Jacobs Trading, LLC v. Ningbo Hicon Int’l Indus.
Co., Ltd, 872 F.Supp.2d 838, 850 (D. Minn. 201&arhe). It is also unclear whether Dicken has
the personal knowledge required to pleadsacéeting Rule 9(b)’s standard. This counsels in
favor of denying leave to amerfslee United States ex. rel. Roop v. Hypoguard USA,358.
F.3d 818, 822 (8th Cir. 2009) (affirming denial of leave to amend when the complaint did not
meet Rule 9(b)’s standard, the plaintiff did not comply with D. Minn. LR Xmndl,the district
court determined that proposed amendments offered at oral argument would be futile).
Therefore, the Court does mgrant leave to amend tiis time.

B. FCA Retaliation Claims’ Statute of Limitations

Dicken firstexpressly assertexh FCA retaliation clainagainst Sanford—and added

Sanford as a defendanrtvhen he amended his Complaint on August 17, ZqS&eDkt. No. 7

2 Dicken disputes August 17, 2016 as the Amer@eaiplaint’s filing date. He argues instead

that the Amended Complaint was filed on April 16, 20Dicken’s Memorandum in
Opposition to Sanford’s Motion to Dismiss (“2d PI. Br.”) 4, Dkt. No.) 7lhe Court’s Order

10



at 2.)He claims that S#ord terminated him in retaliation for reportitige Northwest
Defendants’ fraud.§eeAmend. Compl. 1 130-67.) Sanford respotidd this claim isarred
by thethreeyear statute of limitationgSanford’s Memorandum in Support of Its Motion to
Dismiss(“Sanford Br.”) 46, Dkt. No. 62.) Dicken disagre@sirguing that the Amended
Complaint relates back to the original Complaint’s filong October 1, 2013, so ththe FCA
retaliation claim falls within the applicable statute of limitatipesiod. GeeDicken’s
Memorandum in Opposition to Sanford’s Motion to Dismiss (“2d PI. Br.”) 15-16, Dkt. No. 71.)
Fed. R. Civ. P. 15(c)(12)-(B) allows for relation back when either (1) the lpmviding
the statute of limitations itself permits relation back orti2)amended pleading asserts a claim
arising out of the same conduct, transaction, or occurrence set out in the originaliiconipl
the plaintiff seeks to relate back using the second of these options, while alsocadeingarty,
the new party mustave within 90 days of the original Complaint’s filintyi) received such
notice of the action that it will not be prejudiced inefefing on the merits; and ([Rnown] or
should have known that the action would have been brought against it, butitaleem
concerning the proper party’s identity.” Fed. R. Civ. P. 15(c)(1)[@%. plaintiffbears the
burden of proofo show that an amended pleading relates l&&ek& A.P.1., Inc. v. Home Ins. Co.
706 F.Supp.2d 926, 945 (D. Minn. 2010).
First, the FCA does ndtiself provide for relation backere The FCA specifically
provides for relation back when the Governmedatts to intervene and adds new clai8ee31

U.S.C. § 3731(c). Buf relatos] may not take advantage of the relation back provision in the

of July 29, 2016 clearly establishes that Dicken did not file the Amended Complaint on that
date. SeeDkt. No. 35 at 2.)

Dicken argues, in parthat the statute of limitations is either six or ten yesder 31 U.S.C.

§ 3731(b). $ee2d PI. Br. 13-14.) When Congress amended the FCA in 2010, howtever,
createda threeyear statute of limitations for retaliation claingeeDodd-Frank Act, Pub. L.
11-203, § 330()(2), 124 Stat. 2079 (2010) (codifiad amendedt 31 U.S.C. § 3730(h)(3)).

11



FCA, which applies only to the Government’s pleadinghkited States esel. Miller v. Bill
Harbert Int’'l Const., Inc.608 F.3d 871, 88@®.C. Cir. 2010);seeHayes v. Dep't of Educ. of
New York 20 F.Supp.3d 438, 449-50 (S.D.N.Y. 2014) (stating that the FCA “expressly extends
relation back only to the Government’s pleadings, not to those of the relator” and ihabti
possible to read an implicit authorization for relation back of retaliation claifiséyefore,
Dicken must resort to Rule 15’s second rdoterelation backwhich in partrequires that
Sanford had notice of the original Complaint within 90 days of its filing.

Sanfordargues it dichot have 90 days’ notideecausehe Complaintvasfiled under
sed, as required by 31 U.S.C. § 3730(b). (Sanford’s Reply Memorandum 7-9, Dkt. No. 73.)
After the original Complaint was filed, the Government sought extensions to mtdive
times, prolonging the seal on the Complaint by approximately 31 mo8geDKt. Nos. 6, 13,
14, 21, 28.) There is no evidence in the record that Sanford received notice of the FC#oretalia
claim until after this delay. The length of the delay also suggests thiar&aould be
prejudiced by relation back because it would be forced to defend a claim based on conduct that
occurred more than six years agee Fuller v. Marx724 F.2d 717, 720 (8th Cir. 1984)
(“[Relation back] is designed to allow the addition of new claims only if there is @i unf
surprise or prejudice.”);e® dso Schiavone v. Fortund77 U.S. 21, 31 (1986) (stating that the
“linchpin” of relation back is “notice, and no&avithin the limitations peridjl

Dicken argueshat despiteghe FCA andRule 15’s terms, the Court should allow relation
back because otherwise the Court’s precedent will aaehilling effect on qui tam actions.
(2d PI. Br. 15-16.He theorizeshat nonrelation back willforce relatordo choose between
filing FCA fraudclaims(on behalf of the Governmerdihd pursuing retaliation claingen their

own behalf). [d.) Presented with this dilemma, Dicken preditist relators willikely pursue

12



the retaliation claims, leading to a decrease in qui tam aamhsconsequently, a loss of their
associated “public bendf].” (Id. at 16.)

Regardless of the merits of Dicken’s policy argument, it is not for the Cogridoe or
modify eitherthe FCA or Rule 15’s plain desigBee United States v. The Baylor Univ. Med.
Ctr., 469 F.3d 263, 270 (2d Cir. 2006) (“The secrecy required by 8 3730(b) is incompatible with
[relation back], because (as is wedittled) the touchstone for relation back pursuant to Rule
15(c)(2) is notice . . . . By design, the seal provision of § 3730(b) deprives the defendant in an
FCA suit of the notice usually given by a complaint®gcordingly, Dicken’s FCA retaliain
claim does not relate bacBee Haye<20 F.Supp.3d at 448ecause th€ CA retaliationclaim
(Count Ill) is barred bythe threeyear statute of limitations, it is dismissedh prejudice.

C. Supplemental Jurisdiction

Having decided to dismiss Dicken'’s fedeckimswithout leave to amend, and noticing
a lack of complete diversity between the parties, the Courtaegsiewhether to exercise
supplemental jurisdiction over the remaining Minnesota law claims. In maksdehision, the
Court “should consider and weigh . . . the values of judicial economy, convenience, fanuess
comity.” Carnegie-Mellon Univ. v. Cohijld84 U.S. 343, 350 (1988). In most ried
circumstances, the balance of these factors will point toward decliningittissxsupplemental
jurisdiction.Id. at 350 n.7.

Dicken argues that dismissal of the state claims would not serve judicial econgm
convenience, fairness, or comity. (2d PI. Br. 28-29.) But beyond ¢jeeszalcontentions,

Dicken has not identified any compelling reasons as to why the balan@toos faoints toward
exercising supplemental jurisdiction in this case. Givere#ly stage of this litigation and the

difficult issues presented by sometlo¢é remaining state law clainthe Court finds that the

13



balance of factors points toward declining to exercise supplemental juosd®teHassett v.
Lemay Bank and Trust C&51 F.2d 1127, 1130 (8th Cir. 1988) (affirming refusal to exercise
supplemental jurisdiction at the piréal phaseafter the federal claims were dismisseden
though the state law claims were relatdddgee v. Trustees of the Hamline Un867 F. Supp.
2d 1047, 1060-62 (D. Minn. 2013) (dismissing state law claims when the litigation was pre-
discoveryand one claim implicated difficult questions of state, lawen though the action had
been pending for two yegraff'd, 747 F.3d 532 (8th Cir. 201,4eealso United Mine Workers
of Am. v. Gibbs383 U.S. 715, 726 (1966) (“Needless decisions of state law should be avoided
both as a matter of comity and to promjoigticebetween the parties, by procuring for them
surerfooted reading of applicable law.”). The remaining Minnesta#elaw claims(Counts 1V
through VIl) are therefore dismissed.
V. CONCLUSION

Based on the files, records, and proceedings herein, and for the reasons statd@ above,
IS ORDERED THAT:

1. Defendants Northwest Eye Center, P.A., Dr. Christopher J. Borgen, and Dr.

Eric M. Tjelle’s joint Motion to Dismiss [Dkt. No. 49s GRANTEDfor the
reasons stated in this Order

2. Defendant Sanford Health Network’s Motion to Dismiss [Dkt. NQ.i$0
GRANTED for the reasons statedtimis Order.

3. Count Il of the Amended Complaint is DISMISSED WITH PREJUDICE.

4. Counts |, Il, IV, V, VI, and Vllof the Amended Complairire DISMISSED
WITHOUT PREJUDICE.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated:February 27, 2017.
s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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