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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

United States of America, ex rel. Kipp Case No. 13-cv-3003 (WMW/DTS)
Fesenmaie

Haintiffs,
ORDER DENYING DEFENDANTS’
V. MOTION TO DISMISS

The Cameron-Ehlen Group, Inc., and Paul
Ehlen,

Defendants.

This matter is before the Court on Defendants’ motion to dismiss based on alleged
unethical conduct, to disqualify the Plaintiffs’ attorneys who engaged in the allegedly
unethical conduct, and to wall off from Plaffgiany sources of evidence tainted by such
conduct. (Dkt. 288.) For the reasons added below, the motion is denied.

BACKGROUND

Defendant The Cameron-Ehlen Groupg.Jndoing business as Precision Lens
(Precision Lens), is a distributor of intraocular lenses and other products related to
ophthalmic surgeries. Defendant Paulldghis the founder and majority owner of
Precision Lens. Defendantsoprde supplies and equipment to ophthalmologists and
facilities for use in ophthalmogy procedures, including cad&t surgery. Relator Kipp

Fesenmaier, who previously worked for a Precision Lens corporate partner, gled a
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tam complaint in Novenber 2013 against Precisioniseand Ehlen, among othérs.
Plaintiff United States of America investigated Fesenmaier’s complaint for several years
and, in August 2017, filed a notice of @kection to interveain this case.

The United States filed an intervenomgalaint against Precision Lens and Ehlen
on February 8, 2018. The intervenor conmilalleges that Préxion Lens and Ehlen
offered kickbacks to physicians in violatioof the Anti-Kickback Statute, 42 U.S.C.
§ 1320a-7b(b), and that, as a result of thkiskbacks, false and fraudulent claims for
payment were made to federal health caogm@ams, including Medicare, in violation of
the False Claims Act (FCA), 3W.S.C. § 3729(a)(1)(B), (a)(2). During discovery,
Defendants learned the following informatioroabthe investigations the United States
conducted before filing thiatervenor complaint.

In March 2010, Fesenmaier first notifiecetRBI of his allegations that Defendants
were providing kickbacks to physicians. eTRBI interviewed Fesenaier in December
2011 and designated Fesenmaier as a “cortfaldruman source” shortly thereafter. At
least as early as June €12, the FBI communicadewith attorneys fothe United States
about the investigation, including communications albetFBI’'s “confidential human

source.”

! The Court subsequently dismissece tlslaims asserted against Defendants
Sightpath Medical, Inc., and TL Vision Corporation based dhe parties’ stipulation
pursuant to a settleznt agreement in September 2017.

2 The intervenor complaint also alleg®innesota common-law claims for unjust
enrichment and payment by stake. The Court granted f2adants’ motion to dismiss
those common-law claims in an October 22, 2018 order.



As part of the investigation, the FBIlt@mviewed employees of Precision Lens on
February 19, 2013. The next day, PremisLens retained cosel, who notified the
United States that he represented Precision Lens and that any additional communications
with Precision Lens and its employees shobéd coordinated through counsel. But
Fesenmaier continued to communicate witeciion Lens personhancluding Ehlen.
Fesenmaier also reported to the FBI abthégse communications and, at the FBI's
direction, he secretly recorded his conaticns with Ehlen andather Precision Lens
personnel. These secradcordings continued until Jamya2017. These recordings
ceased nearly five years afferecision Lens retagd counsel and more than three years
after Fesenmaier commenced thisil lawsuit, but more thn a year before the United
States filed its intervenor complaint.

Defendants were unaware of Fesenmaiextordings until Mech 2019, when the
United States produced to Defendantd7 lrecordings that Fesenmaier made
surreptitiously between Famry 2013 and January PD.  The United States
subsequently produced an index of theordings that identiés the date of, and
participants in, each recordingOf the 147 recordings, 44hvolve conversations. The
remaining recordings involve unsuccesshitempts to reach Ehlen and others by
telephone. Most relevant to the pending motion to dismiss, 13 of the recordings involve
conversations with Ehlen or other PrearsiLens personnel that Fesenmaier maitier
he filed hisqui tamcomplaint.

Defense counsel sent a letter to theitéth States on May 3, 2019, seeking a

justification for Fesenmaier’s contacts withraearecording of—represented individuals.



The United States responded by letter that “such communications were authorized by law
as governmental investigative activities [tleecurred] prior to the commencement of
criminal or civil enforcemenproceedings” because, whéme recordings were made,
“the government had not broligcriminal charges and hawbt intervened and filed its
civil Complaint in this matte” Thereafter, DefendantBled the pending motion to
dismiss.
ANALYSIS
Defendants contend that counsel fa& United States and counsel for Fesenmaier
violated the Minnesota Rules of ProfessibiConduct (MRPC). As a result of this
violation, Defendants argue, thisise should be dismissdlaintiffs’ counsel should be
disqualified from participatingn any further proceedings paining to this matter, and
any tainted evidence or sources of evide should be walled off from Plaintiffs.
It is undisputed that the MRPC applythdo Fesenmaier’'s counsel and counsel
for the United State%.As relevant here, Ruk2 of the MRPC provides:
In representing a client, a laefyshall not communicate about
the subject of the represemtam with a person the lawyer
knows to be represented lanother lawyer in the matter,

unless the lawyer has the consent of the other lawyer or is
authorized to do so bdgw or a court order.

3 “An attorney for the Gowament shall be subject to State laws and rules . . .
governing attorneys irach State where such attorney @again that attorney’s duties,
to the same extent and in the same mannetles attorneys in that State.” 28 U.S.C.
8§ 530B(a). “An attorney who is admitted ttee court’s bar or who otherwise practices
before the court must complyith the [MRPC],”and “[a]n attorney commits misconduct
by failing to comply with te [MRPC].” LR 83.6(a)accordMRPC 8.5.



MRPC 4.2. The purpose of this rule isfézilitate “the proper functioning of the legal
system by protecting a persomavhas chosen to be represehby a lawyer in a matter
against possible overreaching by other lawyaho are participating in the matter,”
including interference withthe attorney-client relatiohgfp and the disclosure of
information pertaining tdhe representationld. cmt. 1. Rule 4.2pplies to represented
individuals as well as organizations suchPascision Lens, inalding an organization’s
personnef. Id. cmt. 7. And Rule 4.2pplies to the conduct afot only attoneys, but
also an attorney’s nonlawyer agents, including investigapents. MRPC 5.3, cmt. 1;
MRPC 8.4(a)see also Midwest Motor SpostsArctic Cat Sales, Inc347 F.3d 693, 698
(8th Cir. 2003) (explaining thdfan attorney is respons#lfor the misconduct of [the
attorney’s] nonlawyer employee or associathé lawyer orders artifies the conduct”);
O’Keefe v. McDonnell Douglas Corpl32 F.3d 1252, 1257 (8th Cir. 1998) (affirming
district court determination that governmeimvestigative agents were subject to
Missouri’s equivalent to Minnesot&Rule 4.2 “no-contact” provision).

It is undisputed that Fesenmaier rafeelly communicateavith (and recorded
conversations involving) Ehteand Precision Lenpersonnel after Plaintiffs’ counsel
knew that Precision Lens and Ehlen were @spnted by counsel. The record does not
indicate, however, that Fesenmaier’'s uesel—either directly or indirectly—

communicated with represented individual&lthough Fesenmaier’s counsel had some

knowledgethat this conduct was occurring, Defent$ahave identified no legal authority

4 In particular, Rule 4.2 phibits communicationwith certain “constituent[s] of the
organization,” which the MRPC define d®fficers, directors, employees,
shareholders,” and other equivalentipoes. MRPC 4.2 cmt. 7, 1.13 cmt. 1.



suggesting that an attorney \at#s Rule 4.2 based on mé&rmwledge that the attorney’s
client is communicating with represedtepersons. There is no evidence that
Fesenmaier’'s counsel directed Fesenmaiemniage in the challenged conduct. Nor is
there evidence that Fesenmtaiecounsel had supervisory thority over Fesenmaier, or
that Fesenmaier was otherwise acting astimsel’s agent. Although Defendants argue
that Fesenmaier’'s counsel violated Rdl2 by “ratifying” Fesenmaier’'s conduct, the
cases on which Defendants rely invol®meys’ agents, not their client§See Midwest
Motor Sports 347 F.3d at 698 (misconduct by retain@t/ate investigator imputed to
supervising attorneysptate v. Miller 600 N.W.2d 457, 464 (Mn. 1999) (misconduct
by police detective imputed to prosecutor wiiected and ratified detective’s conduct).
Because Defendants have not bsaed that Fesenmaier’s coehsiolated Rule 4.2, the
Court’s analysis is limited to whether couhfee the United States violated Rule 4.2.

It is undisputed, and the record refleti®t Fesenmaier communicated with Ehlen
and other Precision Lens personnel at thectioe of counsel for the United States and
their nonlawyer agents. Ancounsel for the United States undisputedly knew that
Defendants were represented when these aommations occurred. Assuming that these
communications involved the Isjgect matter of this litigatioA,counsel for the United
States violated Rule 4.2 less, as addressed below, Fesenmaier's contacts with

represented persons were “authorized . . . by [&&e&VRPC 4.2.

5 At least some of the communications e@pto have involved the subject matter of
this litigation. But the contents of mosttbie recordings are not part of the record, and
the United States disputes whether the resbmbnversations involve privileged subject
matter that is material to this litigation.



According to the United States, Feseragnai contacts with Ehlen and Precision
Lens personnel were autheed by law—and, therefore, natviolation of Rule 4.2—
because those contacts were part of a legiéinmsestigative process that occurred before
the commencement of criminak civil enforcement praedings. Defendants counter
that the authorized-by-law exception doesammily to the conduct dhe United States in
this case.
An attorney does not violate Rule 42 communicating with eepresented person

if the attorney “is authorizetb do so by law.” MRPC 4.2The commentary that follows
Rule 4.2 provides, as releviahere, the following guidance about the authorized-by-law
exception:

Communications authorized by law may . . . include

investigative activities of lawgrs representing governmental

entities, directly or through ingégative agentsprior to the

commencement of criminal or civil enforcement proceedings.
MRPC 4.2 cmt. 5. Consistent with thggiidance, both the United States Court of
Appeals for the Eighth Circuit and the Mesota Supreme Court have recognized that
government attorneys and investiyat are not prohibited from havirex partecontact
with an investigatory target who has re@ncounsel but has not been charged with a
crime. See, e.g.United States v. Plumlgy207 F.3d 1086, 1095 (8th Cir. 2000)
(collecting cases)State v. Miller 600 N.W.2d 457, 467 (Minrl999) (recognizing that

“the ‘authorized by law’ exception to MRPL2 . . . mean[s] that legitimate investigative

processes may go forward wotlt violating MRPC 4.2 even when the target of the



investigation is represented by counsél’Here, it is undisputed that the United States
has not commenced criminal proceedings ragjabefendants. Based on the foregoing
authority, if this case were lited to a pre-indictment crimah investigation, the conduct
of the United States would unquestionably eaghorized by law and, therefore, not a
violation of Rule 4.2. But thiacts at issue in this case a& limited to a pe-indictment
criminal investigation because this casgolves a parallel civil investigation and civil
proceedings. As a result, addrtal analysis is hecessary.

The authorized-by-law exception to IBu4.2 is not limited to criminal
investigations. The exception also appliesh® government’s “investigative activities”
conducted “prior to the commeement of . . . civil enfoement proceedings.” MRPC
4.2 cmt. 5. The parties disagree abeuten the civil enfocement proceedings
commenced in this caseThe United States argues thhecause it did not commence
civil enforcement proceedingmitil it intervened inthis case on February 8, 2018, its
iInvestigative activities were authorized by law utttat date. It is undisputed that all of

Fesenmaier’'s contacts with (and reing of) represented persons occurbsdore the

6 To be sure, iMiller the Minnesota Supreme Court held that “when the process
goes beyond fair and legitimate investigatiowl & so egregious that it impairs the fair
administration of justice, is not ‘authorized by law.” "Miller, 600 N.W.2d at 467. But
this aspect of thiller decision has minimal relevance here for at least three reasons.
First, Miller is not binding precedent for this CourGee Plumley207 F.3d at 1095
(observing that the interpretaii of state disciplinary rules #isey apply in federal court

“is a matter of federal law” (interhguotation marks omitted)). SecorMiller predates

the adoption of Comment 5 teule 4.2 of the MRPC, which expressly includes pre-
indictment government invesaigve activities as conductdhis “authorized by law.”
SeeMRPC 4.2 cmt. 5. Third, Defendants hanat demonstrated that any conduct by the
United States in this case was so egregious as to impainitiaefanistration of justice.
Indeed, Defendants effectively concede thay were not harmeaks a result.



United States intervened. Defendants ceurthat civil enfocement proceedings
commenced when Fesenmaier filed dus tamcomplaint on Novemdr 1, 2013. And it
is undisputed that 13 of Feswraier's recorded conversatis with represented persons
occurred after that date.

The procedures that govequi tam actions provide instructive context for the
analysis of this dispute. The United Statesequired by statute to investigate possible
violations under the F& 31 U.S.C. § 3730(a). Eithéne United States or a private
party may initiate a civil aain alleging fraud on the UniteStates in violation of the
FCA. Id., § 3730(b). When arivate party initiates such aaction, the United States
must review the claim and decide whether‘@étect to interveneand proceed with the
action.” Id., 8 3730(b)(2), (b)(4). Although a pate party’s FCA action is pursuea
behalf ofthe United States, the United States Inee® a party to an FCA action “only if
[the United States] interven@s accordance witlihe procedures established by federal
law.” United States ex rel. Eiséas v. City of New Yorkb56 U.S. 928, 933 (2009).
Here, although Fesenmaier commenced this @wiceeding against Defendants in
November 2013, the United States did rammmence a civil proceeding against
Defendants until it intervened and becamerayda this lawsuit in February 2018.

Defendants maintain that this distinctimnimmaterial, arguing that “[nJothing in
Comment 5 [to Rule 4.2] says that the criminal or civil enforcement proceedings must be
commencedby the United States or even sudfgsthat it is triggered only if the
government intervengs While no such requirement pressly appears in Comment 5 to

Rule 4.2, Comment5 plainly addresses the “inve&gtive activities of lawyers



representing governmental entities.” MRB@ cmt. 5. Comment 5 does not address
investigative activities condusd by private partiesSee id. And when read in context,
the plain language of Comment 5 stronglyggests that the @gse “commencement of
criminal or civil enforcemeinproceedings” means commenunt of such proceedings
by a governmental entify

Moreover, this interpretation of CommentdbRule 4.2 is consistent with both the
statutory procedure iqui tamcases and the governing case ia the context of criminal
proceedings. It is Wieestablished in the Eighth Cirttuhat, during the period before the
government has filed criminal chargespvgrnment attorneys and investigators are
permitted to havex partecontact with an investigatoryrtget who has retained counsel.
See Plumley207 F.3d at 1095. When comparing a criminal proceedingqu &am
proceeding, the closest analogy to the goweent filing criminal charges is the
government filing an intervenor complaintin both instances, the timing is—to a
significant extent—within the governmentt8scretion. And both actions occur only
after the government has exercised its oliligato investigate alleged wrongdoing and
made the decision to invoke #gsforcement authority.

Although a relator’s filing of ajui tamcomplaint bears som&milarities to the
filing of criminal charges, it also differs iseveral important respects. The government
has the primary responsibility to prosecute DA action if it elects to intervene, but
nonetheless lacks control over the substaaed timing of a retar’'s complaint. See

31 U.S.C. § 3730(b), (c)In some (if not mostjui tamcases, the government does not

! Notably, criminal proceedings may be commenmelg by a governmental entity.

10



beginits investigation until after the relator’sroplaint is filed, which is the point when
a relator is required to disclose to the goweent the relator’s allegations and material
evidence.See id. 8 3730(b)(2). Indeed, ¢hgovernment might first become aware of the
allegations when the relator’'s complaint is filéskee id.

Notably, a relator'squi tam complaint must “be filedn camera, shall remain
under seal for at lea80 days, and shall nbe served on the defendant until the court so
orders.” Id. “The purpose of these provisions igo@tect the [glovernm@’s interest in
criminal matters by enabling the governmeéatinvestigate the alleged fraud without
tipping off investigation targts at a sensitive stagelUnited States ex rel. Yesudian v.
Howard Univ, 153 F.3d 731, 743 (D.C. Cir. 199@internal quotation marks omitted);
accord State Farm Fire & CagCo. v. U.S. ex rel. Rigsp#37 S. Ct. 436, 443 (2016)
(explaining that “the seal provision was metmallay the Government’s concern that a
relator filing a civil complaih would alert defendants to a pending federal criminal
investigation” and “was intended in mabo protect the Government's interests”).
Congress not only contemplated that thevernment’s investafory activities would
occur after the relator’'s complaint is filed, Congress atBoratively sought to protect
the government’s interests commencing or continuing sughvestigations, in secret,
after the relator’'s complaint is filedSee Yesudiari53 F.3d at 743Rigsby 137 S. Ct. at
443. As such, the MRPC'’s reference to investigative activitiesedf/tlited States prior
to the commencement ofvdi enforcement proceedings/hen evaluated in thgui tam
context, most reasonably pertains to inigedive activities conducted before the United

States intervenes.

11



The decisions of the Eight@ircuit on which Defendantsely are inapposite. In
Midwest Motor Sportsthe Eighth Circuit affirmed the district court’'s imposition of
sanctions for violations of Rulé.2. 347 F.3d at 698-99. BMhtidwest Motor Sports
involved private parties. The caseddnot involve investigative activities by a
governmental entity, nor did éhEighth Circuit’s decision alless the authorized-by-law
exception to Rule 4.2.1d. at 697-99. In O’'Keefe a qui tamcase, the Eighth Circuit
affirmed the district court’'s issuance i protective order that prevented the
government’s attorneys from engaging éx parte contacts with the defendant
corporation’s employeesl132 F.3d at 1256-57. B@'Keefeis factually and legally
distinguishable for at least two reasons: éixepartecontacts at issue i@®’'Keefewere
post-intervention, and the legal questionisdue was whether those contacts were
authorized by law pursuant to a now-invalid fedeegulation that is not implicated here.
Id. at 1253-57. Moreover, boMidwest Motor SporteandO’Keefepredate Minnesota’s
adoption of Comment 5 to Rute2 of the MRPC, which exessly provides that conduct
authorized by law may includine government’s investigae activities. MRPC 4.2,
cmt. 5.

Defendants contend that Rule 4.2 should apply to investigative activéfese
the government intervenes because, withuie 4.2’s protection, “the government can

manipulate the timing of its inteewtion to avoid the no-contact rufe.’Applying that

8 Defendants also contend that the UWhittates may have tantionally delayed
intervening in this casso as to avoid the no-contaate. But Defendants provide no
evidence to support this allegati@amd the record suggests otherwise.

12



logic, Rule 4.2 also should govern pralictment criminal investigative activities
because the government similarly has disoreto control the timing of criminal charges
to avoid the no-contact rule. But that is ribé law. It is well-established that the
authorized-by-law exception tRule 4.2 applies to thgovernment's pre-indictment
investigative activities.See Plumley207 F.3d at 1095. And in tlygii tamcontext, the
closest analogy to the government’s decigmiseek an indictment is the government’s
decision to intervene. It is not categoricahyproper for the govement to exercise its
discretion in deciding when to bring ciimal charges or wheto intervene in aui tam
proceedind.

For these reasons, the pre-indictmemd @are-intervention in\aigative activities
conducted by the United Statestins case were authorizég law and, therefore, did not

violate MRPC Rule 4.2. Because Defenddrdse not demonstrated the existence of a

o Defendants also suggest that the gomeent will have unfair and unfettered
power if Rule 4.2 does not prohibit the intrgative tactics used by the United States in
this case. The Court disagsee By concluding that the government’'s pre-indictment,
pre-intervention investigatory activities are authed by law, the Court’s ruling does not
mean that the government is subject to nacathimitations. Courts have concluded that
certain illegitimate investigative tactics might falloutside the authorized-by-law
exception to Rule 4.2See, e.g.United States v. Hamma@858 F.2d 834, 836, 839-40
(2d Cir. 1988) (concluding that use of a “sfiagrand jury subpoena was not one of the
“legitimate investigative techniques” that a prosecutor is authobyddw to employ);
Miller, 600 N.W.2d at 468 (concluding thatopecutor’'s “systematic isolation of [a
suspect] from his attorney byfusing to terminate [a] non-stodial interview despite the
attorney’s request and prohibiting the at®y from speaking with the client” was
“sufficiently egregious to implicate concerns relating to the fair administration of
justice”). NeitherHammadnor Miller is binding authority here. But even if they were,
these cases are factually inapposite bec&efendants have not awnstrated that the
investigative techniques used in this caseavillegitimate or implicate concerns as to the
fair administration of justice.
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Rule 4.2 violation, the Couneed not address what saoes would be warranted had
such a violation occurreld.
ORDER
Based on the foregoing analysis and a8l fires, records and proceedings herein,
IT IS HEREBY ORDERED that Defendants’ motion to dismiss, (Dkt. 288), is

DENIED.

Dated: March 2, 2020 s/Wilhelmina M. Wright
WilhelminaM. Wright
United States District Judge

10 Even if a violation had occurred, Defemts all-but concede that they have not
been harmed by the UnitedaBs’'s conduct, and the redodoes not demonstrate any
such harm. Moreoveeven if Defendants are correctththis Court has discretion to
order sanctions absent a showing of harm,sinctions that Defendants seek—dismissal
and disqualification—are disproportionate te thleged violations in light of the record
and, therefore, unwarranted.
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