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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

United States of America, ex rel. Kipp Case No. 13-cv-3003 (WMW/DTS)
Fesenmaie
Raintiffs,
ORDER DENYING DEFENDANTS’
V. MOTION FOR SUMMARY
JUDGMENT

The Cameron-Ehlen Group, Inc., and Paul
Ehlen,

Defendants.

This matter is before the Court on Dedants’ motion for summary judgment as
to Relator Kipp Fesenmaier. (Dkt. 425.pefendants argue that Fesenmaier lacks
standing to assert claims under thés€aClaims Act (FCA), 31 U.S.C. 88§ 3729 seq,
because any such claims weassigned to Fesenmaier'snkauptcy estate before this
lawsuit commenced. In thdternative, Defendants contenldat Fesenmaier should be
judicially estopped from asserting FCA clainnsthis case. For the reasons addressed
below, Defendants’ motion is denied.

BACKGROUND

Defendant The Cameron-Ehlen Groupg.Jndoing business as Precision Lens
(Precision Lens), is a distributof intraocular lenses (IOLgnd other products related to
ophthalmic surgeries. Defendant Sightpathdial, Inc. (Sightpathis Precision Lens’s
corporate partner, and Defendant Paul Ehke the founder and majority owner of

Precision Lens. Precision Lens providephthalmic supplies and equipment to
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ophthalmologists and facilitie®r use in ophthalmology pcedures, including cataract
surgeries. Relator Kipp Fesenmaier worked Sightpath for approximately 15 years,
including several years as aeipresident of Sightpath.

In March 2010, Fesenmaier reported te &#Bl allegations that Defendants were
providing kickbacks to physician In a document that he sent to the FBI, Fesenmaier
provided specific factual allegations pertaining to these kickbacks. The FBI interviewed
Fesenmaier in December 2011 and desigh&tesenmaier as a “confidential human
source” a short time later. Fesenmaiertowed to communicatevith the FBI about
these allegations for several years thereatfter.

Fesenmaier and his wife filed a Chaptdsankruptcy petition ithe United States
Bankruptcy Court for the Distriaif Minnesota on August 23, 2012n re Fesenmaier
No. 12-44900-JNF (Bankr. D. Mn. 2012). The Fesenmaiersnwed with an attorney to
prepare the required bankruptcy paperwongGluding identifying their assets and
liabilities. Shortly thereafter, the Fesenarai attended a meeting with the Chapter 7
trustee and responded to thastee’s questions about thagsets and liabilities, including
legal claims that might qualify as assets.e Hesenmaiers did not disclose as assets any
anticipated FCA claims pertainirig the allegations Fesenmalead reported to the FBI.
The Fesenmaiers’ bankruptcy eagsulted in a discharge $65,783.40 in medical and
credit card debt on November 30, 2012.e ankruptcy case was closed on January 3,
2013, and the trustee was discharged.

In April 2013, Fesenmaieretained counsel for thpurpose of a potential FCA

lawsuit. Fesenmaier subsmtly commenced this FChawsuit in November 2013
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against Sightpath and other defendants,ustialg Precision Lens and Ehlen. In his
complaint, Fesenmaier alleged that Defenslamtlated the FCA by paying kickbacks to
induce the use of their products by Medicare beneficiaries. The allegations in
Fesenmaier’'s complaint arise from the sammeduct that Fesenmaier reported to the FBI
beginning in March 2010.

During Fesenmaier's Sephber 2019 deposition in ith case, Defendants
gquestioned Fesenmaier abous hiondisclosure of FCA claims in the 2012 bankruptcy
proceedings. After his deposition, Fesenmaarght new bankruptcy counsel to “figure
out how to fix our mistake if we had madme.” Fesenmaier applied to reopen the
bankruptcy matter in November 2019. eTlhankruptcy court granted Fesenmaier’s
application on December 2, 20Ehd appointed Erilkhigren as trustee (the Trusted).
re Fesenmaierl2-44900-JNF, Dkts. 13, 14 (Bankr. D. Minn. 2019). Fesenmaier notified
the Trustee of this case and entered atsettlement agreentewith the Trustee on
December 24, 2019. Pursuant to the lesmtnt agreement, the Fesenmaiers paid
$100,000 to fund thestate fully, including all previouslgischarged debts, interest on
that debt, and the Trustee’'s administratesgpenses. The settlement agreement also
provides that “the Trustee will be deemechtve abandoned anyrfier interest in the
[Fesenmaiers’] assets, includitige ongoing FCA Litigation.”

Defendants move for summary judgment agiFesenmaier, arguing that he lacks
standing to assert FCA claims against DdBnts because those claims became an asset
of and belong to the bankruptcy estatth the alternative, Defendants contend that

Fesenmaier should be juditly estopped from assertifffCA claims against Defendants
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because asserting those legal claims in thsge cainconsistent witkesenmaier’s earlier
position in the bankruptcy proceedings—tthiae possessed no such legal claims.
Fesenmaier opposes Defendantstioas to both arguments.
ANALYSIS

Summary judgment is proper when, viag the evidence irthe light most
favorable to the nonmoving party and drawadfreasonable inferences in that party’s
favor, there is “no genuine dispute asaimy material fact” ad the moving party is
“entitled to judgment as a matter lafiw.” Fed. R. Civ. P. 56(ajee also Windstream
Corp. v. Da Gragnano757 F.3d 798, 802-03 (8th Cir.22). A genuine dispute as to a
material fact exists whenhée evidence is sucthat a reasonable jury could return a
verdict for the nonmoving party.’Anderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). To defeat a motionrfeummary judgment, the oppog party must cite with
particularity those aspects ofetinecord that support any agger that a fact is genuinely
disputed. Fed. R. Civ. P. 56(c)(1)(Accord Krenik v. Gunty of Le Sueud7 F.3d 953,
957 (8th Cir. 1995). The Court addresseach of Defend#&si summary-judgment
arguments in turn.

l. Standing

Defendants first argue that Fesenmaierdastianding to assert FCA claims against
Defendants because those claims becameasmet of the bankruptcy estate during
Fesenmaier’'s bankruptcy meedings. Fesenmaier countdrat the FCA claims never

belonged to the bankruptcy estate and, elvdrey had, the FCA claims were reassigned
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to Fesenmaier when the Trustee expressandbned those claims the December 24,
2019 settlement agreemt in the reopened blaruptcy proceedings.

As a threshold matter, the parties disagaseto whether Defendants’ standing
argument implicates constitutional standing or prudentiaddatg. This distinction is
material here because constitutional standirjgrisdictional and must exist when a case
is filed, whereas prudential standing is nonsgdictional and may be subsequently cured.
As such, the Court first addresses theureaof Defendants’ standing argument.

Under Article Il of the United State€onstitution, the jurisdiction of federal
courts extends only to actualses or controversies. U.&onst. art. lll, 8 2, cl. 1;
Neighborhood Transp. Network, Inc. v. Ped2 F.3d 1169, 1172 (8th Cir. 1994). A
plaintiff must establish Article 11l standings an “indispensable giaof the plaintiff's
case.” Lujan v. Defs. of Wildlife504 U.S. 555, 561 (19923ccord Hargis v. Access
Capital Funding, LLC674 F.3d 783, 790 (8th Cir. 2012)0 satisfy the requirements of
Article Il standing, a plaintiff must have Sered an injury in fact, establish a causal
relationship between the contested condarntl the alleged injury, and show that a
favorable decision would redress the injubujan, 504 U.S. at 560-6Hargis, 674 F.3d
at 790. Article lll sanding is determinetlased on the facts &isey existed when the
complaint was filed.Lujan, 504 U.S. at 569 n.4.

In addition to Article Il standing, courtalso must consider judicially imposed
prudential limits on standingOti Kaga, Inc. v. S. Dkota Hous. Dev. Auth342 F.3d
871, 880 (8th Cir. 2003). [Ewn if a plaintiff has Articlelll standing, the plaintiff's

claimed injury might “run afoul of prudentigtanding limits because the claim rests on
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the legal rights of third-parties.1d. (citing Warth v. Seldin422 U.S. 490, 499 (1975)).
“Constitutional and prudentialatding are about, respedly, the constitutional power
of a federal court to resolve a plige and the wisdom of so doingMiller v. Redwood
Toxicology Lab., In¢.688 F.3d 928, 934 (8th Cir.022) (internal quotation marks
omitted).

The Supreme Court of the United Statddrassed standing in the context of FCA
claims inVermont Agency of Natural Resoureednited States ex rel. Stevef29 U.S.
765 (2000). I'vermont Agencythe Supreme Court considered whethgquistamrelator
has Article Il standing to pursue claims untlee FCA, which authdzes a private party
to bring suit to remedy an injury suffered the United States asrasult of fraud. 529
U.S. at 770-71. The Suprer@eurt held that the FCA “eftd[s] a partial assignment of
the Government’s damages claim” and thaigrsment of the “United States’ injury in
fact suffices to confer standing on [the relatord’ at 773, 774. As such, “the assignee
of [an FCA] claim has standing to assert itlyary in fact suffere by the assignor.d.
at 773.

Here, Defendants expressly do not seek wisah of the United States, as they do
not dispute that the United Statsatisfies the three requirents of Article 1l standing—
namely, an injury in fact, a causal relatibips and redressability. Nor do Defendants
dispute that, undevermont Agencyan injury suffered by th&nited States is partially
assigned to a private party relator pursuemtthe FCA, and this partial assignment
confers Article 11l standing on the relatommstead, Defendants dispute identity of the

assignee of the United States’s damagesmelwhether the legal claims belong to
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Fesenmaier or to Fesenmaier’s bankruptcytestAs such, Defendants’ argument is best
characterized as a dispute over the iidgnf the real party in interest.

Rule 17(a)(1), Fed. R. Civ. P., provideattia]n action must berosecuted in the
name of the real party in interest.” Fed.Qv. P. 17(a)(1). “Tha rule requires that the
party who brings an action aelly possess, under the substantive law, the right sought to
be enforced.”United HealthCare Corpv. Am. Trade Ins. Cp88 F.3d 563, 569 (8th Cir.
1996). “The concepts of real party in ird@st and standing arelaied but not identical,
and the ‘requirements of Rule 17 should betconfused with the jurisdictional doctrine
of standing.” ” Mecklenburg Farm, Incv. Anheuser-Busch, In250 F.R.D. 414, 417
(E.D. Mo. 2008) (quotindrawoof v. Texor Petroleum C&21 F.3d 750, 756 (7th Cir.
2008));accord4 Moore’s Federal Practice § 17.10[&{; Captiva Lake Invs., LLC v. Fid.
Nat'l Title Ins. Co, 883 F.3d 1038, 1050 n(8th Cir. 2018) (concludig that argument as
to the transfer of a legal interest implicaties nonjurisdictional real-party-in-interest rule
as opposed to standind)ucas v. Lucas946 F.2d 1318, 132& n.6 (8th Cir. 1991)
(distinguishing real-party-in-terest rule from standing)). “Some courts have described
Rule 17’'s real-party-in-interest requiremteas essentially a codification of this
nonconstitutional, prudential limitation on standing.’Rawoof 521 F.3d at 757
(collecting cases).

As addressed above, the Supreme Court heMeimont Agencyhat the FCA

effects a partial assignment thie United States’s damageaini to a private party. 529

1 Indeed, in their memoranda of laWefendants repeatedly characterize their
argument in these or similar terms, arguirgf the “bankruptcy trustee was the real party
to any interest Fesenmaier may have had in the claims.”
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U.S. at 773. Here, as Mermont Agencythe FCA claims asserted by Fesenmaier
involve a redressable injurin fact that qualifies as a “case or controversy” under
Article lll. Defendants do not dispute tlexistenceof the asserted FCA claims. The
only disputed question pertains who possesses and, therefore, may assert those
claims—Fesenmaier or the Trustee. A dispag to who possesseslaim that has been
reassigned, and whether a plaintiff is imprdp@sserting claims #t belong to a third
party, implicates non-jurisdictional prudeatistanding and the akparty-in-interest
requirements of the Federal Rules of CRibcedure, not conattional standing. See,
e.g, Captiva Lake Invs.883 F.3d at 1050 n.RKRawoof 521 F.3d at 756-54)nited
HealthCare 88 F.3d at 569..ucas 946 F.2d at 1322 & n.6. Because such a dispute is
non-jurisdictional, it may be waived oured after the lawst has commencedSee, e.g.
Rawoof 521 F.3d at 756-571Jnited HealthCare 88 F.3d at 569Lucas 946 F.2d at
1322 & n.6;Mecklenburg Farm250 F.R.D. at 417-18.

Nonetheless, Defendants insist that, begdrsicle Il standings implicated, this
Court must limit its analysis to the facts tleaisted when the cortgint was filed, and
that Fesenmaier is not permitted to tatemedy the alleged defect. Defendants’
argument is contrary to the relevant legathority. The decisioby the United States
Court of Appeals for the Eighth Circuit WWolfe v. GilmouManufacturing Cq.143 F.3d
1122 (8th Cir. 198), is instructive. Té original plaintiff in Wolfe Vicky Heller,
petitioned for bankruptcwfter being injured in an accident bbefore commencing a
product-liability lawsuit arising from that eident. 143 F.3d all126. Heller later

reopened her bankruptcy estate and, pursisaRederal Rule of Civil Procedure 17(a),
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substituted the bankruptdrustee as the plaintiff iher product-liability lawsuit.ld. On
appeal, the Eighth Circuit acknowledged that when KHdlled her product-liability
complaint and “sought to invekthe jurisdiction of the triacourt, she did not have
standing under . . . Article 1ll .. to pursue her action.’ld. But the Eighth Circuit
rejected the defendant’s Article Il standingallenge, holding that Heller remedied the
standing problem because “oritiee trustee] replaced Ms. Her, the suit continued as if
[the trustee] had filed it originally.” Id. at 1127. In doing so, the Eighth Circuit
acknowledged that “no action shall be dismilsse the ground that it is not prosecuted in
the name of the real party in interesttiban opportunity for substitution is provided,
and that the substitution “shall have the saffiect as if the actio had been commenced
in the name of the real party in intereskd. at 1126—-27 (quoting Fe®. Civ. P. 17(a)).

Just as the plaintiff iWWolfelacked Article Il standingvhen she cmmmenced her
lawsuit, Defendants here contend that Fesenmaier lagkede Il standing when he
commenced this lawsuit. Buahe fact that the defect iWolfe implicated Article Il
standing did not preclude the plaintiff frontdaremedying the defect by taking steps to
ensure the real party in interest was prosecuting the claimThat is because Article Il
standingexistedwhen the plaintiff commenced hemisuit, she simplyvas not the real
party in interest who was entitléo prosecute the claimd. This type of defect may be
remedied after-the-factd.

Applying the Eighth Circuit’s reasoning Molfeto the circumstance here, and
assuming that the FCA claims in this cdgEame an asset of Fesenmaier’'s bankruptcy

estate in 2012, any standing defect & tdommencement of this lawsuit could have
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subsequently been remedied daybstituting the Trustee in the place of Fesenmaier. In
lieu of substituting the TrusteBesenmaier reopetédnis bankruptcy ¢ate and reached a
settlement with the Trustee pursuant to whiah Trustee relinquished the FCA claims to
Fesenmaier. As addressed below, this ggschad the same material effect as the
substitution that occurred Wolfe—the real party in interest, Fesenmaier, is prosecuting
the FCA claims. Defendantsontention that Fesenmaiaas not permitted to remedy
the alleged standing defect after filing hisygmaint is contrary tdhe Eighth Circuit’'s
decision inWolfeand, therefore, unfounded.

Rule 17 of the Federal Rules of Civildeedure applies to the transfer of legal
interests “occurring prioto the commencement of a lawsuitELCA Enters., Inc. v.
Sisco Equip. Rental & Sales, In&3 F.3d 186, 190 n.4 (8t@ir. 1995). Relatedly,
Rule 25(c) of the Federal Rules of Civildéedure “permits substitutions when . . . an
interest is transferred during a lawsuitld. at 191. Indeed, as the Eighth Circuit
recognized inVolfe even if Fesenmaier weret the real party in interest, dismissal is
not permitted based on a “failure to prosecute in the name of the real party in interest
until, after an objection, a reasonable time I@sn allowed for the real party in interest
to ratify, join, or be substituted intodhaction.” Fed. R. Civ. P. 17(a)(3¢cordWolfe
143 F.3d at 1126-27. “After ratification, joinder, or substiutithe action proceeds as if
it had been originally camenced by the real partyinterest.” Fed. R. Civ. P. 17(a)(3).

Assuming without deciding that the FCAaths in this case belonged to the
bankruptcy estate at th&ommencement of this laws, Fesenmaier presents

uncontroverted evidence that the Trustedsgquently abandoned the FCA claims.

10
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When a bankruptcy trustee abandons an adss#t,asset “ceases be property of the
estate and title reverts to the debtohi’ re Olson 930 F.2d 6, 8 (8th Cir. 1991accord
Morlan v. Universal Guar. Life Ins. Co298 F.3d 609, 617 (7t@ir. 2002) (explaining
that “the effect of a trustee’s abandoning @l is to revest the ownership of it in the
debtor,” and that “when property of thenaupt is abandoned, ghtitle reverts to the
bankrupt, nunc pro tunc, soath[the debtor] is treated &sving owned it continuously”
(internal quotation marks omitted)). Heren the December24, 2019 settlement
agreement, the Trustee exgsly abandoned any FCA clairtiteat may have belonged to
Fesenmaier’s bankruptcy estat&s such, the FCA claims belong to Fesenmaier as if he
has owned them continuously, and he is rimd party in interest who may prosecute
those claims.

Defendants rely orlnited States ex rel. Gebewt Transport Administrative
Services 260 F.3d 909 (8th Cir. 20plarguing that a relator cannot maintain standing
after the relator has assigned an F#&im to a bankruptcy estate. Gebert the Eighth
Circuit concluded that the debtors had been divested of their FCA claim both because
their “right to the claim (including any mey damages) is now the property of the
bankruptcy estate” and, evénthe debtors had not acged the FCA claim until later,
they nonetheless “assigned their right to[F@A] claim to the bankiptcy estate through
[a] settlement agreement and release.” 260 F.8d4t915. But neither circumstance is
present here. Fesenmaier never expresslgrassihis right to the FCA claim in this case
pursuant to a settlement agreement and releadnd Fesenmaier’'s right to the FCA

claim is not the property of the bankruptcyags because, evessaiming the FCA claim

11
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had been transferred to thmankruptcy estate, it has since been transferred back to
Fesenmaier by virtue of the bankruptcy teess express abandonmerftthe claim. No
such abandonment had occurred@ebert and, therefore, the Eighth Circuit did not
address the effect of suah occurrence. Therefoi@gbertis inapposite.

For all these reasons, Defentis challenge to Fesennealis standing implicates
non-jurisdictional prudentiadtanding and the real-party-in-interest requirement. Because
the record establishes that Fasaier is the real party interest with respect to the FCA
claims he asserts in this case, Defendantstion for summary judgnme on this basis is
denied.

Il. Judicial Estoppel

Defendants argue, in the alternative, fh@asenmaier should be judicially estopped
from asserting FCA claims agwit Defendants. According iefendants, asserting those
legal claims in this case is inconsistemith Fesenmaier’'s earlier position, in the
bankruptcy proceedings, namely, thatpossessed no such legal claims.

The doctrine of judicial estoppel pes a litigant who takes a position in one
legal proceeding—and succeeds—fromdaesuming a contrary positiorScudder v.
Dolgencorp, LLC 900 F.3d 10001006 (8th Cir. 2018) (citinblew Hampshire v. Maine
532 U.S. 742, 749 (2001))udicial estoppel invokes the premise that, “absent any good
explanation, a party should not be allow® gain an advantage by litigation on one
theory, and then sealn inconsistent advantage by pung an incompible theory.” Id.
(quotingNew Hampshire532 U.S. at 749). When detenimg whether judicial estoppel

applies, courts consider three factors) {lhether a party’s later position clearly is

12
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inconsistent with that party’s earlier piw®n, (2) whether the party succeeded in
persuading a court to accepattparty’s earlier position such that accepting the contrary
or inconsistent position in the later proceedivauld create the perception that one of the
courts was misled, and (3) whether the paegking to assert anconsistent position
would derive an unfair advantage or impose an unfair detriment on the opposing party if
not estoppedId. (citing New Hampshire532 U.S. at 750-51).

“In the bankruptcy context, a party ynae judicially estpped from asserting a
cause of action not raised in a reorganizagilam or otherwise mentioned in the debtor’s
schedules or disclosure statements” becdluse‘'debtor’s failure to list a claim in the
mandatory bankruptcy filings is tantamount to a representdtiah no such claim
existed.” Stallings v. Hussmann Corp447 F.3d 1041, 1047 8 Cir. 2006) (internal
guotation marks omitted). But “judicial epgmel does not apply when a debtor’s prior
position was taken because of a good-faith mestaher than as part of a scheme to
mislead the court.”ld. at 1049 (internal quotation markomitted). Because “[c]areless
or inadvertent disclosures are not the egleint of deliberate manipulation,” a court
“should only apply the [judiciaéstoppel] doctrine as axtraordinary remedy when a
party’s inconsistent behavior willsalt in a miscarriage of justiceId.

As to the first factor, ssuming that Fesenmaier had obligation to disclose
potential FCA claims in the bankruptcy prodews, his admitted failure to do so
demonstrates that he represented to the bankruptcy court that no such claim Sested.

id. at 1047. That representation clearly isoinsistent with Feserarer’s position here, in

13
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which he asserts FCA claims based on cohdhat occurred before his bankruptcy
proceedings commenced. Thus, this factogh&in favor of applying judicial estoppel.
The second factor addresses whetherbtrgkruptcy court accepted Fesenmaier’'s
prior position, such that accepting a contr@gsition in this case would create the
perception that either this Court or thmnkruptcy court has been misled. The
bankruptcy court accepted Fesenmaier's pposition when it dischrged his debt in
November 2012. But Fesenmaier amenldisdposition in the bankruptcy court—albeit
many years later—by reopening the bankruptcy proceedings and disclosing the FCA
claims. In doing so, Fesenmarepaid his previously dischad debt, with interest, such
that Fesenmaier has relinquished any benefit that he previously derived by not disclosing
potential FCA claims in the bankruptcy prodemys. As such, the resolution of the
bankruptcy proceedings no longer is preadi®n the bankruptcy court’s acceptance of
Fesenmaier’s representation that no FCA claims exigBédid. at 1049 (concluding that
the bankruptcy court did not accept ptdffs prior inconsistent position because
plaintiff's debts had not beedischarged based on the ingolete disclosures). Also,
because no inconsistency peisighere is no perception thaither this Court or the
bankruptcy court has been misled. Thisdaeteighs against apphg judicial estoppel.
The third factor addresses whether Feseeamaould derive an unfair advantage,
or impose an unfair detriment on Defendaiithe is not estoppedAs addressed above,
any advantage Fesenmag@ined in his bankruptcy meedings has been relinquished by
virtue of the reopening and settlement of la@kruptcy case. Indegtthe Trustee attests

in his declaration that therdgas been no prejudice toetttreditors or the bankruptcy

14
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estate. Notably, because Defendants indase were not creditoos otherwise involved

in Fesenmaier’s bankruptcy proceedings, Rasger gained no advantage to Defendants’
detriment in those proceeding&ee id.(rejecting application ofudicial estoppel when
the defendants in the secorake were not creditors inetprior bankruptcy proceedings).
In addition, DefendantBave not identified an unfair e@intage Fesenmaier will gain in
this case, or an unfair detramt Defendants will suffer in thisase, if Fesenmaier is not
judicially estopped from asserting his FCA ofai The fact that Defendants will have to
defend themselves against a potentiallglid claim, although advantageous to
Fesenmaier and detrimental tof®edants, does not amount to amfair advantage or
detriment. See, e.g.In re Knight-Celotex, LLC695 F.3d 714, 724 (7th Cir. 2012)
(rejecting application of judicial estoppel because it is notiutdaequire a defendant to
defend against potentially valalaims). This factor also weighs against applying judicial
estoppel.

Judicial estoppel generally is not wareghtwhen the debtor’s prior inconsistent
position was taken because of a good-faitilstakie or inadvertences opposed to a
deliberate scheme to manipulate or mislead the coGtallings 447 F.3d at 1049.
Defendants provide no basis for finding bad faithntent other than by inference. But
in Stallings the Eighth Circuit expressly rejected adopting a “rule that the requisite intent
for judicial estoppel can be inferred from therenéact of nondisclage in a bankruptcy
proceeding.” Id. (internal quotation marks omittedCourts must evaluate the specific
facts of the case insteadd. Here, for several reasonsgethecord belies Defendants’

suggestion that Fesenmaier’s nondisclosufe@A claims in the bankruptcy proceedings

15
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was intentional, let alone thétwas part of a deliberate seche to manipulate or mislead
the bankruptcy court. Fesenmaier attestssigaed declaration thae did not know that

he was required to disclogmtential FCA claims in his Ib&ruptcy proceedings. In
doing so, he provides a detalexplanation as to why helesuch a belief, including the
diligent steps that he and higfe took when preparing threbankruptcy disclosures.
Fesenmaier also attests—and the record undisputedly reflects—that Fesenmaier took
steps to remedy any possible mistake he made soon after becoming aware of it.
Those steps included hiring new bankruptcy attorney, reopening the bankruptcy
proceedings, disclosing the FCA claims, ardering a settlement agreement with the
Trustee that included repaying all of the poaly discharged debt with interest. Based
on the specific facts of this aasDefendants have not edtabed that Fesenmaier acted
in bad faith when he did not initially silose FCA claims during his bankruptcy
proceedings.

The Court is mindful of Defendants’ cemtion that Fesenmaier’s “eleventh-hour
candor does not prevent the application of giadiestoppel.” Th Eighth Circuit has
recognized that judicial estoppabhybe applied even if a debttater reopens bankruptcy
proceedings to disclose a piaysly undisclosed claimSee Jones v. Bob Evans Farms,
Inc., 811 F.3d 1030, 1033-34 (8th Cir. 2016)pphcation of judicial estoppel in such
circumstances, however, is nmeguired Id. at 1032 (acknowledginthat application of
judicial estoppel is within the distt court’s discretion). Moreovedonesis factually
inapposite in several material respects. tFire bankruptcy court had discharged nearly

$150,000 of the debtor’s unsecured debt¥imesand, although the debtor later amended
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his disclosures, there is no indication thatr@paid the discharged debt as Fesenmaier
has done hereld. at 1031-34. Second, it was undisputedanesthat the debtor had
knowledge of his undisclosed claims, ashaal received a right-to-sue letter from the
Equal Employment Opportunity Commissioand the record demonstrated that the
debtor knew that he had an olaligpn to disclose such claiméd. at 1034. Based on the
specific circumstances presentedlones the Eighth Circuit concluded that the district
court had not abused its diston by finding that the dxor intentionally failed to
disclose his claims to the bankruptcy coud. However, because those circumstances
are materially different from the circumstances presented J@aregs inapposite.

In summary, three of the four relevafatctors weigh against applying judicial
estoppel. And the record demonstrates Besenmaier’s prior inconsistent position was
a good-faith mistake—not a deliberate schetne mislead the bankruptcy court.
Accordingly, applying judicial estoppel inishcase is not warranted. Defendants’ motion
for summary judgment on this alternative basis is denied.

ORDER

Based on the foregoing analysis and ad! tites, records and proceedings herein,

IT IS HEREBY ORDERED that Defendants’ motion fosummary judgment as to

Relator Kipp Fesenmaier, (Dkt. 425)D&ENIED.

Dated: August 4, 2020 s/Wilhelmina M. Wright
WilhelminaM. Wright
United States District Judge

17



