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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

AVR Communications, Ltd., an Israeli
corporation, and Sonovation, Inc., a
Minnesota corporation,

Petitioners,
Civil No. 13-3027JNE/TNL)
V. ORDER

American Hearing Systemmc., d/b/a
Interton, Inc., a Minnesota corporation,

Respondent.

Jonathan M. Bye, Esq., Lindquist & Venum PLLP, appeared for the Petitioners.

Terrence P. Canade, Esq., Locke Lord LLP, and Jeffrey S. Storms, Gaskint Berelé
Schupp LLP, appeared for the Respondent.

This is a petition to confirm a foreign arbiteavard under the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (hereinatfiee, Convention”) Seg.
1, 1970, 21 U.S.T. 2517, amtd implementing legislation at 9 U.S.C. Chapter 2. The Petitioners
are AVR Communications, Inc., an Israeli corporation that develops, prodncksellhearing
aid technology, and Sonovation, Inits,wholly-owned subsidiary that is incorporated in the
United States The Respondent is American Hearing Systems, Inc., a Minnesota corporation that
does business as Intertdnc. Like the Retitioners Intertonalsoproduces and sells hearing aids.
AVR and Sonovation have brought the petition requestiaigthiis Courtecognize and
enforce an award th#tey received in an arbitration proceeding against Interton in Israel.
Interton opposes the petition.

For the reasons stated below, the Court will grant the petition.
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Backaround

In 2004, Interton and AVR entered intovatten Investment Agreemerdccording to
which Interton acquired a 20% interest in AVR, obtained a seat on AVR’s Boardectds,
and provided a sum of money “to be dedicated for R&D projects to be carried out by [AVR] in
the area bwireless FM communications and digital signal processiifCF No. 2at 56. The
Investment Agreement alsacludesa statement of “[t]he parties’ intention . . . that Interton will
acquire from [AVR] products deriving from such R&D projettsd. at5.

The Investment Agreemeabntains an arbitration clause, which is incorporated by
referencdrom aseparaté&stock Purchase Agreement that AVR had signed with several other
investors in 1997. ECF No. 2 at 5, 5hhis provision is the only agreementddoitrate that
existsbetweerthe parties. It reads as follows:

Arbitration. This Agreement shall be construed and enforced in accordance with

the laws of the State of IsraelAny dispute between the parties related to (or

arising out of) the provisionef this Agreement or any of its Exhibits will be
referred exclusively to the decision of a single arbitrator appointed by Imutua
consent, and failing such consent within 10 days from the date on which an
affected party first requested arbitratiothe Atitrator will be appointed by the

President of the Israel Bar Associatiolhe Arbitrator will be bound by Israeli

substantive law but will not be bound by the rules of evidence or the rules of civil

procedure. The Arbitrator will be required to provide the grounds for his ruling in
writing.

The competent court will have such supplementary jurisdiction for all issues

arising and/or relating to the Arbitration as is provided by the Arbitrataw of

1968, and/or may be necessary to resolve such dispute.

Id. at 50.

Disputesarose between the partiesthe years after the Investment Agreement was

signed One dispute centered on Interton’s obligation to acquire two prathatsVR had

developed +eferred taasthe “DFC technology” and the “W.C. compang’ — andintegrate

them into its hearing aidsAVR took the position that Interton had undertaken those obligations



as a result ohegotiations thatook place between the parties in the morghisoundinghe
signing of the Investment Agreement. In 2007, AVR and Sonovatiated arbitration
proceedings against Interton in Isragkr this and other disputes pursuant to the arbitration
clause in the Investment Agreement. AVR and Sonovattagement of Clainassertech
number ofbreach of contract and tort claims and demanees of millions of dollaren
damages.

Interton immediately antestedhe arbitrability of theclaims, arguing to the Israeli courts
thatthey werenotencompassed by the agreement to arbitrate in the Investment Agreement
However, Intertors narrow reading of the arbitration agreement vegected byboth the Tel
Aviv District Court and the Supreme Coaftlsrael Applying, & the Investment Agreement
specified,Israeli law,the Israeli Supreme Courh appeatlid a close reading of trebitration
provision and determined that Interton fzapteed tarbitrate

the arguments of the parties raised on the grounds of torts and derivinghieom

Investment Agreementas well as arguments a@ncerning conducting of

negotiations prior to the engagement in the Investment Agreement and as regar

the undertakings dfnterton] that were indeed made (to the extent that made) a

few months after the Investment Agreement, howdkiey are related to the

Investment Agreement and/or arising out of Mote well— this does not mean

thatany dispute and disagreement betwgeterton] and[AVR and Sonovation]

will be heard as part of an arbitration proceeding, however only dispudes a

disagreements pertaining to or arising out of the Investment Agreement.

ECF No. 51 at 8(English translation of Hebrew originalWith the scope of the arbitration
agreement thus defined, the Israeli Supreme Court dettidetthe causes of action that are
specified in the Statement of Clasubmitted byfJAVR and Sonovationdgains{interton] —

which included the claim regarditige DFC technology and the W.C. components — “should all

be heard as part aharbitration between the partiésid. at 7.



Several gars of arbitration proceedings themsuedn Israel Interton participate in
thoseproceedings andigorouslydefended itself againgtVR and Sonovatids claims. After
numerous motions arelidentiaryhearingsthearbitratorissued a written decisiaon
November 29, 2011, ECF No. 5-1, Ex. 2 at 17-32, which he amended shortly thereafter on
December 11, 2001, ECF No. 5-1, Ex. 3 at 34-37. Interton challentpedarbitrator’'sdecision in
the Israeli court®n substantive grounds, in response to which the arbitrator supplemented the
decision with additional reasoning on October 24, 2012. ECF No. 5-4, Ex. 7 at 20-30.

The arbitrator rejected all of AVBnd Sonovatios claimsexceptthose regarding the
DFC technology and W.C. components. On those claims, the arbitrator found that Intérton ha
entered into and breachw&do binding oral contractsaancillary to the Investment Agreemeid,
purchase and market particutarantities of those devices. To remedy those breaches, the
arbitratorawarded AVR and Sonovation $2.675 million in damagesone million Israeli New
Shelelsin fees and expenses. ECF No. 5-1 at 34-37.

Interton moved to revokd&atawardin the Haifa District Courtghallenging the
arbitrator’s reasoning and his handlingceftain evidentiary issuedHowever after Interton
failed to deposit a $1 million guarantee that the courts had ordbeedaifa District Court
summarilyrejected the motion arehtered judgmeron the awaran July 22, 2013. ECF No. 5-
5, Ex. 10at 5653. Interton appeadl that ruling to th&upreme Coundf Israel whichaffirmed
it on October 28, 2013. ECF No. 4 at 2-8.

One weelafter the arbitrator’'s award thus became final in Israel, AY¥R Sonovation
brought this petition requesting that this Caedognize and enforaein the United States

under the Convention. Interton oppo#ss petition



Discussion

The Convention on the Recognition and Enforcement of Foreign ArBitraids entered
into force in the United States in 197®.containgwo complimentary dectivesfor U.S. district
courts. Firstwhere partiebave entered into a valid, written, international, commercial
arbitration agreemenéyrticle Il of the Conventiomequiresdistrict courts togive effect tathat
agreement by declining to hear their dispute and referring itn&grackto the arbitration
proceedingshey agreed tatilize. Second, where the parties have already concluded foreign
arbitration proceadgs, district courtsare to recognize tharbitralaward “as binding and enforce
[it] in accordance with the rules of procedure offthaited States]under the conditionisid
down in” Articles Ill-V of the Convention.

Accordindy, under theamplementing legislatiora party who has received an award in a
foreigncommercialarbitration mayfile a petitionfor an order confirminghataward in ay
district court “in which save for the arbitration agreement an action or ghogeeith respect to
thecontroversy between the parties could be brought . ..” 9 U.S.C. 88 203, 204 h207.
petition must be accompanied by both the arbitrator's award ampaittes’ written agreement
to arbitrate. ConventionArt. IV (1). Upon a properlfiled petition,thedistrict court “shall
confirm the award unless it finds one of the grounds for refusal or deferral of rE@o@ni
enforcement of the award specified in the . . . Convention.” 9 U.S.C. § 207.

The grounds on whicadistrict court may refuse to remgnize and enforce a foreign
arbitral awardare listel in Article V of the Convention. The burden is on the respondent who
opposes the petition to establiiat

(a) The parties to the agreemdtd arbitrate]were, under the law applicable to

them, under some incapacity, or the said agreement is not valid under the law

to which the parties have subjected it or, failing any indication thereon, under
the law of the country where the award was made; or



(b) The party against whom the award is invoked was not given proper notice of
the appointment of the arbitrator or of the arbitration proceedings or was
otherwise unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling within
the terms of the submission to arbitration, or it contains decisions on matters
beyond the scope of the submission to arbitration, provided that, if the
decisions on matters submitted to arbitration can be separated from those not
so submitted, that part of the award which contains decisions on matters
submitted to arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties, or, failing such agreement, was
not in accordance with the law of tbheuntry where the arbitration took place;
or

(e) The award has not yet become binding on the parties, or has been set aside or
suspended by a competent authority of the country in which, or under the law
of which, that award was made.

Convention Art. V(1). In additiorg court may refuse to recognize and enforfmeign arbitral
award ifit determines thadloing so would be contrary ttomestic public policy or if the parties’
dispute is not capable of settlement by arbitration under domestiddamwention Art. V(2).

In accordance witlthe Convention’s “general preaforcement biasParsons &
Whittemore Overseas Co. v. Societe General de I'Industrie du Papier (RARIBAG.2d 969,
973 (2nd Cir. 1974), these seven grounds for refusing to confirm an award have been held to be
exclusive See, e.g., Ministry of Defense and Support for the Armed Forces of the Islamic
Republic of Iran v. Cubic Defense Systems, B&5 F.3d 1091, 1097 (9th Cir. 201Yysuf
Ahmed Alghanim & Sons, W.L.L. v. Toys “R” Us, 1126 F.3d 1523 (2d Cir.1997) As a
result, an opposed petition to recognize and enfofoeeggn arbitral awardh a U.S. district

court involves anore limited and circumscribadquiry than an action to set aside or vacate the

same award brought in the foreign cowynitr which, or under the law of which, it was rendered.



Here,without citinganyAtrticle V groundat all, Interton argues that the Court should
deny AVR'’s petitionbecause of “one core issuehig]award does not arise from a written
arbitrationagreement.” ECF No. 17 at 7. Put another way, Interton urges the Court to “refuse to
confirm the Israeli abitral award . . . because the award arose from two oral agieem
[regardingthe DFC technology and W.C. components] that do not contain vaédragnts to
arbitrate.” Id. at 9.

As an initial matterthe parties do of course have a written agreement to arbitiiage
arbitration provision in the Investment Agreement. It is true tleatbitrator’'s decision makes
clearthatthe arbitralawardarosefrom Interton’s breach of oral contracts to purchase and market
AVR'’s DFC technology and W.C. components, #matthose oral contracts did not contain their
own arbitration provisionsBut, it is equally clear that the partiesterednto abroady-worded
arbitrationagreemenivhen they memorialized their tiestime Investment Agreemerdnd that
the Israeli courts- to which Interton itself turnet challenge the arbitrability dhe claims—
foundthat itencompassed the dispute over the DFC technology and W.C. components.

AVR and Sonovation have properly submitteis thritten agreement to arbitratere
with their petition. Interton does not challenge the authenticity ef lthvestment Agreement or
the arbitration provision it incorporates, nor doanake any argument thtkitey areinvalid or
unenforceable for any reason. Thussmite the way Interton frames its opposition to the
petition, the heart of this matter is whether the valid writigreemento arbitratethat does exist
and bindthe parties encompasses the particular dispute that gave rise to the arbittal Bwar
other words, it is a question of scope. Article V(1)(c) of the Convention is theneiplieated
As previously notedhatground calls for the Court to refusedonfirm a foreign arbitral award

if the respondent establishes that “[tjhe award deals with a difference nanptatel by or not



falling within the terms of the submission to arlditva, or it contains decisions on matters
beyond the scope of the submission to arbitration . . . .”

With that said, the Convention does not on its face sphoifgthe scope of the parties’
agreement tgubmit disputes to arbitration is to be determined. Interton would havetiithat
Courtis obliged tomake a de novo determinationtbéarbitrability of the dispute that formed
the basis of the arbitral award using domestic laithout reference or deference to the Israeli
courts’ decision; indeed, the whole of its opposition to the petition rests on this premise.

However, the two principle cases Interton cites in support of its pren@baa
Minmetals v. Chi Mei Corp334 F.3d 274 (3rd Cir. 2003) aBdrhank Group v. Oracle Corp
404 F.3d 657 (2n€&ir. 2005), ECF No. 17 at 8-10areoff point. Those cases conceda
district court’s obligation to independently determinedRistencenot the scope, of a valid
written arbitration agreement as a preconditiohdaringa petition under the Convention.

In China Minmetalsthe petitioner had initiated arbitration proceedings in China pursuant
to two purportedcontractghat contained writtearbitration clauses334 F.3d at 278The
respondent argued that the contracts had been forged, but the arbitrators found the wh&acts
legitimate and awarded several million dollars to the petitiolter.The petitioner then brought
an action to recognize and enforce the award, which the district court grartedtwibnducting
an evidentiary hearinigito the validity of the contractdd. On appeal, the Third Circwtosely
examined the structure and purpose of the Convention as a whole and coticdtidedistrict
court may properly refuse to enforadoreignarbitral awardwhere no valid written agreement
to arbitrate exists between the partiék.at 286. The case was therefore remanded for the
district court to determine whether the contracts presented by the petitienrgegenuine or

forgeries. Id. at 289-90.



In Sarhankthe Sarhank Grougnd Oracle Systentsad entered into an international
commercial contradhat contained an arbitration provisiofi04 F.3d at 658Whena dispute
arose, Sarhank initiated arbitration proceedingsgyptagainst both Gicle Systems and Oracle
Corp.,SystemsU.S-based parent companid. Oracle Corp. objected to its inclusion in the
arbitration, arguing that it was not a party to the contract between Sarhankaate $ystems
and thereforéadnot consented to arbitratiomd. The arbitrators rejected that argument and
issued an award in Sarhank’s favor, for which itrdee Oracle Systems and Oracle Corp. to be
jointly and severally liableld. at 658-59. Sarhank then petitioned a U.Sridtstourt to
recognize and enforce its award against Oracle.Cotat 659. The district court grantdte
petition, but theSecond Circuit vacated and remanded for a determination as to whether Oracle
Corp., as a non-signatory to the contract containing the arbitration provision, was bound “on any
basis recognized by American contract law or the law of agency” by OrattnBysigreement
to arbitrate with Sarhankd. at 662-63.

These cases, then, do mofactdictate that the Courhust undertake its own analysis of
thearbitrability of the disputaunderlying the awarah these circumstancednstead, they
confirm that a district court is obliged to make its own threshold determination tivatittiee
arbitration agreement submitted by the to@tier along with the arbitral award is valid and
binding on the respondent, regardless of the fact that a foreign arbitrationclaaly étken
place. China MinmetalsandSarhankare thus in line with decisions of other courts that have
found the existere of a validand bindingwritten arbitrationagreement whatever its content
to be a “prerequisite” to an action to enforce a foreign arbitral avied.e.g.,Czarina, L.L.C.

v. W.F. Poe Syndicat858 F.3d 1286, 1292 (11th Cir. 2004) (“Where a party has failed to

satisfy the agreemeim-writing prerequisite, courts have dismissed the action for lack of



jurisdiction.”). Because Interton does not contest the validign@yrcebility of the writen
arbitrationagreement that AVR and Sonovation submitted heesetlsases areapposite.

Interton’s position that it is left to this Court to make a de novo determinatidhef
arbitrability of the dispute underlying the awardaccordance withamestic law- could wellbe
the default rule for Article V(1)(c)Cf. First Options of Chicago, Inc. v. Kaplagl4 U.S. 938,
943 (1995). However, even if it ihe parties overrode that default hesgen they
unambiguously agreed to the contrary indhgitration provision itself, which specifies that
“[t]his Agreement shall be construed and enforcealceordance witthe laws of the State of
Israel” and thatll issues arising and/or relating to the Arbitratiare to be resolved by the
Israeli couts having jurisdiction over the proceedings pursuant téstiaeli Arbitration Law of
1968. These terms clear though they arede not make even a cameo appearandet@ntons
submissions.

Whether thalispute over thallegedoral contracts between AVR and Interton fell within
or without theirarbitration agreementas a question ats scope. Parties may agree to arbitrate
the scope ofrditration;in the absence of such an agreement, they turn to the couats for
decision Here, AVR and Interton contemplated that the courts, rather than the arbaitat
determine the scope tfeir arbitration. In fact, they not only specified which law would apply
to the questionigraeli law), but also which courts would supply thesawer—the Israeli courts.

And that is what happened. Interton itself took its scope arguments to the Israsli cour
and no less a tribunal than the Supreme Court of Israel construed the arbitratioomprovisi
accordance with Israeli law and conatdithat the parties’ agreement is worded broadly enough
to encompass their dispute over the DFC technology and W.C. compoudetfgss the Israeli

Supreme Court made a radical mistake in applying Israek-land Interton does not argue that

10



it did — this outcome could reasonably have been within the contemplation of the parties when
they selected their law and forum. Indeed, though Interton of course disagretdsevasult of

the process it agreed to utilizedoes not ssertthat it was not fullyheard on the issue, tirat

the Israeli courts did not have jurisdiction, or that their decisigerebiasedin any way’ In

these circumstances, Interton’s argument has come to a dead end. The pgeirsetor the
arbitrability of their disputestbe determined by Israeli cougpplyinglsraeli law, andhere is

no avenue for this Court to rescind that agreement here.

In sum, Interton not only agreed to arbitrate all disputes “relating toigimgfrom)” the
Investment Agreement in Israeljttalso agreed that tiseopeof thatclausewoulditself be
determined by Israeli courtésdin accordance with Israeli law. Those terms are clear
unambiguous, and consequential. This Court may not, consistent with the Convention, allow the

parties to rditigate the construction of their arbitratiagreement here

THEREFORE, IT IS ORDERED THAT:

1. Petitioner’s Petition to Confirm Foreign Arbitral Award [ECF No. 1] is GRANDT

2. TheArbitrator's Award of November 29, 2011 [ECF No. 5-1, Ex. 2 at 17-32],
amendedy the Decision of December 11, 2011 [ECF No. 5-1, Ex. 3 at 34-37] and the
Reasoning Supplement of October 24, 2012 [ECF No. 5-4, Ex. 7 at 28-30],

CONFIRMED.

! Interton doesbject to the Israeli courts’ requirement that it post a guarantee as a

precondition to hearing its appeal of #mbitrator's awardand notes its belief that this “pag-

play” requirement is inconsistent with due process. ECF No. 17 at 6 n.1. However, the Haifa
District Court and thésraeliSupreme Court required Interton to post the guarantee only when it
sought review of the substance of the arbitrator’s award in 2012-13. Interton was naittsubje
this requirement and was fully heard on the merits when it contested the arbytcdlAlWVR and
Sonovation’s claims in the Tel Aviv District Court and the Supreme Court of israe07-08.
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3. Judgment i€£NTERED in accordance with the confirmed arbitral awardawvor of
Petitioners AVR and Sonovation and against Respondent Interton as follows:
a. Respondent will pay Petitioners $2,675,000 in damages, plus 4% annual interest
from January 1, 2007 until payment is made and linkage tistheli G nsumer
Price Index from December 11, 2011 until payment is made;
b. Respondent will pay Petitioners 1,000,000 Israeli New Shekels in fees and costs,
plus 4% annual interest and lexe to the Israeli Consumer Price Indieom
December 11, 2011 until payment is made;

c. Respondent will payalue Added Tax in accordance witraeli law.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: Januar$1, 2014 s/Joan N. Ericksen
The Honorable Joan N. Ericksen
United States District Judge
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