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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Charles Longlois
Plaintiff,
No. 13ev-3345(IJNE/SER)
V. ORDER

Stratasys, Inc.,

Defendant

Plaintiff Charles Longloi$rings this action under the Fair Labor Standards Act
(“FLSA”), 29 U.S.C. § 20&t seq. alleging that he worked overtime hours for whichfarser
employer, Defendant Stratgs, Inc, did not properly compensate hinihe case is before the
Court onthe partiestrossmotions forsummary judgmenandon Longlois’ motion to exclude
thetestimony of Stratasys’ twexpert witnesses.

For the reasons and in the manner set forth hdoth of Longlois’ motions argranted

in part and denied in pamvhile Stratasys’ motion is denied

Background

Stratasys manufactures and distributes tdreeensional printersThe company
provides installation and maintenance services for those printers throbggldtService
Engineers (“FSEs})salaried employeas the customer service department who work out of
their homes and travel to client sit@s assignments given to them by a supervistrat&sys
hired its first FSENn 1995, at which time it classified tip@sitionas exempt from the FLSA'’s

overtime requiements.
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Stratasys first hiretlonglois as an FSE in 199e leftthe company in 2000. Longlois
wasre-hired as an FSE in 2007, ahdcontinued working for Stratasys in that capacity until
August of 2014. Longlois’ secoratint with Stratasys thefocus of this action.

During thatperiod, one of LongloistolleaguesGreg Holawayraised concesthat
FSEs wereoutinely working substantial overtime hours for which they were not being properly
compensatedHolawaywas subsequently fired, for reasons that are dispUtedreafterin
April of 2012,Holawayfiled a putative collective action in this District, alleging that Stratasys
was in violation of thé&LSA with respect to its classification of FSEs as exempt from the
statute’s overtime requireantsand its corresponding failure to pay the FSEs a premium for their
overtime hours.Holaway v. Stratasys et.aNo. 12ev-998 (PAM/JSM). That case was
conditionally certifiedas a collective action in October of 2012. Notice was then provided to all
United Statedbased FSEs who had worked for Stratasys since October of 280&0f them —
Longlois,Duane Schwarzeand Dale Wilson — opted to the lawsuit. (Wilson was
subsequently dismissed from the case on the joint stipulation of the parties.)

In January of 2013s theHolawaycase moved forwar&tratasyseclassifiedits FSEs
as nonexemptemployees With this changeStratasy®egan compensating Longlois and his
fellow FSEs forany overtimenorked using the “fluctuating workweek” methoesdribed at 29
C.F.R. § 778.114. Longloegreed to this arrangement, dhdreforeseels no damage®f the
periodafterJanuaryof 2013 his claim relates only to thecedingperiod, during which it is
undisputed that Stratasys never paid bmany dher FSEan overtime premium

Discovery proceeded the Holawaymatterthrough the fall of 201,3at which time
Stratasys filed a motion to decertify the case as a collective adti@ndecision that issued in

October of 2013, thelolawaycourtgranted thatnotion, finding that Holaway, Longlois, and



Schwarze’'slaimseachrequireda factspecific inquirythat would negatany efficiency to be
gained from maintaining the case as a collective action. As a result, lsoagtbSchwarze
were removd from theHolawayaction That caseéhen moved forward with Holaway as the
lone plaintiff.

After the decertification oHolaway, Longlois and Schwarze jointly filed théstion
against Stratasyia December of 2013, asserting a single count underlLt8& For unpaid
overtime compensatiorLater that same montkhe Court irHolawaygranted Stratasyshotion
for summary judgment. In so doing, the Court did not reach the question of whethey$Stratas
hadmisclassifiel Holaway as an exempt employdastead, it concludetthat Holaway’s claim
failed, regardless ofvhether he had been misclassified, becaudebeot put forth sufficient
evidence on which a jury could find that he had worked overtime f@u8tratasys Holaway
appealed that decision

Meanwhile, thisactionproceeded. In May of 2014, thinited StatedMagistrate Judge
severed Schwarze from the caae ordemwhich the Court affirmed in June of 2018chwarze
has since filed a separataseof his ownaganst StratasysSchwarze v. Stratasys, Inc. et al
No. 14¢v-2043 (PJS/JJK).

Thusproceeding @ne herelonglois fileda motion in September of 20%éekingpartial
summary judgment oa numbeof the affirmative defenses Stratasys asserted in its Answer, as
well as aDaubertmotion targeting Stratasys’ two expert witnessédéter briefing on those
motions was completethe Eighth Circuit issued its decisionHolaway, affirming the district
court’s grant of summary judgment to Stratasp®laway v. Stratasy¥71 F.3d 1057 (8tGir.
2014). Shortly thereafterin November of 2014Stratasys filed its motion for summary

judgmenthere The Court heard oral argument on tineepending motions together.



Discussion

Longlois claims that Stratasys violated the FLSA by failing to pay him at overtinge rate
when he worked more than forty hours in a week during the period prior to January of 2013.

As a general rulsubject to certain exceptiorthe FLSA prohibitanemployerfrom
“employing] any of his employees . . . for a workweek longer than forty hours unless such
employee receives compensation for his leiympent in excess of [forty] hours . at a rate not
less than one and omalf times the regular rate at which he is employ&t® U.S.C. §
207(a)(1). See alsdarrett v. ERC Properties, Inc211 F.3d 1078, 1081 (8th Cir. 20007 ke
FLSA requires covered employers to compensateexempt employees at overtime rates for
time worked in excess of statutortiefined maximum houry. If an employer violates this
provision, the statute providés the employee to recover, througlprivate cause of actipfin
the amount of [his] unpaid overtime compensation . . . and in an additional equal amount as
liquidated damages.” 29 U.S.C. § 216(b).

Longlois’ claim for those damages implicates a number of discrete issuel tinic
parties address in depth on the three pending motions. The Courtwilgihenglois’ Daubert

motion, and will then move to the parties’ competing motions for summary judgment.

l. Daubertmotion.
With his Daubertmotion, Longlois urges the Courteacludethe proposed testimony of
the two expert withesses Stratasys tesignated to testify at trighlexander Passdino and
Neil Lapidus.
It should be noted at the outset thatpheties initially debated the timing bbnglois’

motion Stratasypreviouslydesignated Passténo and Lapidus ass testifyingexpertsin the



Holawaymatter,ata time when Longlois and Schwarze were patrticipating in that suit-&s opt
plaintiffs. Accordingly, the reports that were disclosed and the depositions that were taken of
Passantin@and Lapidus during discovery in thi®lawaylitigation pertainnot onlyto Holaway'’s
unpaid overtime claim, but also to Longlogsid SchwarzZs.

In this action, the Scheduling Ordzalled for Stratasys to disclose the identity of its
expert withesses by November 1, 20fb4 their reports to be provided to Longldig Decenber
1, andfor their depositions todocompleted by December.15onglois, howeverfiled his
Daubertmotionin late Septembesf 2014 beforeStratasys had designated axperts herand
more thara month before its deadline for doing so. Consequesitigtasys objected to the
motion as premature, bittdid also respond on the merits of the issues raised by Longlois.

Prior to oral argument, Longloisformed the Court that Stratasys did in fact designate
both Passantino and Lapidusitasestifyingexpertsby the November 1 deadlinend Stratasys
did not persist in its objection to the timg of theDaubertmotion atthe hearing With that said
there has been no mention from the parties that either Passantino or Lapidusigronmgies
with anew or supplementaéport specific to this caser that any additionadepositions were
takenof them. Therefore, in the absence of any indication to the contraryHeopartiesthe
Court understands tlexpertreports and depositions taken during Haawaylitigation and
submitted by Longloiso be the operative materials here, and considers the methisdubert
motion to have been fully argued.

Turning to the substance of Longlois’ motion, then, it is Stratasys’ basldre
proponent of thexperts’ testimonyo establishts admissibilityby a preponderance of the
evidence Daubert v. Merrell Dow Pharmaceuticals, In&09 U.S. 579, 592 n.10 (1993). To do

so, Stratasysnust show that the proposed testimony meets the “three preredutiesieral



Rule of Evidence 7041) that the witness is “qualifieds an expert by knowledge, skill,
experience, training, or education,” such thaishable to‘assist the trier of factivith matters
within hisarea of expertis¢€2) tha his testimony will be relevant, such that it “will help the trier
of fact to understand the evidence or to determine a fact in issuwe(3) thahis testimony will
be “reliable or trustworthy in an evidentiary sense, so that, if the findacbétepts it as true,
it provides the assistance theder of fact requires.’Lauzon v. Senco Products, In270 F.3d
681, 686 (8th Cir. 2001) (internal quotation omitted); Fed R. Evid. 702.

For the reasons discussed below, Lapidus’ proposed testimony is admissible, but

Passantino’s is not.

A. Passatino.

AlexanderPassantino is an attorney, now in private practice, fatmerly worked in the
Department of Labor, including serviag the Actng Administrato of the Wag and Hour
Division. The depth of Passantin@gperience workingvith thewage and hour provisions of
theFLSA, andwith the DOL'’s regulations anidterpretation®f them, is evident.

Nonetheless, the testimony Stratasys proposes to elicit from Passantezolis
inadmissible. In his repgrPassatino offers several “[o]pinions regarding the Wage and Hour
Division’s positions and practices witbspect to calculating back payin particular,

Passatino assertshatthe fluctuating workweek method is the proper wagalculataunpaid
overtime compensation where “a nexempt employee was paid a salary, but not overtime”;
critiques the damages calculation made by the thredqmertificationrHolawayplaintiffs as
inconsistent with the FLSA and the regulations; and sets forth his view as to whichvgork-of

related travel time “should be treated as FLSA hours worked.”



Despite thavay Stratasys hasouchedt, Passantino’s repoig aseries of'legal
conclusions with no analytical reasoning or support” that, if admitted, would inappebypriat
supplant the judgment of the district courtlh re Acceptance Ins. Companies Securities
Litigation, 423 F.3d 899, 905 (8th Cir. 2005}.id fundamental thaexpert testmony on legal
matters is not admissible. . . . Matters of law are for the trial judge, and it is ¢f&sjjodb to
instruct the jury on them.’S. Pine Helicopters, Inc. v. Phoenix Aviation Managers, B0
F.3d 838, 841 (8th Cir. 2003%eealsoPolice Retirement System of St. Louis v. Midwest Inv.
Advisory Service, Inc940 F.2d 351, 357 (8th Cir. 1991) (finding error in allowing the “former
head of the Securities and Exchange Commission’s Division of Market Regulattas a
lawyer” to “lecture[] the jury on what 8§ 28(e) [of the Securities Exchanggreant” because
“[e]xplaining the law is the judge’s j6land the expert’s “extensive larelated expert testimony
allowed him to usurp the judge’s place”).

Longlois’ motion toexcludePassanting testimony igherefore granted

B. Lapidus.

Longlois’ motion toexcludethe proposed testimony dfeil Lapidus, however, is
unavailing Lapidusis an experiencecertified Public Accountant whoas retained by
Stratasys to review the evidence and render an opinion regarding théhastirs three pre
decertificationHolawayplaintiffs worked duringeach week in the three years betwAegust of
2009 and August of 2012. Lapidusport includes a spreadshéetvhich heentered his
conclusions regarding the number of hours Longpest each day with clienfgioing
administative work, and travelin@nd it also indicatethe dates on which Longlois took paid

time off and in what amounts.



By Lapidus’ tally, Longloisvorked a total of 328.75 overtime hours between August of
2009 and August of 2010; 597 overtime hours between August of 2010 and August of 2011; and
396.45 overtime hours between August of 2011 and August of 2012. Lapidus also opines that,
using thefluctuating workweeknethod to calculate overtime pay, Longlois would be owed
approximately $10,000 in “back wajdor the latter two years’ worth aivertime or $13,600
for all three
Longlois contends that Lapidus is rmptalified to testifyon these mattetsecause he is
not, as his deposition maalear, an expert in tHd.SA. Furthemorg Longlois claimghat
Lapidus’lack ofindependent knowledge of te&atute’swage and hour provisiored him to
rely unquestioningly on the legal positions expressed in Passantino’s report and to “invent” his
own methodologyor determining the hours that Longlois worked.
Theseobjectionsareunpersuasive Longlois’ claim is that he worked overtime hours for
which he was not properly compensat&fratasyslid not keep a precise record of Longlois’
hours during the time periadlevant to thatlaim. It is evident, though, thatéredoes exisa
variety of other evidence — contemporaneous scheduling and pagaidls travel receipts, and
computer log-in information, for instance — from which Longlois’ workdays cbeld
reconstructed. Lapidus has done one such reconstruction, based on his review and synthesis of,
among other evidence, three years’ worth of calendar entries and expeintse fdm@reis no
doubt that an accountant with Lapidesédentials igully qualified to perform thisype of
analysis, thahis conclusions are based on ample data, andhith&gstimony will be of
assistance to the jury
This, of course, is no commentary on whether Lapidus’ reconstruction will be peesuas

Theaccounting Lapidus conductedaessarilynvolvesinterpretatiorof therecordson which it



is basedandrequiresassumptions to be dravimom them-for example that Longlois took a one
hour meal break oall days for which his expense repoointaineda lunch receipt Longlois

takes issue with these aspectéabpidus’ proposed testimony, but “mere disagreement with the
assumptions and methodology used does not warrant exclusion of expert testiDaviyg. E.
Watson, P.C. v. U.5668 F.3d 1008, 1015 (8th Cir. 2012) (quotBynergetics, Inov. Hurst

477 F.3d 949, 956 (8th Cir. 2007)f. Longlois believes as his motion makes cleathat

“other assumptions and methods werare appropriate” fodetermining his overtime hours and
calculating the appropriate compensation for thieewill “ha[ve] the oportunity to make this
apparenthrough crossexaminaion.” 1d. (internal quotation omitted)lt will then be for the

jury to decidehecredibility and weight that should be afforded_apidus’ testimony.

Forsimilarreasons, Lapidus’ use of Passantino’s report is not disqualifygggrdless of
whether Passantino’s testimony is itself admissiBleeFed. R. Evid. 703. Lapidusdicatesin
his reportthat he relied oPassantino’s repoin two ways: to set the pamneters for hignalysis
regarding the hours Longlois expended in compensable veampensablé&avel time, ando
determine thathe fluctuating workweeksitheproper method for calculatirthe compensation
that would be owed to Longlois for hpsistovertime hours.

Longlois will, as noted, be free to challeragdrial the framework withimvhich Lapidus
conducted his accountinddut, significantly,Longlois has not shown here tldther of the
premises Lapidus derived from Passantino’s repdidwed. As discussed below in relation to
the parties’ summary judgment motiohsnglois has not established that usingfluctuating
workweekmethodto calculatehis unpaid overtime compensation wouldifeppropriate. And
as for the compensability of travel time, Longlois has made no argamnaihthat the rules

outlined in Passantino’s report and applied by Lapidus are legally unsound.



Longlois’ motion to exclude Lapidus’ testimonytigereforedenied.

. Summary judgment motions.

Turning nowto summary judgment, the partiesoss-motions are, at bottom, founded on
fundamentallydifferentvisions of the record. In Longlois’ viewhe record demonstrates
unequivocally that he worked overtime hours for which he should have been, but was ndt, paid a
overtime ratesand a trial is therefore needed only to determine the amount of his recavery.
StratasysvView, however, narial at allis warranted becauslee record cannot sustain Longlois’
claim for unpaid overtime compensation. According to Stratasys, Longlois’ evigence
insufficient to establiskthat he worke@ny particulaovertime hours, and even if naonglois
was not entitled to be paahovertimepremium for those hours in addition to his salary.

Thesemotions areof course, governed tiederal Rule of Civil Procedure 56(a), under
which summary judgment is proper only “if the movant shows that there is no genypine @is
to any material fact and the movant is entitled to judgment as a matter offavitiermore,

“[t] he burden of demonstrating there are no genssiges of material fact rests

on the moving party, and we review the evidence and the inferences which

reasonably may be drawn from the evidence in the light most favorable to the

nonmovihg party. Davis v. Jefferson Hosp. Ass'685 F.3d 675, 680 (8th

Cir.2012) (internal quotation marks and citation omitte@iie nonmoving party

must substantiate his allegations by “sufficient probative evidence [tlatldw

permit a finding in [his] faor on more than mere speculation, conjecture, or

fantasy.” Mann v. Yarnell,497 F.3d 822, 825 (8th Cir.2007) (alteration in

original) (quotation marks and citation omitted)Where the record taken as a

whole could not lead a rational trier of fact to find for the nonmoving partye ther

is no genuine issue for trial."Torgerson v. City of Rocheste843 F.3d 1031,
1042 (8th Cir.2011) (en banc) (quotation marks and citation omitted).

Holaway, 771 F.3cat 1058-59.
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As explained below, these standarddate that neither of the parties prevail on their
motion in its entirety. Summary judgment is, however, appropriateexfiscreteissue of

misclassification Trial will be needed to resolve theste

A. Misclassification.

The firstissue for consideratias whether Stratasys properly determined that Longlois
wasexemptfrom the FLSA’s overtime protections prior to the company’s decision to pa¥ all
its FSEs an overtime premiummderthefluctuating workweek method beginning in January of
2013. Longlois argues that, as an FSewas a “blue collar” worker whehouldalwayshave
been classified as nexemptand therefore entitled to an overtime premiunratdsysthough,
maintaingthatLongloiswas appropriately deemed to beessempt “white collar” employee in
the period before it reclassified him, along with all of the other FSEs, asxeompt:

As the exemption of an employee from the FLSA’s overtime protections isiranagive
defense for an employer accused of failagay overtime wages, the burden falls on Stratasys
hereto prove that it correctly classified Longlois as exenitDonnell v. City of Omaha, Neb.
999 F.2d 293, 295-96 (8th Cir. 1998)jected on other groundduer v. Robbins519 U.S. 45
(1997). That burden is not insignificant: the exemptions are “narrowly construed irticorder

further Congress’ goal of providing broad federal employment protgtaod Stratasysmust

! Whether an exemption applies to an emplaogeematteiof that employee’s duties and

activities. Seg e.g.,Icicle Seafoods, Inc. v. Worthingto#i75 U.S. 709, 714 (1986)owever,

Stratasys makes no allegation, and offers no evidence, that its reclassiti¢&SESs as non-

exempt in January of 2013 was either precipitated by or coincided with amyecimatheir dties

or activities And in fact, Longlois specifically testified in his deposition in Februa®04f3

that his job duties had not changed since Stratasys re-hired him as an FSE in 2007.
Stratasys thus attempts to persuade the Court that the very s@@seadd activities that

it concedes made Longlois a rexempt employee after January of 2013 nonetheless made him

exempt before then. Stratasys offers no explanation for this anomalous position.
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demonstrate that [Longloidi} ‘plainly and unmistakably withifthe] terns and spirit’ of at
least one of themSpinden v. GS Roofing Prods. C#4,F.3d 421, 426 (8th Cir. 1996) (quoting
Arnold v. Ben Kanowsky, In861 U.S. 388, 392 (1960)).

The exemptions include: (1) “any employee employed in a bona fide executive,
administrative, or professional capacity,” 29 U.S.C. § 213(a)(1); (2) “computer systeatysts,
computer programmers, software engineers, and other similarly sloleputer employeesid.

8§ 213(a)(17); and (3) “[e]mployees who perform a combination of exempt duties . . . for
executive, administrative, professional, odéssales and computer employé@9.C.F.R. §
541.708. Stratasysargueghat theFLSA’s administrative and/or combination exemptions
applied to Longlois in his job as an FSE prior to January of 2013.

In considering whether they did, how Longlois spent his working hours as an FSE is an
issueof fact, while thefultimate question . . . of ‘whether [his] particular activities excluded
[him] from the overtime benefits of the FLSA is aegtion of law . . . governed by the pertinent
regulations promulgated by the Wage and Hour Administratepihden94 F.3d at 426
(quotinglcicle Seafoods475 U.S. at 714)See als@arrett, 211 F.3dat 1081 (“Disputes
regarding the nature of @amployeés duties are questions of fact, but the ultimate question
whether an employee is exempt anthe FLSA is an issue of lay.”

As explainedbelow,the material facts regardingynglois’ dutiesand activities as an FSE
are not disputed. Othisrecord Stratasys cannot meet its burden of provingltbaglois fit

plainly and unmistakably within any of tiegemptions on which it relies

2 In its Answer, Stratasys stated as an affirmative defense that “the admirgstrativ

computer, and/or combined exemptions” applied to Longlois. Gethetions, however,
Stratasys makeaso argument that the computer exemption by itself would apply to Londjois.
any eventthe computer exemption is discussed below under the heading of the combination
exemption.

12



1. Administrative exemption.
Stratasys first argues that the administrative exemption applied to Longhas. T
exemption isdefined by regulation as follows:

The term “employee employed in a bona fide administrative capacity” in section
13(a)(1) of thgFLSA] shall mean any employee:

(1) Compensated on a salary or fee basis at a rate of not less than $455 per
week (or $380 per week, if employed in American Samoa by employers
other than the Federal Government), exclusive of board, lodging or other
facilities;

(2) Whose primary duty is the performance of office or-n@anual work
directly related to the managementgemeral business operations of the
employer or the employer customers; and

(3) Whose primary duty includes the exercise of discretion and independent
judgment with respect to matters of significance.

29 C.F.R. § 541.200See als@9 U.S.C. § 213(a)(1) (authorizing tBecretary of Labor to
“define[] and delimit[]” theadministrative exemptign
The firstof the exemption’shree conjunctive factsicertainlyapplied to Longlois in his

position as an FSE, but the undisputed fdetsonstrate that the latter two dtidt.

a. Management or general business operations.

The regulations make clear thas a function athe secondactor, the administrative
exemptionencompassesnly work that is “directly related to assisting with the running or
servicingof the business, as distinguished, for example, from working on a manufacturing
production line or selling a product in a retail or service establishment.” 29 C.F.R. § 541.201(a)
A job satisfies this factor whetbe employee’Sprimary duty” falls within

functional areas such as tax; finance; accounting; budgeting; auditing; iresuranc

quality control; purchasing; procurement; advertising; marketing; resesafgty

and health; personnel management; human resources; employee benefits; labor

relations;public relations, government relations; computer network, internet and
database administration; legal and regulatory compliance; and similar activities.

13



29 C.F.R. 8541.201(b).

The recorcherecannot support Stratasys’ contention tlaata Field Servicéngineey
Longlois’ primary duty was tperform ‘management or general business operdtiwosk. To
the contrary,lterecordbefore the CourshowsthatLonglois’ primary dutyas an FSE- his
“principal, main, major or most important duty,” 29 C.F.R. 8 541.700¢@ds-toprovide
technical support to Stratasys’ customeysnstaling and servimg theirprintersin the field

The basic rhythnof Longlois’ worldaysas an FSE is not disputéd.onglois, who did
not report to Stratasysffice, was base out of his home and dispatched by a supervisor. Upon
receiving an assignment, Longloeiewed the availabl@formation and arranged his own
travel to the customer’s location. Once on-site, he completed the assigned tas&r whet
installing a newlypurchased printer or repairitogie already installedOn these trips, Longlois
also interacted witkhe customerstrainingthem in operatinghe printer and its software as well
asproviding instruction irbasic preventative maintenancehen, wth the assignment
completed, Longlois filled out paperwork trackimgtasks he had performed for the customer
and documenting hisxpenses Afterwards, Longlois contacted the customers to follow up on
his visit and ensure that they were satisfied with the work he had done.

Despite Stratasygffortsto parse the language of the exemption in its favor, these facts
cannot be construed to show that, as an FSE, Longlois was primarily engaged mipgrfor

“office or non-manual work directly related to the management or general uspesitions”

3 Indeed, Stratasysakes a point of crediting and relying on Longlois’ deposition

testimony regarding his work activities, writing in its memorandum that

Longlois cannot escape his own testimdhgt his job duties consist of initial
installation of hardware and software; problem diagnosis (troubleshooting);
emergency and preventative maintenancesita;n customer support; traveling
alone from his home office and working alone; training customers; and doing
personal business when not at a customer’s site.

14



of Stratasys or its customeess the exemption requite3he records susceptible tomother
conclusion buthat“the character of [Longlois’] job as a whole,” 29 C.F.R. § 541.700a}%
that of a customer service technicidndeed Stratasys itself asseg®intedlyin its
memorandum that “Longlois’ typical work day consisted of performing mainter{86ée of the
day) and installations (10% of the day) at customers’ work premises,” acknogvtbdtjéthe far
[sic] majority of [Longlois’] duties was problem solving broken 3D printeasid states as a
“fact” that “85% of his job was troubleshooting, problem-solving and interfacirgtivi
customer, alone, to solve their problem with the 3D printer to their satisfaction.”

This is not the sort of work that is described in the secoridrfatthe administrative

exemption.

b. Discretion on matters of significance.

Furthermore, even if Stratasys could carry its burden with respect tactredactor, its
contention that Longlois’ work as an F8Ewithin the administrative exemptiomould
nonetheless fail on the third factoFhere, the exemptiorequires that the employee’s “primary
duty includ¢] the exercise of discretion and independent judgment with respect to matters of
significance.” 29 C.F.R. § 541.200.

Longlois’ primary duty, as just noted, was to install and service customent&rprin the
field. According to Stratasys, that duty required Longioisxercise the requisite “discretion
and independent judgmeriécausgon his site visits, he was “virtually unsupervised” in his
interactions with the customers and had to “troubleshoot, diagnose and resolve any problems”

with their printers.

15



However, he regulations explicitly state that, to satisfy the exemption, “[t]he exeffcise 0
discretion and independent judgment must be more than the use of skill in applying well-
established techniques, procedures or specific standards described in manuatsouates.”

29 C.F.R. § 541.202(e)Yet that is precisely what Longlois did:he record demonstrates that,
to install and service printerispnglois followed checklists and manuals provided to him by
Stratasys.Even when a broken printer presented a difficult or unfamiliar problem, Longled
his skill and experience what he called in his deposition hisstinct” — to applyandadaptthe
techniques and procedures otk material$o it. In fact, Stratasygself summed it up well
when it pointed out that “Longlois testified that there could be ‘endless’ amount of thingg
with a 3D printer and that he was creative in performing his job duties. At the endas,the |
Longlois would simply make sure he did everything on the checklist.”

What's moreto satisfy the third factor of the exemption, the employee iraust the
authority or responsibility to use discretion and independent judgmwwéhtrespect to matters of
significance” The regulations indicate that the term “matters of significance” includes
“management policies or operating practitésajor assignments in conducting the operations
of the business* matters that have significant financial impattong- or shortterm business
objectives’ and ‘represerjing] the company in handling complaints, arbitrating disputes or
resolving grievances 29 C.F.R. 8§ 541.202. Providing technical support to customers, though
no doubtanimportantaspect of Stratasys’ businessthus not a “matter of significancei the
administrative sense in whithat term is used in the exemption.

For any and all of these reasons, the administrative exemption does not applgltesLon
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2. Combination exemption.
Stratasysiextargueghat the FLSA’s combination exemptiapplied to Longlois.The
combination exemption is set forth in the FLSA'’s regulations as follows:

Employees who perform a combination of exempt duties as set forth in the
regulations in this part for executive, administrative, professional, outside sale
and computer employees may qualify for exemptiofhus, for example, an
employee whose primary duty involves a camation of exempt administrative

and exempt executive work may qualify for exemptitmother words, work that

is exempt under one section of this part will not defeat the exemption under any
other section.

29 C.F.R. 8 541.708. According &tratasysLonglois qualified for this exemption prior to
January of 2013 because his primary duty involved a combination of exempt adminishétive a
exempt computer work.

This argument fails. As discussed above, Longlewk as an FSE did not fall within
the administrative exemptioriNor did his job dutieand activitiesatisfy the requirements for
the computer exemption, which are as follows

The [overtime protections] of this title shall not apply with respect to . . . any
employee who is a computer systems analyst, computer programmer, software
engineer, or other similarly skilled worker, whose primary duty is—

(A) the application of systems analysis techniques and procedures, including
consulting with users, to determine hardware, software, or system
functional specifications;

(B) the design, development, documentation, analysis, creation, testing, or
modification of computer systems or programs, including prototypes,
based on and related to user or system design specifications;

(C) the design, documentation, testing, creation, or modification of computer
programs related to machine operating systems; or

(D) a combination of duties described in subparagraphs (A), (B), and (C) the
performance of which requires the same level of skills, and

who, in the case of an employee who is compensated on an hourly basis, is
compensated at a rate of not less than $27.63 an hour.

29 U.S.C. § 213(a)(17)See als@9 C.F.R. § 541.400(b).
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Stratasys makdgtle effort toshow how any of Longlois’ duties could satisfy any of
these factors Insteadit simply assertghat“[sJome of [Longlois’] duties, if not administrative,
could very well fall under the computer professional exemption” because: thoms ‘clutsisted
of installing, maintaining, troubleshooting and diagnosing Stratasys’ 3D printidg/éuaa and
softwaré; he “must test the printers prior to leaving the customer, and may make modification
(albeit temporary) while waiting for a part to arrive”; and he “liken[ed] kifit® a professional
(an accourant), . . . as [FSEs] must code their expenses with a general ledger code.”

This isclearlyinsufficient Stratasysloosetreatmentbf the computer exemption is
similar to one that wamundlyrejected by the Sixth Circuit:

[The employer] dectively identifies certain words from this [exemptien]
particularly “consulting with users” and “testing'and applies them out of
context. There is simply no evidence that [the employee] “consults with users, to
determine hardware, software, or systeonctional specifications.” [The
employee] “consults with users” for purposes of repair and user support, not to
determine what “hardware, software, or system functional specificatioss” th
[employer’s] facility will employ, as a systems analyst mighikewise, when

[the employee] does “testing,” he is testing things to figure out what is wrong
with a workstation, printer, or piece of cable so that he can restore it to working
order. He is not doing the type of testing that is involved in creating @rmsyst
determining the desired settings for a system, or otherwise substantieelynaff

the system.Indeed, he is merely ensuring that the particular machine is working
properly according to the specifications designed and tested by other . . .
employees. Maintaining the computer system within the predetermined
parameters does not require “theoretical and practical application of -highly
specialized knowledge in computer systems analysis, programming, andrsoftwa
engineering.”

Martin v. Indiana Michigan Power Cp381 F.3d 574, 580-81 (6th Cir. 2004).

Furthermore Stratasysonspicuouslyails to acknowledge thale regulationspecily
thatservicing of computer and related equipment — which, it is undisputed, was the core of
Longlois’ job as an FSE — does not fall within the scope of the computer exemption:

The exemption for employees in computer occupations does not include
employees engaged in the manufacture or repair of computer hardware and
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related equipment. Employees whose work is highly dependent upon, or
facilitated by, the use of computers and computer software programs (e.g
engineers, drafters and others skilled in compaiged design software), but who
are not primarily engaged in computer systems analysis and programming or
other simiarly skilled computerelated occupations identified in § 541.400(b),
are also not exempt computer professionals.
29 C.F.R. §541.401.
In short, on this record, Stratasys cannot meet its burden of provirigehat
administrative computer, or combinatioexemptiors appliedto Longloisin his job as an FSE.

Summary judgment on the issuenoisdassification is therefore granted to Longlois.

B. Overtime hours.

Ona claim for unpaid overtime compensatiomsclassifying an employee as exempt
does not by itself give rise tm employer'diability; rather, the employer will be liable for
damages only ifthe employeavorked overtime hours for whidche employerowing to that
misclassification, failed to pay hianovertimepremium. See Holaway771 F.3d at 1059
(declining to address misclassification where employee “failed to putdeidlence sufficient to
demonstrate he ever worked more than forty hours per week”). Accordingly, theomexaf
contention between the parties centers on whether the record does, or couldhektbl
Longlois in fact worked overtime hours prior to January of 2013.

The FLSA requires an employer to “make, keep, and preserve such records ofahe per
employed by him and of the wages, hours, and other conditions and practices of employme
maintained by him . ...” 29 U.S.C. § 211(c). Compliance with this provision ofatuteby
the employer the party “who is in position to know and to produce the most prolfatite
concerning the nature and amount of work performadderson v. Mt. Clemens Pottery Co.

328 U.S. 680, 687 (19468upersded by statute on other groundortal-to—Portal Act of 1947,
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Pub.L. No. 80-49, 61 Stat. 84would, of course, greatly aid the inquiry into whether the
employee in fact worked overtime hours for which he was not properly compensatedsaimd if
what amount.

Here, however, Stratasgencedes that did not keep records of the hodinstLonglois
worked during the period in whighmisclassifiechim. It has long been the law that, in these
circumstances,employees are not denied recovery under the FLSA simply because they cannot
prove the precise extent of their uncompensated vdfklaway, 771 F.3dat 1059(citing Dole
v. Tony & Susan Alamo Foun@®215 F.2d 349, 351 (8th Cir. 1990)). Instethe, employee’s
overtime hours are to be determined through a bustdéting scheme:

When the employer has kept proper and accurate records the employee may easily
discharge his lrden by securing the production of those recoi8ist where the
employers records are inaccurate or inadequate and the employee cannot offer
convincing substitutes a more difficult problem aris&be solution, however, is

not to penalize the employee by denying him any recovery on the ground that he
is unable to prove the precise extent of uncompensated \Bokh a result would

place a premium on an employeffailure to keep proper records innéarmity

with his statutory duty; it would allow the employer to keep the benefits of an
employeés labors without paying due compensation as contemplated by the Fair
Labor Standards Act. In such a situation we hold that an employee has carried out
his burden if he proves that he has in fact performed work for which he was
improperly compensated and if he produces sufficient evidence to show the
amount and extent of that work as a matter of just and reasonable infeférce.
burden then shifts to the emgkr to come forward with evidence of the precise
amount of work performed or with evidence to negative the reasonableness of the
inference to be drawn from the employeevidence. If the employer fails to
produce such evidence, the court may then awandages to the employee, even
though the result be only approximate.

Anderson 328 U.Sat 686-88. AccordHolaway, 771 F.3dat 1059 Carmody v. Kansas City Bd.
of Police Comms, 713 F.3d 401, 406 (8th Cir. 2013).

Stratasys focuses its request for sumnaalgmenthere arguing that Longlois cannot
meet his initiaburdenon the record he has assembl&ar his part, Longloiseekgartial

summary judgmenn the other directionarguing that theecord revealso genuine dispute as to
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the material facthat he “did, indeed, work some workweeks over 40 hours and was not
compensated for such.”

However, neither of these positions is persuasive under the Rule 56 standards, and both
motions, in this respect, are therefore denied. This concltisiss directlyfrom theirregular
manner in which the motions have beeasented and arguéalthe Court, and it turns
particularly onconsiderations surrounding two piecegwfdencelonglois’ Third Supplemental
Answersto Stratasys’ interrogatoriesid Lapidus’ proposeekperttestimory. These issues are

addressed below.

1. Procedural history.

Longlois began this round of motion practice whetilled his motionfor partial
summary judgmernih late September of 2014;r&tasys filed its motion approximately six
weeks later, in early November of 201%he relevanprocedural historyhowever, stretches
back to the fall of 2012, when Longlois jointéa Holawayaction as an ogh plaintiff. That
movetriggered Longloisduty to disclose to Stratasys his computation of his claimed damages
under Rule 26(a)(1)(A)(iii) and to respond, under Rule 33(h)s iaterrogatorieseeking
information about the overtime hours for which he claims he was not properly cotegensa

Longlois initiallymade those disclosures and provided those andstrgeen December
of 2012 and May of 2013. During that period, LongkssvedStratasys with what he refers to
as his Attachment A, a doment in which he calculates the amount he is owed in unpaid
overtime compensation by “approximat[ing]”’ that he worked 60 hours per week invexeky
between August of 2009 and December of 2012. Attachment A, however, contains no

information regarding any specific hours Longlois claims to have workaalyiispecific
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workweek during that period. Similarly, ms initial and first twosupplemental responses to
Stratasys’ interrogatories, Longlois described only in very genenas tire pattern of his
workweeks as an FSE, based upon his own recollections.

Unsatisfiedwith that information Stratasys pressed Longlois and his felldglaway
plaintiffs to use the contemporaneous business records it had discldsech twaccount for the
specificovertime hours they claimed to have worked in particular workweeks. They refused.
SeeOrder of June 17, 201Bjolaway v. StratasydNo. 12ev-998 (PAM/JSM), ECF No. 145 at
2-8. Stratasys thefiled a motionrequesting that the Magistrate Juadgenpel them to do so.
The Magistrate Judge, however, determined that the parties’ dispute ovieemitwiglois and
his Holawayco-plaintiffs should utilize Stratasys’ business records to identify thefgpec
overtime hours they claim to have worked would “only go[] to the weight of the evidence and
d[id] not lead to the conclusion that plaintiffs did not answer the interrogatotebsat 12. But
with that said, and ith fact discoveryhavingby that timeclosed inHolaway, the Magistrate
Judge found that “this lawsuit has reached a point where [Stratasys] must be alyleno r
plaintiffs’ supplenental answers” and disclosurése Magistrate Judglerefore‘precluded [the
plaintiffs] from changing at trial their damage calculations or the basis fioictieulations.” Id.
at 14.

TheHolawayco-plaintiffs’ decision to stand on the general answers and disclabanes
had madeegarding theiclaimedovertime hours proved to be fitedfor Holaway. The case
was soon decertified as a collective actimmd Holaway'slaim was thereforéhe only one to be
adjudicaed on itsmeritswhen Stratasys latenoved for summary judgment. On that motion,
the district court determined thidblaway’sclaim failed due to the weakness of his evidence:

Holaway’s only evidence of the hours he worked is his own testimony. Such
testimony may be sufficient in some cases to establish the threshold issue of
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damages, but here Holaway’s testimony is wildly inconsistent and at times wholly

implausible. It cannot therefore support his burden in this case. The employer’s

“failure to provide accurate time records reduces the [empldybaisien, but

does not eliminate it."Carmody v. Kansas City Bd. Of Police Comm%#%3 F.3d

401, 407 (8th Cir. 2013). Holaway may have a relaxed burden, but he “must still

prove the existence of damagesld. As in Carmody all Holaway offers are

vague and general “approximations” that simply do not suffice to allow any
reasonable factfinder to determine that he in fact worked more than 40 hours in
any given week. “[W]ithout specific dates worked [or] specific hours worked”

Holawayhas failed to provide evidence of overtime hours worked in violation of

the FLSA. Id. Summary judgment is therefore appropriate.

Order of Dec. 20, 2013olaway v. Stratasy$No. 12¢€v-998 (PAM/JSM), ECF No. 90 at 6-7.

Longlois had filed this action just two weeks before that order isaugdcember of
2013. But, even confronted the very outset of this casgth the Holawaycourt'sclearfinding
that an FLSA plaintiff's'vague and general ‘approximationsf his overtime hours do not
suffice under governing Eighth Circuit precedéhgnglois made no moveereto revise or
expand upotheinformationregarding his claimed hours that he had provideStratasys
during discovery irHolaway. In fact,Longlois took the opposite taok this caseand
definitively indicated, both to Stratasys and to the Court, that he had nothing to add to the
disclosures and interrogatory answers hedieghdyprovided.

For instance, Longlois took the position in the Rule 26(f) Report, which the parties
presented to the Court in March of 2014, that “all fact discovery and expert diso@lerant
to this case had been completed “[p]rior to [déetificatior’ of Holaway Rule 26(f) Report,
ECF No. 14 at 2Longlois therefore requested that tationproceed immediately to

dispositive motion practicand trial 1d. Stratasysthough stated that some “[m]inimal

discovery is needed Id. at 5.

4 Longloishas been representatiall times- both inthis caseand during his time as an

optdin plaintiff in Holaway— by the same attorney who repeated Holaway.
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Longlois “strongly oppose[&tratasyq proposal to re-open discoveryd., but he
Magistrate Judgevidently concurredvith Stratasys on the point. The Scheduling Order, which
issued in early September of 2014, set the deadlines for expert discovery discussea above i
relation to LongloisDaubertmotion while also providing a short period for fact discovalty,
aspecs of which were to “be commenced in time to be completed” by November 15, 2014.
Pretrial Scheduling Order, ECF No. 42 at 1.

In mid-Septembeof 2014, approximately two weeks after that Scheduling Order issued,
Longlois served Stratasys with his initial disclosures for this case.e,lingrepresentethat

Plaintiff Longlois’ damages and related information and documents in thisrmatt

are “identical” to his damages and related information, documents, deposition

testimony and his affidavit disclosed, provided, produced, and served in the

Holaway matter and therefore such information and documents are incorporated

by reference herein and wile used by Plaintiff in this matter, which includes but

is not limited to Plaintiff Longlois’ Supplemental Answers to Defendant’s

Interrogatories, dated April 1, 2013, along with Plaintiff's “Attachmenti#ereto

dated March 29, 2013 containing the heoeider jaintiff's damage information
With this statement, Longlois effectively certified that his Attachment A and theagétory
answers he had provided to Stratasys durda;wayamounted to a “complete and correct”
accounting as to hidaimedovertime hours.SeeFed. R. Civ. P. 26(g)(1) (“By signing [a
disclosure], an attorney or party certifies that to the best of the person’s Bgewilgformation,
and belief formed after a reasonable inquiry [the disclosure] is completeraact @3 of the
time it is made.”).

What's more, only one week after thus declaring his intention to stand orHbleseay
materials in this case without conducting any further discovaryd-still six weeks before the
November 15act discovery deadline Longlois in fact did so by moving for partial summary

judgment. In his briefing, Longlois offers little support for his posittaat the record leaves no

genuine dispute as to whether he worked uncompensated overtime hours. Longlois points only

24



to a portion of a declaration he had submitted dudawayin which he states that he
“routinely work[ed] significant overtime hours beyond the standard 40 hour workweleie
also quoting from the depositions, taken duttadaway,of a manager and supervisor at
Stratisyswho testified thato theirknowledge'some” FSEs had “sometimes” worked more than
forty hours per weekWhile Longloisneed not match “the exactness and precision of
measurement that would be possible had [Stratasys] kept records [of his overtwterdance
with” the FLSA,Anderson328 U.S. at 688, none ofistvery limited evidencedescribes or
referencesny specifidhoursthatLongloisclaims to havevorked inanyworkweek.

After briefing on Longlois’ motion was completed, the EighthcGit issued its decision
on Holaway’s appeagffirming thedistrict court’sgrant of summary judgment to Stratasys. In
coming to that decision, the Eighth Circuit concurred with the district court that

Holaway . . . failed to meet even the relaxed evidentiary standard because he
failed to put forward any evidence of the amount and extent of his work in excess
of forty hours a week for any week worked for Stratasys, let alone evidence of
excess hours worked every week of his employmétdlaway has, instead, put
forth contradictory and bare assertions of his overtime hours wokedarious
times, Holaway has estimated his work hours as betweenfieoetyand seventy
hours a week, yet has failed to specifically account for the hours wohkéddct,
Holaway failed to put forth any evidence regarding specific weeks where he
worked beyond forty hoursHolaway has also failed to provide a meaningful
explanation of how he arrived at his final estimate of sixty hours a week, every
week, of his employmentHolaway provided only vague testimony and failed to
reference specific days and hours workethis failure includes a failure by
Holaway to check his hours worked against any business records kept by
Stratasys. In his calculations regarding his typical hours worked, Holaway also
failed to take into account any paid holidays, any paid vacation, or any days he
was on duty at home yet never was called out to install or service a printer.

Even taking the evidence in the light most favorable to Holaway,videree is
inconsistent and provides no details which would allow a jury to determine
Holaway worked beyond forty hours in any specific week of his employment.
Therefore, Holaway has failed to come forward with “sufficient evidence to show
the amount andextentof [overtime] work” which would allow a fadinder to

find overtime hours “as a matter of just and reasonable inferedcelérson 328

U.S. at 687-88, 66 S.Ct. 1187 (emphasis added).
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Holaway, 771 F.3cat 1059-60.

The Eighth Circuit issued thedsion on November 6, 20145tratasys filed its motion
for summary judgment the next day, arguing thaltawaydictates that summary judgment be
awarded to it herbecause Longlois, like Holawalyasfailed to put forth any evidence that he
“worked beyond forty hours in any specific week of his employmelat.’at 1060.
Understandably,igen that Longlois had emphatically chosen to rely omthgerialsfrom
Holaway— includingby filing his own motion fopartialsummary judgmerandhis Daubert
motion on that record Stratasygailored its motion to that evidence and did wait to file it
until theNovember 15 deadline for fact discoveassed.

However, five daysater, and just three days shy of the November 15 discovery deadline,
Longloisserved Stratasys with hisifd Supplemental Answers to theerrogatoriest had
posed to him two years prior during tHelawaylitigation. Apparently spurred by the Eighth
Circuit's emphasis itHolawaythatHolaway had offered nceVidence regardingpecific weeks
where he worked beyond forty hours” ahdd failed td‘check his hours worked against any
business records kept [8tratasys, id. at 1059, Longloispurports in the Third Supplemental
Answers to have now done just tha. particulay Longlas’ Third Supplemental Answers
supplement his previous responbgseconstrudghg sevenof his workweeks between 2009 and
2012 based on a large number of contemporaneous business records, including payroll
documents, time sheets, work assignments and calendars, expense reports, andlogrrputer
records. For each day in these seven “illustrative” workweeks, Longtniglps a description
of hiswork activities andalliesthe total number of hours he spent performing them. Adding
them up, Longlois assts that he worked ailsstantial number of overtime hoursanging from

18 to 25 — in each one of theconstructed workweeks
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Approximatelytwo weeks after serving Stratasys witiis new information, Longlois
filed his memorandum inpposition tdStratasys’ motiorior summary judgment. There, on the
issue of his overtime hoyrsongloisreiterateghe evidencerom Holawaythathe previously
presented on his own motidor partial summary judgmentNotably, though, Longlois makes
no attempat al to distinguisnthose materialfom the“vague and generaBhowing that the
district court and the Eighth Circuit found insufficientHolaway. However,Longlois also
submits his Third Supplement&hswers According to Longloiseven if the rest dhis
evidence is inadequate, lsgven reconstructed workweéksovide[] the workrelated overtime

specificityrequiredfor his claim to survive Stratasys’ motiéor summary judgment.

2. Third Supplemental Answers.

Stratasys strongly objectsn several grounds, to any consideration of the contents of
Longlois’ Third Supplemental Answers:or the reasons explainbdlow, he Gurt agrees with
Straasys that, consistent witfederal Rules of Civil Procedure 26 and 37, Longlois may not use

his Third Suppmental Answers as evidence.

a. Rule 26¢e)(1)(A).

The first consideration is whether Longlois provided Stratasys with his Third
Supplemental Answers in a timely fashidfederal Rule of Civil Procedu&6(e)(1)(A) requires
[a] party who hasmade a discleure [or] responded to an interrogatofio]
supplement or correct itisclosure or response .in.a timely manner if the party

learns that in some material respect dmxlosure oresponse is incomplete or

incorrect, and if the additional or corrective information has not otherwise been
made known to the other parties during the discovery process or in writing . . . .
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The procedural history recounted above makes clear that Longlois’ Third Supplemental
Answerswere not a timely “supplement[ation] or correct[ion]” of his prior disclosares
responses regarding the overtime hours he claims to have worked. Threé& qinkat
sequence of events baaarticular emphasisHrst, from the time Longlois filedhis action in
December of 2013 through briefing on his own dispositive motiorgeatedly represented that
he had completely and accurately accounted for his claimed overtime hours. Secoafieonly
Stratasys filed its motion for summary judgment ldhgloisattempt to shift the evidentiary
foundation for his claim, and then by supplementingahswers to interrogatoriéisat Stratasys
had posed to hira full two yearsprior, in November of 2012SeeAffidavit of Service,

Holaway v. StratasydNo. 12ev-998 (PAM/JSM), ECF No. 83-1 at 22nd third, with that
supplementatiori,ongloisprovided Stratasys witthe veryinformationthat it hadspecifically
requesteaf him, but which hdnad steadfastlyefused to provide, during series of discovery
disputes irHolawayoverthe first half 0f2013. SeeOrder of June 17, 201Biolaway V.
StratasysNo. 12¢€v-998 (PAM/JSM), ECF No. 145.

Longlois cannot claim here that the Eighth Circut@awaydecision, which evidently
prompted him to compose his Third Supplemental Answers, retitEn timely.Holawayis an
application of, not a departure from, precedent that requir€$.8A plaintiff to put forth
“evidence . . . which would allow a jury to determitigathe] worked beyond forty hours in any
specific week of his employmeit 771 F.3d at 1060See also Carmodgy 13 F.3d at 406
(affirming grant of summary judgment to employer because employeesdfife “record
evidence of a single hour worked over forty hours that did not receive overtines aag
flextime” and their “unsupported estimations of the unpaid hours are not enodghdt's

more, Longloiscounselwas personallpn notice from the district courtBecember 2013 grant
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of summary judgment to Stratagysit “vague and general ‘appioxations’™ of a plaintiff's
overtime hourare inadequate

In any eventeven if Longlois did not recognize the implications that precedent held for
his case until the Eighth Circuitidolawaydecisiontimelinessunder Rule26(e)(1)(A) is
measured fronfithe date when the facts are discovered, not some nebulous date when counsel
first realized that there was some significance to thadavenfield Corp. v. H & R Block, Inc.

509 F.2d 1263, 1272 (8th Cir. 1975). In ttespectLonglois suggests his lriefing thathe did

not receive theontemporaneous business records on which he based his Third Supplemental
Answers untilStratasystself supplementetheinitial disclosurest had made duringlolaway
herein September of 2014.

Thatis not the caseThe record demonstratesequivocallythat Stratasys disclosed the
business records in its possession relating to Longlois’ work as an FSE prionaoyJef 2013
—the period implicated by Longlois’ claimby, at the latest, June of 2013eeletter d June
28, 2013, ECF No. 72-12 at 1 (letter from Longlois’ counsel to Stratasys’ counsel evirating t
as of June 28, 2013, Longlois had been provided with his personnel file, pay stubs, payroll
documents, and computer records); Plaintiff's Memorandum in Opposition to Defendant’s
Motion for Summary Judgment, ECF No. 71 at 17-18 (citing and explaining the same). The
supplemental disclosures Stratasys madeihe8eptember of 2014 only updatedHislaway
disclosures to include records thaid beemgenerated aftefanuary of 2013, such as Longlois’
2013 payroll recordand performance revieand documentation relating to his resignafiam
the company in August of 2014. Those supplemental disclosures have no bearing on Longlois’
Third Supplemental Answes, which containreconstructions ofewvenworkweeksbetween

October of 200@ndNovember of 2012.
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In a final effort to justify the timing of hi$hird Supplemental Answers, Longlois
emphasizes that he provided them to Stratasys “[d]uring the discovery period” grimrithg
the Scheduling Ordert is true that Longlois served tdecument three days before the
November 15 close of fact discovery. That, however, does not render it timely; inciaglpis’
handling of the miger violated the discovery provisions of both the Scheduling Order and the
Local Rulesof this District

The Scheduling Order, consistent with Local Rule 16.2(d)(3), specifies thataf]
discovery, including depositions, of any kind shall be conued in time to be completed” by
that deadline. It is evident to the Court, adetrlywas to Longlois himself, that his belated
supplementation did not leave Stratasys with sufficient tintkeepmse him oits contents before
the deadline for doing so expired on November [bleed Longlois’ counsel has subtted the
emails he exchanged WwiStratasys’ counsel immediately afservingthe Third Supplemental
Answers in which he offers to make Longlois available for a deposition after the Novdfber
deadline. Stratasys’ counsel declitedt offerin light of the motions pending before the Court.

The modification of the Scheduling Order that Longlois proposed to Stratasys does not
mitigatethe tardiness of his supplementation. In fd@t modificationwas not within Longlois’
discretion to fashion. The Local Rules require parties to strictly cowifilyscheduling orders.
And, under Local Rule 16.3, a change to a scheduling or@esmren a stipulated or uncontested”
one —may only begrantedby the Court upon a motion that “establish[es] good cause for the
proposed modification” and “explain[s] the proposed modification’s effect on anyimk=adll
No such motion was made.

For all of these reasons, Longlois’ Third Supplemental Answers weraalinti
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b. Rule 37(c)(1).

The seondstep of the analysis proceagtsder Rule 37(c)(1) According to that rule, a
party that fails to Supplement or correct its disclosure or response.a timely mannéras
Rule 26(e) requiress not allowed to use that information. to supply evidence on a motion, at
a hearing, or at a trial, unless the failure was substantially justified or is bafmle

To determine whether exclusion of the information contained in an untimely supplement
is warrantedunder this rule, the Eighthit€uit has in similar circumstancepproved othe use
of a “balancing testby which thedistrict court is to &valuat§ the importance of the evidence
to the[plaintiff], the justifications for [hisfailureto comply [with the requirements of Rule 26],
the prejudice to the [defendaiitihe evidence were allowed to be used, and whether a
continuance would effectively cure the prejudic€armody 713 F.3d at 405 (citinGitizens
Bank of Batesville, Ark. v. Ford Motor Cd6 F.3d 965, 966 (8th Cir. 1994 )}rurthermore, if
“striking the [untimely evidence] would be tantamount to dismissal,” the court atder
“lesser sanctins” before excluding itld. (citing Keefer v. Provident Life and Accident Ins..Co
238 F.3d 937 (8th Cir. 2000)).

These considerations weigh in favor of excluding the Third Supplemental Answers. T
information contained in that documentisarlyof central importance tbonglois’ claim. With
misclassification establishe8{ratasys’ liability, and therefore Longlois’ right to recover, turn on
his ability to ‘prove[] that he has in fact performed work for which he was improperly
compensated arftb] produce[] sufficient evidence to show the amount and extent of that work
as a matter of just and reasonable inferenéamterson380 U.S. at 688. The sevewnrkweeks

Longlois reconstructs in his Third Supplemental Answers, supported by the host of
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contemporaneous business records on which he purptdséahemwould no doubt satisfy
that burden.

This, however, onlyserves tdiighlight the absence ohg justification for Longlois’
untimely supplementationNo favorableexplanatioror excusdor Longlois’ failure toprovide
such an important piece of discovertyan earlier point in this litigation or, for that matteriwo
years agon Holawaywhen it was first requestedis apparent As discussed above, none of the
justifications that Lonlgis has suggestedthatthe Third Supplemental Answers were
assembled in response to thghth Circuit'sHolawaydecisionthat they werdased on records
only provided to him in September of 20hd that they were served on Stratasys before the
discovery deadline -arepersuasive.

The fundamental importance of the Third Supplemental Answers to Longlois’ dkm a
brings into relief the prejudice that acceptingatewould cause t&tratasys Because of the
late date on which Longlois served the documeatdter his ownsummary judgment motion was
fully briefed and after Stratasys’ summary judgment motion was-fil@avidingStratasysvith
an opportunity to depose him @rwould, at a bareninimum,requirea motion and a
modification of the Scheduling Order, necessitate another round of briefingseligositive
motions, and delay the case’s trial ready deé@eich an approach would impose substaotisis
on Stratasyand require the expenditure of additional judicial resour@ékat it would not do is
place onLonglois the burden for unnecessarily complicating these proceedings, progerly
him to accountor hisapparentack of diligenceor deter future litigants from committing
similar lapses with matters of high evidentiary import.

For these reasons, the Third Supplemental Answers are stricken.
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3. Lapidus.

That, however, does noecessarilynean that Stratasys is entitled to summary judgment.
Even after thexclusion of the Third Supplemental Answers, the record remaining beéore t
Courtstill contains grimesource of detailed information regarding specific overtime hours
worked by Longlois before January of 20Ngil Lapidus, Stratasys’ experAs discussed
above in relation to LongloiDaubertmotion, Lapidus sets forth in his report his analysis and
conclusions regarding the particular activities Longlois engaged in and thigcdpeurs he
worked on a daily basis between 2009 and 2012. The report reflects that, in Lapicheti@sti
the @ntemporaneous business records he reviewed show that Longlois worked more than forty
hours in the vast majority of the weeks during that petiod.

Surprisingly, though, given this content, neither Longlois nor Stratasiysssed
Lapidus’report at alin their summaryudgmentbriefing. And, when questioned on tissue at
oral argument, Longlois and Stratasys each persisted in the pdséidook with respect to

Longlois’ Daubertmotion. Consequenntithe Court is here faced withcarrious situation in

> For the sake of illustration, Lapidus’ report compares with Longseen reconstructed

workweeks as follows:

Workweek Longlois’ Third Lapidus’ report
Supplemental Answers

10/31/2009 61 hours 52 hours
6/19/2010 60 hours 51.50 hours
6/26/2010 59 hours 52.25 hours
1/1/2011 61 hours 66.25 hours
12/10/2011 65 hours 70.25 hours
10/27/2012 62 hours Not included
11/3/2012 58 hours Not included
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which the plaintiffhasvigorouslyattempted to exclude tiwery evidence that would eet his
burden for him, while the defenddms championeitis admission.

In any eventit has been decided thiaapidus’ proposetestimony is admissible. The
Court is consequelytfree toconsider itseeFed. R. Civ. P. 56(c)(3and havingalready
reviewed it in detajlwill do so here. Under the Rule 56 standards, Lapidus’ accounting would
clearly be sufficient evidence on which a jury could both conclude that Longlois did wor
overtime hours for which he was not properly compensated and base a finding as tb the tota
amount and extent of those hours. Summary judgment, of course, is not properly tgpranted
defendantvhere the evidence thataybe presented at trial would befficient to sustain the
plaintiff's claim. SeeAnderson v. Liberty Lobby, In&77 U.S. 242, 251 (noting that “summary
judgment should be granted whedhe evidence is such that it would require a directed verdict
for the moving party”) (internal quotation omitted).

With that said,ie Courtrecognizeghat Stratasy, though it designated Lapidus as a
testifying expert, could decide not to call ha® a witnesat trial. Whether that would deprive
Longlois of necessary evidence, however, has yet to be seen. Langllisattempt to call
Lapidus to testify in hisase in chief.If that were to occurt would be within the Court’s
discretion to determine whether Lapidus would test8ge Jasty v. Wright Medical Technology,
Inc., 528 F.3d 28, 39 (1st Cir. 2008) (explaining that “a trial court has discretion to decide
whether to require a [damages expert] to testify for an opposing pdgtdison v. Willie 81
F.3d 1033, 1037-38 (11th Cir. 1996) (explaining that, where an expert “witness has been
designated as expected to testify at trial,” the decision of whether to “pdrenékpert] to
testify for the opposing party” is “committed to theusd discretion of the district cou)t”

Ferguson v. Michael Foods, Ind89 F.R.D. 408 (D.Minn. Aug. 24, 1999) (concluding that “the
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balance of interests under Rule 403 weighs heavily against allowing plaintff {defendant’s
medical expert] as aial witness”). The partieshowever, have not addressed this contingency
here

At bottom, Longlois’ Third Supplemental Answers are not admissible, but Lapidus’
proposedestimony is. Thencertaintysurrounding the manner in which Lapidtestimony
may be heard at trial, if it will at altounsels against a grant of summary judgneeither
party here. Botlionglois’ and Stratasys’ motions are therefore denied insofar as they seek
summary judgment around the issue of Longlois’ overtime haursgithe time that he was

misclassifiecas an exempt employee

C. Damages.

In addition to the questions of whether Longlois was misclassified prior to Jasfuary
2013and if so, whether he worked overtime hours during that pertuel partiesalso each seek
summary judgment otireediscrete issues bearimmg damages.With Stratasys’ liability still an
open question as a result of the ruling explained above, consideration of two of those issues —
relating to the statute of limitations and lidated damages mustbe deferred.The third,
however — the proper method for calculating unpaid overtime compensat&amants some

discussion.

1. Willfulness.
Thefirst premature dispute centers loow farback in time Longlois mayeachin his
attenpt to recoup unpaid overtime compensatidihe FLSAcontainsa twotiered statute of

limitations according to whiclan
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action . . . to enforce any cause of action for . . . unpaid overtime compensation . .

. may be commencaegiithin two years after theause of action accrued, and every

such action shall be forever barred unless commenced within two years after the

cause of action accrued, except that a cause of action arising out of a willful

violation may be commenced within three years after the @diesetion accrued
29 U.S.C. § 255(a)See als®9 C.F.R. § 790.21(b)(1) (explaining that a cause of action for
unpaid overtime compensation “accrues’ when the employer fails to pay theegequi
compensation for any workweek at the regular pay day for the period in which theeg&r
ends,” and “an action to enforce such a cause of action shall be considered to be ‘commenced’
. [i]n individual actions, on the date the complaint is filed”).

Longlois, of course, seeksruling herdhat a thre-year limitations period applies, while
Stratasys contends that two years is proper. However, as the FLSAgtigstdrimination to a
factual finding that the employer has committed a “willful violation” of the FLSAiahds not
been establisheat ths juncturethat Stratasys committed any violatidhis question cannot be
properly considered here

Furthermorethere is an additional issue that remains to be resolved in this area, but
whichthe parties have not addresséanglois commenced thistaan with the filing of his
Complaint on December 5, 2013. However, Longlois had previously “commenced an action” to
assert his rights under the FLSA, as that term is used in the statute of limitatiopsngyin to
theHolawaymatter after that case was conditionally certified as a collective action in ©ofobe
2012, and he participated in it until it was decertified in October of 284829 C.F.R. §
790.21(b)(2) (“[A]lnaction to enforce . . . a cause of action shall be considered to be

‘commenced. . . [i]n collective or class actignas to an individual claimant . . . [o]n the . ..

date when his written consent to become a paamtiff is filed in the court”).
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These circumstances may warrant equitable tolling of the limitations periadhevbr
one is ultimately found to applyseeSmithrud v. City of St. Pauf46 F.3d 391, 396 (8th Cir.
2014)(explaining that equitable tolling of a statute of limitatiorejtiires a litigant to establish
‘(1) that he has been pursuing his rights diliyg and (2) that some extraordinary circumstance
stood in his way’”) (quotindg?ace v. DiGuglielmo544 U.S. 408, 418 (2005)enkins v. Mabuys
646 F.3d 1023, 1028-29 (8th Cir. 2011) (notihgtthe ‘doctrine of equitable tolling. . should
be invoked only in exceptional circumstances truly beyond the plaintiff's cntiidie Court
trusts that the parties will address this aspect of the statute of limitations at arriafgtiope

before trial.

2. Good faith.
The second premature dispute involves availability of liquidated damagemn
addition to unpaid overtime compensation, the FLSA provides for a successful claimant to
recoverliquidated damages “in an additional equal amount.” 29 U.S.C. § 216(b). Liquidated
damages in this context are not a punitive measure against the emplogee, riather
considered to be compensation “for the delay in payment of wage$ tmtbeé employee.
Chao v. Barbeque Ventures, LL8417 F.3d 938, 941 (8th Cir. 2008) (internal quotation omitted).
However, the FLSA also provides that
if the employer shows to the satisfaction of the court that the act or omission
giving rise to [the employee’s] action [for unpaid overtime compensation] was in
good faith and that [the employer] had reasonable grounds for believing that his
act or omission was not a violation of the [FLSA], the court may, in its sound
discretion, award no liguidated damages or award any amount thereof not to

exceed the amount specified in section 216 of this title.

29 U.S.C.A. 8§ 260.
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Unlike thewillfulness of the employer’s violation of the FLS@r statute of limitations
purposes, which is a question of faotnmitted to lhe jury, the employer’s good faith is for the
Court to decidé. Accordingly, Longlois urges the Court to find here ®Batasys did not act in
good faith when it misclassified Longlois as exempt. But Bitlatasysliability an open

guestion for trial, this isge too is not ripe for adjudication.

3. Regular rate of pay.

Thethird andfinal issue relating to damages which the parties seek summary
judgment is the question of how to compute the unpaid overtime compensation that Longlois
could recover if he were to prevaih his claim. Though the relevance of this issue too is
predicated om.onglois establishing Stratasys’ liabilig trial, the parties’ argumentend
themselves to a more substantive treatment here

The FLSA mandates that a rerempt employee receive compensation for any overtime
hours worked “at a rate not less than one andhalfetimes the redar rate at which he is
employed.” 29 U.S.C. § 207(a)(1)The employee’s ‘regular rate’ is. . the ‘keystone’ of this
requirement.Urnikis—Negro v. Am. Fam. Prop. Sern&16 F.3d 665, 673 (7th Cir. 2010)
(quotingWalling v. Youngerman-Reynolds Hardwood,3@5 U.S. 419, 424 (1945)). However,
determining what that regular rat®uld have beefor Longlois during the time that he was
misclassified is somewhat complicated by the fact that he received a salaytmah an hourly

rate.

6 Neverthelessowing to the similarity between tlequiries intothe willfulness of the

employer’sviolation and its good faiththe results will most often be consistedarrett, 211

F.3d at 1084 (“Though we decline to go so far as to rule out the possibility of good faith and
willfulness in an unusual case, we conclude that a district court’s finding obgenglood faith

in the face of a jury’s presumptively contrary finding of willfulness rexpigiose scrutiny on
appeal.”).
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Longloisargues thatfor each overtime hour he workdw is entitled tweceiveoneand
one-half times his regular rate of pay, as calculated by dividing his wsaklyy by forty hours.
Stratasyshowever, contendsatthefluctuating workveek(“FWW”) methodapplieshere
Under that approach, Longlois’ regular rate of pay would be calculated by dinidimgeekly
salary by the total number of hours he actually worked in a given week, rather tioaty byd.
at 674. Because by this method the employsethus deemed to have already been paid his
“regular raté for all of the hours he worked in a particular week — including any overtime hours
— he would be entitled to an overtipeemiumequal to “only ondialf of the regular rate for
those [overtime] howrrather than timplusonehalf.” 1d. at 675.

The Supreme Court addressed the question of how the regular rate of pay is to be
determined for a salaried employedduernight Motor Transp. Co., Inc. v. Miss8lL6 U.S. 572
(1942)superseded on other grounds by statute as stated in Trans World Airlines, Inc. v.
Thurston, 469 U.S. 111, 128 n.22 (1985). There, the Cexptainedthat“[w]age divided by
hours equals regular rate,” andtti{av]here the employment contract is for a weekly wage with
variable or fluctuating hours the same method of computation produces the ragutar each
week.” Id. at 580. FollowingVissel the Eighth Circuitrticulated itsholding as follows:

In the case of an employee hired at an hourly wage, no computation is necessary

to determine his regular rate of palis regular rate of pay is establishBy his

contract of employment[.]Jin such a case the employee is entitled under the Act

to receive fo all hours worked in any week in excess of forty compensation at the

rate of one and onealf times his contract hourly wageln the case of an

employee hired on a weekly basis for a definite weekly compensation, a

computation is necessary in order taedmine his regular rate of payf, by his

contract of employment, he is hired on a fixed weekly salary for a workwesek of
fixed number of hours, his regular rate of pay is determined by dividing the
agreed weekly compensation by the agreed number of hours in the week for
which the compensation is paidlf his employment is for a fixed weekly
compensation for a week of variable or fluctuating hours, the employee's regular

rate of pay must be determined by dividing his fixed weekly compensation by the
number of hours actually worked in any workweek; and in cases of employment
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at a fixed weekly compensation for a workweek of fluctuating hours, the regula
rate of pay of an employee will necessarily vary from week to week according to
the number of hours worked.

Landreth v. Ford, Bacon & Davjid447 F.2d 446, 448 (8th Cir. 19453ee also Mumbower v.
Callicott, 526 F.2d 1183, 1187 (8th Cir. 1975 ¢r employees paid weekly, absent explicit
proof of a mutual agreement for a rate of pay capable of delineation in hourly tercwmjrthe
must infer that the ‘regular rate’ is substantially that calculated by dividentptal weekly
compensation by the number of hours scheduled in the workie&kirthermore, the Eighth
Circuit hasused the FWWnethod to calculate the amount of unpaid overtime compensation
owed to a plaintiff in a misclassification case such as tBee, e.g., Landreti47 F.2d at 448-
49; Anderson v. Federal Cartridge Card56 F.2d 681, 685 (8th Cir. 1946). Other circuits have
also done so more recentlf.g., Urnikis-Negrq 616 F.3d at 681-82.

Therefore, th&WW will apply undemMisselif, in his work as an FSE prior to January of
2013, Longlois weekly salary wasintended to compensate [him] not for 40 hours per week or
some other fixed number of hours, but for any alhthours that [he] worked in a given week.”
Id. at 681. On this question of fact, “[tlhe parties’ initial understanding of the emphbyme
arrangment [and] the parties’ conduct during the period of employment must both be taken into

account . . . ."Black 732 F.3d at 499.

! After the Supreme CourtMisseldecision, the Department of Labor promulgated 29

C.F.R. § 778.114, an interpretive rule that “explains how and under what circumstances an
employer may compensate an employee using the FWW methiodikis-Negrq 616 F.3d at
677-78. The Seventh Circuit, characterizing 8 778.114 as “forward-lookinghancemedial,”
determined irUrnikis-Negrothat that rule may not be applied to retrospectively calculate the
regular rate of pay of a misclassified employkk.at 678-79. However, the court found that the
FWW method itself, undevlissel| should be, so long as “the employer and the employee [did] in
fact agree[] that a fixed weekly salary w[ould] constitute payment at th&aregte for any and
all hours worked.”Id. at 67980.

This approach to the FWW in a misclassification casdhas adopted in this District,
Ahle v. Veracity Research C@38 F.Supp.2d 896, 918-19 (D.Minn. 2010), and endorsed by
other circuit courtse.g.,Black v. SettlePou, P.Cr32 F.3d 492, 496-99 (5th Cir. 2013)he
Court finds itapplicable here.
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On this issue, @ither party has shown the absence of a genuine dispute of material fact.
Longlois argues that the FWW does not apply here because, “[p]rior to December&B42, F
including Longlois had no understanding with their employer Stratasys tlyavthed receive a
fixed weekly salary regardless of the amount of times they worked over a 40-¢rbwegk.”
However, the only evidence Longlois offers for that proposition is an email thatéokent to
his fellow FSEs in February of 2012 expressing his view that FSEs wereeskfeetork up to
60 hours per week “because Stratasys has decided not to hire sufficient people folalcattne
stating that “I for one am done with the extra hours. | am paid for 40 hours per weeklland wi
give 40 hours per week but | am not willing to donate any more time than thesggit®the
clarity of Holaway'sposition, the questiofor this case ishe understandinthat Longlois and
Stratasys reached regardingnglois’ salary. Longlois offers no evidence that he, much less
StratasyssharedHolaway’sperspective othe matter.

For its partStratasys neglects the central isea@rely. It rests itargument that the
FWW should applyn this casesolely on the undisputed fact that Longlois was paid a salary,
while failing to point toanyevidencebearing orwhether that salary was intended to compensate
Longlois for a fixed or variable number of hours each week.

On this issue, then, neither party is entitled to summary judgment.

Conclusion
Longlois’ Daubertmotion is granted with respect to Alexander Passantino and denied
with respect to Neil LapidusOn the parties’ summgjudgment motions, summary judgment is
granted to Longlois on the issue of misclassificatibmaddition,Longlois’ Third Supplemental

Answers are excluded from the record. All other issues remain open for @salttial.
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Based on the files, reats, and proceedings herein, and for the reasons stated &bove
IS ORDERED THAT:
1. Plaintiff's Motion for Summary Judgmenh Defendant’s Affirmative Defens@SCF
No. 43 is GRANTEDIN PART and DENIED IN PART consistent with the
memorandum above.
2. Plaintiff's Motion to Exclude Expert Testimony [ECF No. 48] is GRANTED IN PART
and DENIED IN PART consistent with the memorandum above.

3. Defendant’s Motion for Summary Judgment [ECF Nd.i6 DENIED.

Dated:February 24, 2015 s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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