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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

In Re: RFC and ResCap Liquidating Trust Case N013-cv-3451 (SRN/HB)
Action

This document relates:to
OMNIBUS ORDER RE: RULE 50(a)
ResCap Liquidating Trust v. Home Loan JMOL MOTIONS

Center, Inc, Case No. 14v-1716
(SRN/HB)

SUSAN RICHARD NELSON, United States District Judge

From October 15 to Novembeéf, 2018, the parties tried this highly complex
contractual indemnificatiosase toa jury! The jury heard the testimony @B witnesses
(some live, others videotaped), includseyenexperts, and received ovVes exhibits most
of this evidence was introduced by Plaintiff, the ResCap Liquidating Trust (hereinafter
“ResCap”). TheCourt entertaied a multitude of oral arguments from counsel outside the
presence of the jury, primarily concerning evidentiary disputes, and issued numerous written
and oraldecisions resolving those disput8ge, e.gIn re ResCap2018 WL 5257641 (D.
Minn. Oct. 22, 2018) (addressing “sole responsibility” causation argument and related
evidenceY. Ultimately, following approximatelywo-anda-half hours of deliberation, the

jury rendered &28.7million verdict in favor ofResCap.

! For purposes of this Order, the Court assumes familiarity with this litigation’s
extensive factual and procedural background.

2 Moreover, between the issuance of the Court’'s 182-page summary judgment
decision on August 15, 2018 and the commencement of trial, the Court held five HLC-
specific, in-person pre-trial conferences, and issued several written orders following those
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Following the presentation of evidence, but before closing arguments, both parties also
moved for judgment as a matter of law on a number of isSeeSed.R. Civ. P. 50a). The
Court heard argument on these motions, and received briefing from both sides.

Specifically, Defendant Home Loan Center (hereinafter “HLC”) moved for JislOL
to ResCap’s“failure to prove a nosspeculative allocation of the MBIA and FGIC
settlements.”$eeHLC JMOL Br. [Doc. No. 4686]; ResCap Opp. Br. [Doc. M699] Trial
Tr. at333049.f

For its part, ResCamoved for JIMOLas to(1) “the reasonableness and good faith of
RFC’s bankruptcy settlementsSsgeResCap Reasonableness & Servicing Br. (“R&S Br.”)
[Doc. No. 4673]Jat 1-:14; HLC 1st Opp. Br. [Doc. No. 4675] atZ5; Trial Tr. at 291243,

294759); (2) “the allowance and allocation of servicing claimst¢ResCap R&S Brat 14

conferencesSee, e.gln re ResCap2018 WL 4469249 (D. Minn. Sept. 18, 2018)
(Seventh Amendment issuén);re ResCap2018 WL 4489684 (D. Minn. Sept. 19, 2018)
(Daubertruling); In re ResCap2018 WL 4863597 (D. Minn. Oct. 8, 2018) (motions in
limine); In re ResCap2018 WL 4929393 (D. Minn. Oct. 11, 2018) (admissibility of
certain proofs of claim)n re ResCap2018 WL 4929394 (D. Minn. Oct. 11, 2018)
(admissibility of certain evidence available to RFC at the time of settlement).

3 The Court pauses to note that, given the demanding deadlines inherent in a trial of
this magnitude, counsel for both sides did an extraordinary job of briefing and arguing
these motions. The Court commends counsels’ diligence.

4 At the close of ResCap’s case, on October 30, HLC also (orally) moved for IMOL
on (i) ResCap'’s alleged failure to allocate any damages to the Ambac and Syncora
settlements, and (ii) ResCap’s alleged failure to prove damages to a reasonable degree of
certainty. GeeTrial Tr. at 2404-2422.) The Court denied those motions from the bench,
and will not discuss them further, other than to confirm that HLC has preserved its
appellate rights with respect to both motiorged id at 2422-23 (stating that “the Court

does not plan to issue a written order in response to this motion, but rather will simply

rule from the bench”)d. at 3260 (renewing motions at close of evidenseg; also

Minute Entry for Oct. 30, 2018 [Doc. No. 4665].)
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19, HLC 1st Opp. Br. at 2383, Trial Tr. at292527, 294346); (3) “causation” éeeResCap
Causation Br. [Doc. No. 4674]; HLC 1st Opp. Br2629; Trial Tr. at28832912);(4) the
applicability of “the Client Guid¢to] HLC'’s atissue loans”geeResCap Client Guide Br.
[Doc. No. 4689]; HLC 2d Opp. Br. [Doc. No. 4687] aB8, 4143, Trial Tr. at 326474,
32893313, 332430); (5) the relationkip of the Assetwise Direct Criteria Agreemémthe
Client Guide $eeResCap Assetwise Br. [Doc. No. 4690]; HLC 2d Opp. Br. s4BdTrial

Tr. at 328086, 331317); and(6) “HLC’s affirmative defense of equitable estoppel (and
waiver)” (seeResCap Estoppel Br. [Doc. No. 4691]; HLC 2d Opp. Br. é24lrial Tr. at
327480, 331724).

After carefully considering the parties’ arguments, the Court ruled from the bench, in
part onMonday November 5 and in parh Tuesday November. &pecifically, the Court
denied HLC’s motion, and granted five of ResCap’s six motions; the Court only denied
ResCap’s motion “that the Client Guide governs HLCsssie loans (See generally
Minute Entryfor Nov. 5, 2018 [Doc. No. 4685] and Minute Enfioy Nov. 6, 2018 [Doc. No.
4695].)Because the Court explained its reasoning from the bench at some length, the Court
does not feel compelled to issue an elaborate written deeistbis junctureHowever, for
the sake of a clear record, the Court will reprint those remarks in this Order, with additional
citations edits, and footnoted addendums, as neeldeslCourt will address each motion in
turn.

l. Legal Standard for a Rule 5@a) Motion
Fed. R. Civ. P. 50(a) provides that, “[i]f a party has been fully heard on an issue during

a jury trial and the court finds that a reasonable jury would not have a legally sufficient
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evidentiary basis to find for the party on that issue,” “the court may resolve the issue against
the party. . . before the case is submitted to the jury.” When considstioly a motion, a

court “must (1) resolve direct factual conflicts in favor of the nonmovant; (2) assume as true
all facts supporting the nonmovant which the evidence tended to prove; (3}hgive
nonmovant the benefit of all reasonable inferences; and (4) deny the motion if the evidence
so viewed would allow reasonable jurors to differ as to the conclusions that could be drawn.”
Roberson v. AFC Enters., In602 F.3d 931, 933 (8th Cir. 2010) (quotiogrson ex rel.
Larson v. Miller 76 F.3d 1446, 1452 (8th Cir. 1996) (en banc)). However, because a court
“may not accord a party the benefit of unreasonable inferences or those at war with the
undisputed facts,and becausa “reasonable inference” is onlgne which may be drawn

from the evidencevithout resort to speculatigha court may grant a party JMOL, and
thereby remove an issue from the jury’s province, if “the record contains no proof beyond
speculatio to support” a jury finding for the namovant on that issu&ip-Top, Inc. v. Ekco

Grp., Inc, 86 F.3d 827, 830 (8th Cir. 1996) (cleaned up) (affirming grant ef/gnaict
JMOL); accord SL Montevideo Tech., Inc. v. Eaton Aerospace, 49CF.3d 350 (&tCir.

2007) (same)Arabian Agric. Servs. Co. v. Chief Indus., 809 F.3d 479 (8th Cir. 2002)
(same)fFought v. Hayes Wheels Intern., Int01 F.3d 1275 (8th Cir. 1996) (sanse also
Concord Boat Corp. v. Brunswick Cor207 F.3d 1039, 1050 (8th Cir. 2000) (reversing a
district court for failing to grant JMOL and noting that IMQhustbe granted when a nen

movant’s case rests solely upon speculation and conjecture lacking in probative evidentiary

support”)(emphasis added).



Moreover, although f]etermining the credibility of a witness is the jEyprovince,
whether the witness is lay or expéftevenson v. Union Pac. R. C&8b4 F.3d 739, 745 (8th
Cir. 2004), a jury may generally not “disregard arbitrarily the unequivocal, uncontradicted,
and unimpeached testimony of an expert witness where . . . the testimony bears on technical
guestions . . . beyond the competence of égrthination.'QuintanaRuiz v. Hyundai Motor
Corp., 303 F.3d 62, 787 (1st Cir. 2002) (quoting/ebster v. Offshore Food Serv., |34
F.2d 1191, 1193 (5th Cir. 1970)). “A jury in such a case must rely on expert testimony and
cannot substitute its owexperience.’ld. at 77 (reversing district court for failing to grant
JMOL and remanding for judgment in favor of the moving padge alsdCruzVargas v.

R.J. Reynolds Tobacco C848 F.3d 271 (1st Cir. 2003) (affirming grant of JIMOL on similar
reasoning)

Finally, a “court’s prior decision on summary judgment [does] not control the outcome
of a Rule 50 motion.5t. Louis Convention & Visitor Comm’n v. National Football League
154 F.3d 851, 861 (8th Cir. 1998). This is especially so whetefilile 50motion was
made and considered after the court had had the benefit of over four weeks of trial,” alongside
“extensive legal arguments by the partiés (affirming grant of preverdict JIMOL motion
on issue wherdistrict court had previously denied summary judgment

Il. HLC'’s Allocation Motion

In this motion, HLC argued that, becatise Monoline InsureMBIA “brought and
settled claims against RAGr aiding and abetting GMAC Mortgage in fraudulently
inducing MBIA . . . to insure GMAGponsored trusts” (as evidenced by MBIA’s proof of

claim), and because ResCap’s “damages expert, Dr. Karl Snow, did not allocate any portion

5



of the MBIA . . . settlement to” this “nemdemnifiable claini, HLC was entitled to JMOL
as to ResCap'’s “failure to prove a rgpeculative basis to allocate the MBIA . . . settlement
between indemnifiable and namdemnifiable claims.” (HLC JMOL Br. at 2, 4, 8.)

In response, ResCap argued that, not only did HLC fail to raise this issue at any point
during trial or during its crossxamination of ResCap’s relevant experts, tnder the
UnitedHealth Grougllocation standard, RFC was under no obligation to allocate this
“immaterial” claimin order toarticulatea “reasonably certain” measure of damag@se
generallyResCap Opp. BfreferencingJnitedHealth Grp. Inc. v. Exec. Risk Spec.,|880
F.3d 856, 862 (8th Cir. 2017)).)

The Court denied HLC’s motiofSeegenerallyTrial Tr. at 335657.) First, the only
supportfor HLC’s argument was a handful of sentences in MBIA’s proof of cleb®e (
PX-79.) This evidence did not support HLC’s argument, though, because the Court had
already instructed the jury that theyuldnot consider that proof of claim for the truth of
the matter asserted thereiSeg, e.g.Trial Tr. at 1390.) Moreover, even if tpeoof of
claim was competent evidence upon which to base a JMOL motion, HLC’s argument still
failed because no evidence adduced at trial demonstratédBhat “aiding and abetting”
claim was material. IndeeMr. Donald Hawthorne (ResCap’s expert on thakvuptcy

settlements) was the only witness to testify about the materiality of claims that were settled

5 HLC'’s brief advanced this argument with respect to both the MBIA and FGIC
settlements. However, because the FGIC proof of claim had not been introduced into
evidence at trial, and because HLC’s motion had no evidentiary basis without that proof
of claim, at oral argument HLC withdrew @#OL motionwith respect to the allocation

of the FGIC settlementSeeTrial Tr. at 3330.)
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betweerRFC and MBIA during the bankruptcy, and he did not mention this claim nor was
there any cross examination of him asking why he did not methienlaim.(See
generally id at 16091750, 178839 (Hawthorne).Rather, Mr. Hawthorne only testified
about repurchase claims, recessionary claims (which encompassethterial breach
claimsand fraud claims), and servicing claims, and how those claims shoallddsedn
the context of this indemnification suir. Hawthornewas under no obligation to prove a
negative. Finally, not only was there no competent evidence to suggest that MBIA'’s “aiding
and abettingclaim had value (or was even considered at the time of settlement), this issue
was ot even raised with the Cowhceover the course of the foweek trial.

For these reasons, the Court denied HLC’s JMOL motion with respect to allocation.

lll. ResCap’s Reasonableness Motion

In this motion, ResCap argued that no reasonable juror could find that the
bankruptcy settlemesitvere not entered into in good faith, and for a reasonable amount.
This was so becau$t) ResCap’s reasonableness expert, Mr. Hawthorne, offered the only
expert testimony directly on point, and he explained at great length why the relevant
bankruptcy settlements were reasonable in light of RFC’s exposure, the strengths and
weaknesses of claims and defenses at the time, and comparative settlements; (2) all of the
expert witnesses who considered the bankruptcy settlements at the time found the
settlements reasonable; (3) the settlement negotiations took place under the auspices of a
federal bankruptcy judge as mediator and with the guidance of an independent Chief
Restructuring Officer; and (4) the settlement was only approvéukelBankruptcy Court

(and all parties to the bankruptesoceedingpafterthe Bankruptcy Court (among other
7



parties) had rejected an earlier proposed settlenga®.deneralliResCap’s R&S Br. at-3
14.)

By contrast, HLC argued that JIMOL was inappropriate, primarily with respect to the
MBIA settlement, becaugd) Mr. Hawthorne did not adequately justify wtne MBIA
settlementat a rate of 90%f expected futuréosseswas reasonable, when tbempanion
RMBS Trustsettlement only settled for 17% of such expected losses; (2) various reports
suggested that RFC was not facinghigh loandefault rates required for a 90% settlement
rate (3) MBIA's material breach and fraud claims, which constituted at least part of the
claims RFC settled in bankruptcy, may not have lseenessfudit trial; and (4) a report
from an expert not testifying in this case, Mr. Fischel, suggestelithbBlawthorne’s
touchstonesettlement comparat@he Assured v. Flagstatase)was not a good
comparator.$ee generallilLC 1st Opp. Br. a13-26.) With respect to the RMB®Hrust
settlement, HLC also argued tha} its expertMr. Phillip Burnaman, called intquestion
the reliability of theRMBS Trustcomparator settlements usedNy; Hawthorne and(2)
anApril 2012 106Q disclosure by RFC’s parent company, Ally Financial, suggested that
losses from lawsuits against RA©uld be lower than what the settlement ultimately ended
up being (See idat 813.)

In a (comparatively) lengthy oral ruling, the Court granted ResCap’s mdiea. (
Trial Tr. at 297384.) To begin, Minnesota law requethata party seeking indemnity for a
settlementhere, ResCapjrovethat theatissuesettlement was entered into in good faith
and was reasonable and prud&aeBrownsdale Capp Ass’n v. Home Ins. Gal73 N.W.

2d 339, 34ZMinn. Ct. App. 1991) Minnesota jurisprudence on this question primarily
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derivesfrom the case d¥liller v. Shugartand what is commonly known adaller -
ShugartsettlementSee Miller v. Shuagt, 316 N.W.2d 729, 7333 (Minn. 1982)see also
In re ResCap332 F. Supp. 3d 1101, 1158 (D. Minn. 2018) (providing backgroundi)
such a casa defendant settles a claim watplaintiff for a stipulated sum, but conditions
the settlement on the plaintsfright to seek recovery only from the defentiamtsurerld.
Similarly here, RFC settled the RMB®ustandMonolinelnsurer claims against it for
stipulated “Allowed Clairg” on the condition thahose Trustand Monolinegby way of
the newlyformedResCap Liquidating Trusbe permitted to seek contractual
indemnification fromthe mortgage lenders, or “insurers,” who sold RFC the underlying
defective loansandwhose breaches of the Client Guide’s representations and warranties
(“R&WS”) contributed toRFCfacingsuch claimsSee generally In re ResCeé82 F.
Supp. 3dat 115154 (describing the stringency of the Client Guide’s indemnification
provisionsfor breached R&Wswhich afforded RFC “considerable discretion” and “wide
ranging remediesdgainst the mortgage lenders that sold it [pans

As the Minnesota Supreme Court explaineddrgenserv. Knutsonthe Miller -
Shugart'reasonableness requirement” exists “to discourage possible overreaébihg
N.W.2d 893, 905 (Minn. 2003n other words, the specter‘aollusion and frautin such
a setting triggexthe requirement that the party seeking indemnification establish that the
settlement was reached at asriength, in good faittand that the settlement was prudent
and reasonabl&eeAlton M. Johnson Co. v. M.A.l. Cd63 N.W.2d 277, 280 (Minn. 1990)

(noting that, in aMliller-Shugartsetting, “the exposed insured has reeitive to drive a



hard bargain”)Miller, 316 N.W.2d at 735 (similarly worrying tham insured may beguite
willing to agree to anything as long as plaintiff prorfséhem full immunity).

Given this policy cooern, Minnesot#&w requires objective proof of good faith and
reasonablenesSee Vetter v. Subotni&44 F. Supp. 1352, 1355 (D. Minn. 1992)n
objectiveanalysis of good faith and reasonableness, in turn, requires an analysis of what the
parties knew or could have known at the time of the settlement; knowledge obtained years
later, of new facts or new law, cannot inform the reasonableness of the settlement at the
time it was madeSeeMiller, 316 N.W.2d at 735. Moreover, in evaluating objective indicia
of good faith and reasonableness, the fact finder must consider whether a reasonabl
prudent person would have entered into the settlement basef)ugpoanalysis of the
defendaris potential exposure at tridii) the strengths and weaknesses of the claims and
defenses, both factually and legal(iiy) the risks of proceeding to trj@nd (iv)the costs
and burdens of litigatiorSee id.accord Jorgenser662 N.W.2d at 90405 (listing these
factors, among others, and emphasizing that “reasonablenessuis-tactor inquiry) The
iIssue inot whether therezasa single correct or perfect settlement. Rather, Minnesota
precedent meesclear that the issue is whether the settlement for which a party seeks

indemnificationfell within a reasonable range of potential recoveBegNelson v. Am.

6 HLC repeatedly argued that “reasonableness” is governed by an objective
standard, whereas “good faith” is governed by a subjective stan8er].€.g.HLC 1st

Opp. Br. at 25-26.) Although no court has directly addressed this question in the context
of aMiller-Shugartsettlement, a fair reading of the Minnesota case law on the subject
suggests that “reasonableness” and “good faith” are ®fcg pather than distinct

elements, and should both be governed by the objective standard articultkerin

See, e.gBrownsdale Co-0p473 N.W.2d at 341-42 (treating “reasonableness” and “good
faith” as part of the same, objective inquiry).
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Home Assur. Co824F. Supp. 2d 909, 917 (D. Minn. 2011) (“[T]he stipulated $900,000
judgment amount would be recoverable as long as it fell without a reasonable range of
potential recoveriey; cf. Jackson Nat. Life Ins. Co. v. Workman Sec. C86R8 F. Supp.

2d 1006, 1012 (D. Minn. 2011) (noting that “[tjhe party seeking indemnification need only
show itcould havebeen liable under the facts shown at tnak whethefit] would

havebeen”).

Now, at the summary judgment stage of this d@esCapnoved for summary
judgment on this very issue. This Court denied that motion, citing the need for a full record
on such a faeintensive inquirySeen re ResCap332 F. Supp. 3d at 115At the close of
trial, however, the Court had beforaiull factual recordbn which toconsider ResCap’s
Rule 50 motion. That record contadthe following uncontroverted evidenderst, the
bankruptcysettiements were entered into after a lengthy mediation conducted by a federal
bankruptcy judge, Judgames PecKSee, e.g.Trial Tr. at 160304 (Hawthorne).econd,
an independent Chief Restructuring Officer, Lewis Kruger, presided over the medration
ultimately approved the settlements. tdstified at trial that his goal was to achiéae
consensual deal that treated creditors fairly and established claims of creditors in a way that

was appropriaté and emphasizeithat his decision to enter intioe settlements was

! In denying ResCap’s motion at summary judgment, the Court also relied on
evidence concerning “MBIA’s separate settlements with GMAC Mortgage and ResCap
LLC,” which purportedly supported the contention that “RFC settled with MBIA for
allowed claims that exceeded MBIABsses by over one billion dollgtsand were
accordingly “unreasonableld. at 1156. However, the Court later excluded this evidence
as irrelevant, in light of certain federal bankruptcy law princiesln re ResCap2018

WL 4929393 (disallowing the GMAC Mortgage and ResCap LLC proofs of claim as
evidence).
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informed by his discussions with his advisors and with all of' Rpfincipal creditor
constituenciegSee, e.qgid. at 13921407 (Kruger)see alsad. at 1604 (Hawthorne)
(describing Kruger as a “welespected experienced lawyerho “had been appointed by
the [bankruptcy court] and was looking out for the interest of all creditof$iixy, RFCs
expert in the bankruptcy caddr. Frank Sillman, testified that the settlements reached were
reasonablgSee, e.gid. at 1416 (Sillman).frourth, the RMBS Trus’ expert, Mr. Allen
Pfeiffer, testified that the settlements reached were reaso(fséxde.e.gid. at 146667
(Pfeiffer).) Fifth, all constituencies to RFECbankruptcysupported the settlements,
including parties such as the Credita@®mmittee that opposed the original RMBS Trust
settlement(See id at 160608 (Hawthorne)). For instandgly. John Dubel, the chairperson
of the Creditois Committee, testified that litigating these issues wbale involvedyreat
uncertainty andnumerous complex and novel issues of fact and [gdee, e.gResCap’s
R&S Br. at 14 (citing excerpts from Mr. Dubel’'s deposition, whigneintroduced into
evidence but ultimately not played before the jury in light of the Court’s oral decision on
this issue)seeTrial Tr. at 299691 (providing context) Sixth, the RMBS Trustsupported
the settlementgSee, e.gid. at 1287 (Lipps).peventh, ResCap’s expert witness, Mr.
Hawthorne, an experienced RMBS litigator and an expert on RMBS litigation, testdie
the settlements were entered into in good faith and were reasdBaelee.gid. at 1541

see also suprat 1315.) Eighth, thebankuptcy judge presiding over the bankruptcy in the
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Southern District of New York, Juddéartin Glenn, approved the settlements, after having
rejected an earlier proposed settleméee, e.gid. at 160809 (Hawthorne)9

It wasfurther undisputed that the factual evidence arising aihiesfettled litigation
was highly complex, involng analyse®f over 100,000 loarsnd RFC’s accordant
exposure to many billions of dollars in damag8ge, e.gd. at1499, 150102, 159093
(Hawthorne)) As Ms. TammyHamzehpour, RFG general counsedkstified, RFC faced
“shockingly high breach claims that exposed the company to tens of billions of dollars in
potential damagegplus years of litigation and expens¢(iee, e.gid. at284951.)In fact,
RFC's exposure-in excess of $42 billior wasalso uncontrovertedld.)

Of all of these facts, Mr. Hawthorone’s lengthy expert testimony was arguably the
most important. Indeed, he was the only expert to testify at trial on reaswssEAes such
it is worth considering how, exactly, he reached his conclusion that these settlements were
reasonabldn accordance witthe multi-factor reasonableness framewddtailed above
Mr. Hawthorne employedthreestep methodologfor evaluating the reasonableness of the
settlements-ranging from the MBIA settlement at 90% of expected losses to the RMBS

Trust settlement at 17% of expected lossedirst considered the exposure RFC faced

8 As the Court noted in its omnibus motion in limine decision, Judge Glenn’s order
approving the bankruptcy settlements is distinct from Judge Glenn’s finding that the
settlements were reasonable; the former was admissible for its legal effect (and as an
objective indicia of good faith), while the latter was inadmissible as he&sayn re
Rescap2018 WL 4863597, at *15. In reaching its decision hire Cout solely relied

on the fact that Judge Glenn approved the settlements, and that Mr. Hawthorne
considered that approval indicative of reasonableness and goo&é&sthlso In re
Rescap2018 WL 4489685, at *16 (making similar point in the context of the Court’s
Daubertruling).

13



were it to try these cases to verd{8ee, e.gid. at14991502.)He thenevaluatedboth
factually and legallythe strengths and weaknesses of the claims asagdett RFC by
both the RMBSTrustsand theMonolinelnsurersalongside RFC'’s defenses to those
claims.(See, e.qgid. at151162.) Finally, Mr. Hawthorneompared the assue settlements
to other, contemporaneoBMBS settlementySee, e.gid. at156474.) Notably, Mr.
Hawthorne testified at length about a decision by Judge Jed Rakoffaikthiet Court in
the Southern District of New Yorkyvhich Judge Rakoffssued only monthgrior to theat-
issue settlementéSee, e.gid. at156467 (describingAssured Guar. Mun. Corp. v.
Flagstar Bank, FSB920 F. Supp. 2d 475 (S.D.N.Y. 2013))ha decision Assured v.
Flagstar, was a case brought by a monoline insurer much like MBIA. Following a bench
trial, the monoline insurer in that case, Assured, obtained a judgmégOfpercendf its
lossesplus interest(ld.) As Mr. Hawthorne testified, that an aggressive monoline insurer
had just been awarded 100 percent of its damages in a similar case just monthkéefore
settlementvould have beefwvery much on the mind®f counsel mediating the bankruptcy
settlementg(ld. at 1564)

Mr. Hawthorne further testified about the range of settlement rates as among the
Monoline settlements and tRMBS Trust settlement in this cas®d notedhe differences
in litigation risk RFC faced as between those ca§es, e.gid. at 157582.) Importantly,
it wasuncontroverted that MBlAad sued RFC in 2008, five years before the settlements
were reachedSee, e.gid. at 121724 (Lipps).)In the MBIA case 130 dgositions had
been taken, more than a million pages of documents hackeleanged, and expert

disclosurediad been issue(See, e.gid. at 124345 (Lipps).)Indeed, by2012, MBIA was
14



actually out of pocket 98 percent of its damageswell over $1.2 billion(See, e.gid. at
1504 (Hawthorne).) Mr. Hawthorne compared that tdRWHBS Trusts who, for varying
legalreasons, did not organize themselves or hire counsel until October of 2011, years after
MBIA commenced litigation(See, e.gid. at157880 (describing tl failure of the RMBS
Trusts to organize themselves for litigatesa “herding cats” problengg¢cord id at 1250
52 (Lipps).) In fact, the RMBS Trusts never actually sued RIBJ.Ratherthe RMBS
Trussonly filed proofs of claimafter RFC filed for bankruptcy(ld.) Moreover, Mr.
Hawthorne testifiedyithout serious rebuttal on creegaminationthat theMonolines had
additional legal rights available to them under the law and by virtue of their contracts,
including a contractual right of interest, all of which meaningfully chaitigeecalculus of a
reasonable settlementlastween the RMB3rustclaimsand theMonolinelnsurerclaims
(See, e.gid. at150407, 158889.) Further Mr. Sillman, RFCs expert in the bankruptcy
proceedingtestified as to thaniquestrength of théMonoline claimsand observed that it
was reasonable fdrionoline claims to be settled for 80 to 100 percent of lifetime losses.
(See, e.gid. at1416.)

Mr. Hawthorne also provideghcontroverteguncontested testimony about the
importance and complexity of the law on the relevant statute of limitations applicable to
such claims at the time of the settlemdne®, e.g.Trial Tr. at 154754), andthe legal
burden of proof on causation at the time of the settlenfeeds e.gid. at 153634, 1545
47). Both of these legal issuagere highly relevant to his determination that RFC faced
potentially enormous liabilitfrom theMonolineclaims, and arguably less significant

liability when it came to the RMBS Trusts.
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The only witness to attempt to challenge Mr. Hawhe’'stestimony was Mr. Phillip
Burnamanand evemMr. Burnaman only challengddr. Hawthorne with respect to the
RMBS Trust settlementdther tharthe MBIA settlement, which ealeup the lion’s share
of HLC’s liability in this case)(See generally idat24592625.)However, Mr. Burnaman
expressly disqualified himself as an expert on reasonableneddeast three different
occasionsFirst, he testified,lI’ m not offering an opinion on the reasonableness of this
settlement. (Id. at2600.) Secondye testified; | didn’'t fault Mr. Hawthorne on aspects of
the litigation risk and | didh undertake to review the litigation issues around this case
because s a very complicated $ject’ (Id. at 2601.) Such an analysigquires a legal
educatiori’ Mr. Burnaman addedvyhich hedid not have(ld.) Third, in response to the
guestion, “ad youre not here to challenge any of that discussimrreference tdvr.
Hawthorne'sdiscussion of th&aw relevant to the bankruptcy settlemeMs, Burnaman
answered;No. It's a very complicated subjectm not a lawyer . .there are different laws
in different states in different jurisdictions anchinot expert enough to undertake to discuss
that” (Id. at260506.)

However, the reasonableness of these settlemauitsanly be evaluated by
analyzing the exposure, the litigation riskad the legal strength of the claims and defenses
together SeeJorgensen662 N.W.2d at 905 (reversing lower court for “focusing solely” on
one factor when undertaking a reasonableness analysis). Mr. Burnaman expressly
disavowed the expertise to engage in that analysis. The <abaside entirely Mr.
Burnaman’<redibility on the testimony hadloffer on othelcomparator settlements

which, of course, Rule 50(a) required the Court tdSde StevenspB54 F.3d at 745.
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Entirely setting aside his credibility nonetheless, the fact that Mr. Burnaadao
disqualified himself maeit so that his testimomyassimply not probative of
reasonablenes€f. Concord Boat Corp 207 F.3d at 1050 (noting that JIMOintistbe
granted when a nemovant’s case rests solely upon speculation and conjecture lacking in
probative evidentiary support”). If the other settlements to wikictBurnamartestified
were considered in th@ntext of the changing law at the time, sucthadaw on causation
andthe law on the statutes of limitations, one could then evaluate whether they were
comparable. But because Mr. Burnaman expressly disavowed such analysis, no reasonable
juror could conclude, one way or the other, whether those settlements were comparable or
not and therefore whether therreprobative of the reasonableness of MBS Trust
settlement in this case.

The only othenotableevidence to which HLC citkin opposition taResCap’s
motion wasevidence that more than a year prior to the settlementsi-isiycia] RFCs
parentcompanyfiled a disclosuravith the SEQa form 10Q) that optimistically estimated
the compan'g exposure at merely “zero to four billion dolldrsSee, e.g HLC 1stOpp.
Br. at 1213 (pointing out various points in testimony where thi€@as discussed and
observinghat, only “two and a half weeks later,” “ResCap and RFC agreed to an $8.7

billion allowed claim settlement just for RFC's liabilities®)But such eidence in a

o The Court notes that this $8.7 billion RMBS Trust settlement was rejected by the
Bankruptcy Court and various creditgseeTrial Tr. at 1258-59 (Lipps)), and that the

final RFC RMBS Trust settlement, which was one of the settlements RFC was actually
seeking indemnification for in this trial (along with the Monoline settlements), set RFC’s
liability at approximately $7.1 billioniq. at 1278).
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vacuum, without the benefit of expert testimony as to the meaning or requirements of that
disclosure, wakardly sufficient to argue thain that basisa reasonable juror could
conclude that the settlements were unreason@aeékarson 76 F.3d at 1452 (noting that
“[a] mere scintilla of evidence is inadequate to support a verdict”).

HLC also challenggthe credibility of Mr. Hawthorne explanationsor the
differences in settlement rates, as between the 17% RMBS trust settlement rate and the 90%
MBIA settlement rateput reliedonly on attorney argument that Mr. Hawthornasnion
wasnot reliable!® Of course HLC wascertainly correct that ResCap bore the burden of
proving good faith and reasonableness. And KiaScorrect that, as a defendant, it had no
obligation to present expert testimony on reasonablef@es, e.g HLC 1st IMOL Opp.
Br. at 78 (collecting casgg But it wasequally true that the arguments of counsel are not
evidence and so counsel cannot testify as an expert and provide the analysis and the
connections necessary that can only be presented through expert teshiesowjittenburg
v. Am. Express Fin. Advisors, Iné64 F.3d 831, 838 (8th Cir. 200@)A]rguments of

counsel are not evidence.And perhaps more importantly, counsel couldineite the

10 For example, during cross-examinatiétiC attempedto call into question Mr.
Hawthorne’s explanation for the difference between the high Monoline settlement rates
and the (comparatively lower) RMBS Trust settlement rate on grounds tisat¢hied
“herding cats problem” was not as much of a problem as Mr. Hawthorne and Mr. Lipps
contended.$eeHLC 1st IMOL Opp. Br. at 17-18.) Similarly, during its cross of Mr.
Hawthorne, HLC asked questions about a report purportedly concludirfgagatar did

not settle for 100% of expected lossiels at 23-24), as well as read into evidence
documents suggesting that RFC’s estimated loan breach rates were too low to support a
90% settlement rated( at 15-17.) HLC apparently believed that, by tying together this
smorgasbord of (largely irrelevant) data points during its closing argument, a reasonable
juror could entirely ignordr. Hawthorne’s opinion and thereby find the bankruptcy
settlements unreasonable.
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jury to “speculaté, particularly with regard to as complex an issue as the reasonableness of
a multtbillion-dollar RMBS settlement achieved through the federal bankruptcy process
SeeSip-Top, Inc, 86 F.3d at 830 (“When the record contains no proof beyond speculation
to support the verdict, judgment as a matter of law is apptef).

Indeed, asitleast one federal circuit has recognized in recent yéargeneral rule
that a jury verdict cannot be based solely on thégusjection of the other site
uncontradicted testimony applies with particular force to expert testimony on matters
outside of lay competencBee Quintandruiz 303 F.3d 62CruzVargas 348 F.3d 271.
That is, although jurors may decide what weight to give to the testimony of expert
witnessesthey may not “disregard arbitrarily the unequivocal, uncontradicted, and
unimpeached testimony of an expert witness where . . . the testimony bears on technical
guestions . . . beyond the competence of lay determina@amitanaRuiz 303 F.3d at 76
77. Therewasno doubt that, given the role of the legal landscape in 2013 in determining the
reasonableness of these settlemeisthe need to evaluate the strength and weaknesses of
these claims and defenses in the context of the law, this issue unquestionablg require
expert testimonyCf. Jorgensen662 N.W.2d at 905 (noting that an important consideration
in determining reasonablenessexpert testimonfor both partieson issues of the likely
size of a jury awarQ. And as to the law at the time of the settlements, Mr. Hawtl®orne
testimony wasincontradicted and unimpeached.

To be sureRule 50(a)sets fortha strict standard. The Court may not grant a {garty
motion for JMOLunless no reasonable juror, taking all reasonable inferences in the light

most favorable to the opposing party, the nonmovant, could find against the moving party.
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SeeRoberson602 F.3cat 933 Moreover, the Eighth Circuit is clear thhtsis an exacting
burden due t6the danger that the jusyrightful province will be invaded whgdMOL] is
misused. Bavlsik v. General Motors, LL@&70 F.3d 800, 805 (8th Cir. 2017). And, again,
in determiningivhether to graniIMOL, a court must refrain from making credibility
assessmentSee StevenspB54 F.3d at 745. As is evident from this ruling, the Court made
no credibility assessments in reaching its decision.

However the Court found it noteworthy thttis particular issud,e., the good faith
and reasonablenegta settlement in the context of an indemnity actr@aalmost always
beendecided by a court as a matter of law on summary judgmey a court after an
evidentiary hearing. hadrarely, if ever,beenconsidered by a jurdt Indeed,n the midst
of this trial, in a related case involving the exact settlements at issue hereflen€ofirt's
colleaguesJudgePaul Magnusorruled at summary judgment that the settlements were
reasmable andkntered into in good faitlsee Residential Funding Co., LLC v. Universal
Am. Mortg. Co., LLCNo. 13¢cv-3519 (PAM/HB), 2018 WL 4955237, at%%(D. Minn.
Oct. 12, 2018).

Thus, the question before the Couaswhether a reasonable juror, in the face of

this overwhelminguncontroverted evidence of good faith and reasonableness, could find

11 The Court acknowledges that, a month before trial, it ruled that the Seventh
Amendment requires reasonableness to be tried bejorg ia federalcourt, contra the
Minnesota law requiring this issue to be tried beforedgein statecourt.Seeln re
ResCap2018 WL 4469249. However, the fact that an issue is presented before a jury in
no way limits a federal court’s power to render JMOL under Rule 50(a), even if the issue
is one on which the Court previously denied summary judgrSestt. Louis Convention

& Visitor Comm’n 154 F.3d at 861.
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that these settlements approved by a United States Bankruptcy Judge were not entered into
in good faith and were not reasonable. To do so, thisyjanyd have hado disagree with
(1) every professional to consider the issueft{e)experts on both sides of the bankruptcy,
Mr. Sillman and Mr. Pfeiffer, and (3) every constituency with an interest in the settlements,
includingthe CreditorsCommittee, the RMBS Trustand the only expert to opine on the
issue in this case, Mr. Hawthorne. In fam competent fact or expert witness leagr
opined that these settlements were entered into in bad faith and/or were not red%onable
The defense wouldave askethe jury to be the first to do so.

For these reasons, the Court granted ResCap’s motion as to reasonableness and good
faith.

IV. ResCap’s Allocation of Servicing Claims Motion

In this motion, ResCap argued that no reasonable juror could find that it was
unreasonablefér a party in RFC’s position [in 2018) settle [norindemnifiable] servicing
claims for $96 million (in the RMBS Trust settlement) and de m#imnno value (irthe

Monoline Settlement), after accounting for litigation risk.” (ResCap R&S Br. at 18.) In

12 The Court acknowledges that HLC intended to offer the testimony of at least one
expert, Professor George Triantis, in support of the conclusion that the bankruptcy
settlements were unreasonable. Professor Triantis based his conclusion on the
purportedly “skewed incentives” facing settling parties in a bankruptcy proceeding.
However, the Court excluded Professor Triantis’s testimony Datsertorder.Seeln

re Rescap2018 WL 4489685, at *226. In so ruling, the Court observed that Professor
Triantis was “simply not qualified to opine about the reasonableness of the Settlements,”
in large part because he did not “assess the strengths and weaknesses of the underlying
claims and defenses in the Settlement” and “ha[d] no experience in the RMBS context.”
Id. at *25.
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advancing this argument, ResCap again pointed to the (virtually uncontradicted) testimony
of Mr. Hawthorne, in which he explained wigrvicing claimsacked valugbased on his
experience as a plaintifide RMBS litigator during the relevant time peridee¢ idat 14
16.) In particular, ResCap noted, Mr. Hawthorne focused on nunmegalglifficulties
with RMBS servicingclaims such as high burden of procinda generalack of legal
support (Id. at 15.)For instance, ResCap added, Mr. Hawthorne provided compelling
testimony about the importanceasbeptember 2012ssured v. Flagstapre-trial)
decision in which Judge Rakoff alloweissured’sRMBS servicing clainpast summary
judgment but explicithexpressed “skepticism” thtite claim could succeed at trial
Assureddeclined to pursue this claim at trial in light of Judge Rakoff's admonishnieknt. (
at 15 (quotingAssuredGuar. Mun. Corp. v. Flagstar Bank, FSE2 F. Supp. 2d 596, 607
(S.D.N.Y. 2012)).)

For its part, HLC argued that a reasonable juror could find that ResCap failed to
allocate at least some (unidentified) portion offt@nolinesettlements to servicingas.
This was so, HLC contended, because the RMBS Trust settlement had allocated some value
to servicing claims (albeit only 1% of the total claifnpecause MBIA servicing claim
had survived a motion to dismiss, because MBIA had retained two experssann the

issue and because Mr. Burnaman'’s testimony showed why the RFC Servicer Guide set out

13 For a more thorough discussion of the allocation of servicing claims in the RMBS
Trust settlement, sda re ResCap2018 WL 4863597, at *22-23 (denying HLC’s motion
in limine no. 5). Notably, in its opposition brief, HLC did not contest the reasonableness
of the servicing allocation ithe RMBS Trust settlement.
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“objective criteria that made a servicing claim agaiREC more likely to succeed than
analogous claims against otHerasterservicers. (SeeHLC'’s 1st Opp. Br. at 333.)

The Court granted ResCap’s motion on this issue, too, for largely the same reasons
that it granted ResCap’s motion on reasonableness and goodSeédtgdnerallyrial Tr.
at 298487.) Again, he Court focused on Mr. Hawthorn&spertlegal testimonyas towhy
servicing claims would have been extremely difficult to priov2013 First,Mr.
Hawthorne noted the prevailing law on loss causation at the time of the settlements and the
difficulty in establishing that a servicer breach caused losses to an RMBSSeese.g.
id. at 153@32.) Second, he noted the discretion afforded to RFC'asaater servicér
under the governing pooling and servicing agreemge®, e.gid. at1781-82.) Third, he
noted the express limitations on RFC’s liability as a master servicer under those agreements.
(See, e.gid. at 129-30.) Finally, he noted that, under theoling and servicing
agreements, a plaintiff would have had to show that the serviségvassly negligeritin
the performance of its duties in order to establish a servicing ¢Bé®, e.gid. at1772
76.) Mr.Hawthorne alsemphasizethe aforementione@012Flagstarruling, as well as
the fact that he knew of no case in whiRIMIBS servicing claim$adresulted in any
“appreciable recovery” for a plaintifiSee, e.gid. at1534, 1564, 17788.)

In the face of this expertlriven evidence showing why it would haveshe
reasonable at the time of the bankruptcy settlements to atliibetéo-no value to
servicing claims, HLC offeredffectivelynothingin response. Again, Mr. Burnaman
disqualified himself as an expert on the reasonableness of the servicing claims. H

confirmed that he could not offer an opinion on the legal viability of the servicing claims
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asserted by the RMBBustsandthe Monolines because he was not a lawyer and was
accordinglynot qualified to testify about the law on loss causation and the heightened
“gross negligence” burden of pro¢gee, e.gid. at 2533, 25387, 261214.) Indeed, Mr.
Burnamarconceded that he offered no opinion with respect to the litigation risk of
defending against such clain{See, e.gid. at 260001; but cf In re Rescap2018 WL
4489685, at *21 (noting, in iBaubertOrder, that “[w]hat is relevant to the
reasonableness of the Settlements is the parties’ expectation of possible recovery on
available claims, as discounted by the litigation risk”).)

As for the factelicited by HLC on crossxamination Mr. Kruger and Mr. Pfeiffer
both acknowledgeRFC’spotential exposure on the servicing claims tatmeind $96
million after accounting for litigation rislalbeit solely in the context of the RMBS Trust
litigation. (See, e.g Trial Tr. at 239192 (Kruger),id. at 146163 (Pfeiffer).)Moreover,
MBIA’s expert (whose report was referenced during Mr. Hawthorne’s cross but who did not
testify at this trial) apparently believed MBIA'’s servicing claim was worth at least $76
million, albeit without connecting that amount to any alleged servicing ddfeets.e.gid.
at1645, 1657, 16683 (Hawthorne)) Finally, Mr. Burnaman testified that there were
written objective servicing criteria in the servicing and pooling agreements that governed
RFC'’s role as master servicer, and that these criteria may have potentially subjected RFC to
a viable servicing clait{See, e.gid. at 2533, 253@7, 512-14.)

However, on these minimal facts alone, no reasonable juror could fifdrthat
Hawthorne’sde minims Monolinelnsurerservicing allocation was unreasonable. Vs

especially san light of the relevant inquiry, whiclvasnot, “is there any universe in which
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MBIA potentially couldhave succeeded on its servicing claigainst RFC” But, rather,
“was it reasonable for a party in RFC’s position to settl@icingclaimsagainst it for de
minimisvalue in light of the litigation riskand in tle context of the law that governed the
claims at the tim®&’ On this record, no reasonable juror could have answered the latter
guestion in the negative.

For thesereasons, the Court granted ResCap’s motion as to the allocation of
servicing claims.

V. ResCaps Causation Motion

In this motion, ResCap argued thatrebutted fact and expert testimony showed that
it met its burden on causation, under the (fairly liberal) “contributing cause” standard
articulated in the Court’s summary judgment or@ee In re ResCaf332 F. Supp. 3d at
116465 (holding that, “to prevail on its contractual indemnity claim, [ResCap] must show
that the losses and liabilities for which they seek indemingty the bankruptcy settlements]
have a cause and result relationship with, or a causal connection to, [HLC'’s] breaches of
R&Ws or Events of Default. . . . This does not require [ResCap] to show that [HLC'S]
breaches were tledlecause of [the claims settled in bankruptey merely requires that
[ResCap] shows that [HLC’s] breaches wepmatributingcause of those liabilitiesnd
losses”) (cleaned up). In proving this claim, Resf&dipd largelyonthe expert testimony
of its reunderwriting expertdyir. SteverButler and Mr RichardPayne According to
ResCap, this testimony showiat specific HLC loans breached specific Client Guide

R&Ws, which then caused RFC to breach specific R&Ws to the Trusts and Monolines,
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which then caused the Trusts and Monolines to sue RFC for breach of ca@@act. (
generallyResCap Causation Br.)

In response, HLC only argued that (1) ResCamdtidneet its burden of proof as to
two of theMonoline settlements (Ambac and Syncora), one of which (Ambac) ResCap was
not even seeking indemnification fiarthis lawsuif and (2) ResCap did not show that either
the Trusts or Monolineactually broughtlaims over two of the specific HLC R&W
breaches relied upon by Mr. Payne in proving ResCap’s “chain of causagqrhé¢
“representation regarding documentation programs” and the “representation regarding
proxy Mortgage Loan Schedules”gdeHLC’s 1st Opp. Br. at 2@8.)

The Court granted ResCap’s motion on this isstee @enerallyrial Tr. at 2987
90.) The uncontested, unconverted, and unimpeafaotdal and expetestimony
concerning causation conclusively established five f&itst, RFC, in its sole discretio,
determined that 57 #8sueRMBS Trust loans and 38-&sue Monoline loans involved
both HLC R&W breaches and RFC R&W breach8egg| e.gid. at 1831832, 185760
(Payne).XSecond, specific HLC R&W breaches directly caused specific RFC R&W
breaches.See, e.gResCap Causation Br.&fgathering numerous record citations).)
Third, theRMBS Trusts andMonolines asserted lodevel breach claims when they filed
claims against RFC in the bankrupt(§ee, e.gid. at 67 (gathering numerous record

citations).)Fourth, professionals involved in the bankruptcy considered thesddweah

14 In its summary judgment decision, the Court held that the Client Guide “grant[ed]
RFC sole discretion to determine Events of Default in all circumstances,” and that no
evidence suggested that RFC exercised that discretion “dishonestly, maliciously, or
otherwise in subjective bad faithri re Rescap332 F. Supp. 3d at 1153, 1185.
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breach claims to be a substantial source of RFC’s liability(giting testimony from Mr.
Pfeiffer and Mr. Sillman).[rifth, RFC incurred “loss and liabilities” when it settled those
loartlevel breach claims, for which it now seeks indemnity under the terms of the Client
Guide.

HLC introduced no evidence to the contrary, fact or expert, and in its opposition to
ResCap’s JMOL motion, HLC pointed to onlyeav shards of evidence it claimed a
reasonable juror could rely on in finding that ResCap had not met its burden as to
causatiort?

First, HLC argued that RFC had not proven that HLC’s breaches were a contributing
cause of two of th#onoline settlements, Ambac and Syncora. HLC based its argument
entirely on its criticism of the allocation modeling of Dr. Snoey, that Dr. Snow’s breach
rate analysis across tMonolinesettlementsvas flawed because he treated them as one
“global settlemeritrather tharasmultiple, individualsettlements. However, that issue.(
the credibility of Dr. Snow, and the integrity of his sampling model) related only to

damages and allocation, both of which remained issues for the jury to decide.

15 This minimal evidentiary showing was unsurprising. HLC’s summary judgment

briefing on causation relied heavily on its expert, Professor Steven Schwarcz, and various
theories he advanced involving RFC R&W breaches that were purportedly “solely
caused” by RFC, and then settled for value in the bankrupesyln re Rescap32 F.

Supp. 3d at 1167-68 (declining to grant ResCap summary judgment on causation, largely
because of Professor Schwarcz’s theories). However, the Court excluded much of
Professor Schwarcz'’s testimony in its October 22 “RFC sole responsibility” esgeln

re ResCap2018 WL 5257641, and HLC declined to put Schwarcz on the stand at trial

for any other purpose.
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Second, HLC argued that a reasonable joooid find that ResCap had not proven
causain as to two discrete R&W categories: R&WgardingMortgage Loan Schedules
based oriproxy datd, and R&Ws regarding documentation program representations.

As to Mortgage Loan Schedule R&Ws, there was no doubRfF@made such
R&Ws to the Trusts anllonolines and that breaches based on those R&\Wefore
contributed to the bankruptcy settlemef(®Bee, e.g.Trial Tr. at 1871 (Payne)Rather,

HLC appeared to argue that the absence of the original data on the Mortgage Loan
Schedules was fatal todlsuccess of those breach determinations. However, the Court
considered this issue in Faubertruling, and then again in its motion in limine ruling. In

both cases, the Courbted that basing an R&W breach“pnoxy data” from a thireparty

source was entirely permissible because it supplied the exact same data that was included in
the original scheduleSee In re Rescag018 WL 4489685, at *1M@ubertruling); In re
ResCap2018 WL 4863597, at *120 (motion in limine ruling).

As for the documentation program R&WSs, it appeared from expert submissions prior
to trial that HLC disagreed with Mr. Payne and Mr. Butler’s interpretation of those
representationSee, e.gln re Rescap332 F. Supp. 3d at 1167-68 (overviewing HLC's
then-argument over “documentation program R&WSs,” in which the parties disputed
whether such “pool-wide” RFC “documentation program R&WSs” were “functionally
equivalent to underwriting representationgipwever, none of that evidence sva
presented at trial through HLC’s witnesg€3. supran.15.)Accordingly, on this record,

therewasno argument HLC could have matdethe juryexplaininghowlosses arising from
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breaches of RFC’s “documentation program R&WSs” resulted in ResCap failing to meet its
burden orcausation.

For these reasons, the Court granted ResCap’s motion as to causation.

VI. ResCap’s Client Guide Motion

In this motion, ResCap argued that uncontroverted evidence demonstrated that the
Client Guide, and its accordant R&Wsd indemnification remedies, applied to all loans for
which ResCap was seeking indemnification, includingated “bulk loans” and “pay option
ARM loans.” This was especially so because HLC’s corporate representative, Ms. Rebecca
Barton, effectively testified to that effect, and because “all parties agree[d] that HLC’s loans
were governed by R&Ws and remedies, and the only identified R&Ws or remwdie$
those” found in the Client GuideS¢eResCap Client Guide Br. ai?3)

By contrast, HLC argued that a reasonable juror dindcthat RFC purchased “bulk
loans” and “pay option ARM loan$fom HLC outside the Client Guide, largely becaoise
of its witnesses, former HLGenior Vice President of Secondary Markits Rian Furey,
explicitly testified as such, and “because RFC did not purchase bulk loans [and pay option
ARM loans, neither of which complied with the Client Guide’s “underwriting criteria”] under
any of the Client Guide’s three permitted methods for loans that do not comply with the Client
Guide in certain respects3¢eHLC 2d Opp. Br. at-41, 2228, 3031, 3336.)

The Court denied ResCap’s motioBeé generallyrial Tr. at 335651.) Although
the Court acknowledgetie overwhelming evidencguggesting that the Client Guide and its
R&WSs and remedies governed the sale of all loans purchased by RFC from HLC, including

the testimony of HLC witnesses Ms. Barton and Mr. James Svinth (Mr. Furey’s Moss),
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Furey’s testimony that, in his view, the Client Guide did not cover “bulk loans” and “pay
option ARM loans” created a factual dispute that only the jury could re¢8ke, e.gid. at
310203, 307884 (bulk loans), 30993 (pay option ARM loans)Furey).) Although
ResCap’s crosexamination of Mr. Furey certainly challenged Mr. Furey’s credibifige
ResCap Client Guide Br. at 4), the Court could not consideisthagin reaching this ruling.

See StevenspB54 F.3d at 745. Moreover, given further inferences that could be drawn from
the evidence about the manner in which “bulk loans” and “pay option ARM loans” were
handled, such as the arguable failure of RFC to enter into a written variance with HLC when
purchasing bulk loans underwritten to other purchasers’ underwgitidglinesa reasonable

juror could find that RFC purchased those two categories of loans outside the Client Guide,
and therefore without the accordant R&Ws and remedissia in this case.

For these reasons, the Court denied ResCap’s motion as to the applicability of the
Client Guide Accord Watkins Inc. v. Chilkoot Distribnd. 655 F.3d 802, 805 (8th Cir. 2011)
(holdingthat, under Minnesota lai[p]rdinarily, the existence of a contract is a question of
fact to be determined by the juryMinn. Supply Co. v. Raymond Caqrp72 F.3d 524, 532

(8th Cir. 2006) (same).
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VIl. ResCap’s Assetwise Direct Criteria Agreement Motiotf

In this motion, ResCap argued that, regardless of what the Court held with respect to
“bulk loans” and “pay option ARM loanstio reasonable juror could find that R&Ws
listed in theAssetwise DirecCriteria Agreement (the “AW Agreement”) superseded the
Client Guidés R&Ws. This was so because only one witness discussed the AW Agreement
based on personal experience (RFC’s former Sales Director, Ms. Renee Bangerter, who was
responsible for sending thagireement to HLC), and she testified that the AW Agreement’s
R&Ws merely supplemented, rather than superseded, the Client Guide’'s RSa#'s. (
ResCap Assetwise Br. at2l) Moreover, ResCap contendedgen if the AW Ageement
R&Ws superseded the Client Guide R&Ws, that wouldmatterbecause “all 21
[Assetwise] loans identified by [ResCap’suedewriting expert, Mr. Payne] remfed] in
breachunder the AW Agreement’'s R&Ws].'Seed. at 3 (identifying and discussirgach
of these loans).)

For its part, HLC argued that a reasonable juror could find that the AW Agreement
superseded the Client Guide because the AW Agreement “contain[ed] no language

specifying that the Client Guide’s [R&Ws] appl[ied] in addition to those set forth in the

16 Unlike “bulk loans” and “pay option ARM loans,” the Court’s summary judgment
decision directly addressed HLC loans purchased using RFC’s “Assetwise system.”
In re Rescap332 F. Supp. 3d at 1175-78. Although the Court ruled that the unrefuted
evidence showed that RFC did not “intend[] a blanket waiver of its remedies of the
provisions of the Client Guide when utilizing Assetwise” — because the Client Guide
“expressly anticipate[d] RFC’s use of Assetwise” and stated that the Guide’s R&Ws
would still apply “even if the parties used Assetwisd,’at 1178 — the Court held that a
narrow triable issue of fact remained “as to whether the [Assetwise] Agreement
supersedethe Client Guide” “with respect to the [R&WSs] for which HLC was
responsible,id. at 1177 (emphasis added).
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Agreement itself,” (HLC 2d Opp. Br. at 38), and because a companion document to the AW
Agreement, the “Assetwise Direct License Agreement,” contained an indemnity provision
that arguably replaced the Client Guide’s indemnification provigibmi 40).

The Court granted ResCap’s motioBe€ generallyrial Tr. at 335154.) First, only
Ms. Bangerter testified as to her contemporaneous understafdiegAW Agreement
and she testified that the AW Agreemdiat notsupersede th€lient Guide; no other
witness provided substantial testimony on this isstee(e.gid. at 647650, 66162.) For
instanceMs. Bangertetestified that the “seven points,” or R&WSs, listed in the AW
Agreement “were not meant to replace the 20 to 30 pages of R&Ws in the Client Guide,”
and were merely “additional requirementsd. @t 650, 66Zcleaned up) Bangerter could
also not “recall ever telling anyone at HLC that the AW Agreement modified the Client
Contract or Guide,” nor did she even “havedh¢hority” to do so.Ifl. at 64849 (cleaned
up).) She further stated that no one “from HLC ever disagreed that Client Guide Section 4A
[concerning R&Ws] applied to their Assetwise loan&d” &t 683, 685 (cleaned up).) HLC
neither presented testimonyttee contrary, nor even attempted to seriously call this portion
of Ms. Bangertner’s testimony into question on cresamination.

Moreover the text of the AW Agreement’'s R&W sectiplainly requirel reference
to the Client Guideno reasonable juror coutdad it as stanealone agreementSge
ResCap’s Assetwise Br. at®) As Ms. Bangerteobserved, the seven R&WSs in the AW
Agreemenmade little sense withoatossreference tahe Client Guide’s R&W section.
(See, e.g.Trial Tr. at 68183 (discussing thiseedwith respect to thAW Agreement’s

R&Ws requiring“accurate calculation of income and asseats ‘nofraud and
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misrepresentation’). Indeed, even HLC’s witness, Mr. Furégstified that the R&Ws in
the AW Agreement were “somewhat vague,” and that “it would bédfairesume that all
seven refer to provisions in the Client Guidéd: @t 317677 (cleaned up).) Finally, even
under HLC’s AW Agreement theory, RFC had established R&W breaches for the 21
breaching loans identified by ResCap’s expert, Mr. PageResCap’s Assetwise Br. at
3 )7

For these reasons, the Court granted ResCap’s motion as to Assetwise.

VIIl. ResCap’s Equitable Estoppel (and Waiver) Motion

In this motion, ResCap argued that no reasonable juror could find that HLC had met
its burden of proving the affirmative defenseeqtitable estoppeln other words, ResCap
contended, no reasonable juror could find tHadeason of authorityat RFC induced HLC
to sell it loans on the understanding that such loans would not have to comply with the
Client Guide R&Ws and remedies. Not only did no RFC or HLC employee testify at trial
that anyone at RFC ev&aigreed to abandbithose portions of the Guide in return for loan
sales, ResCap pointed out, the former traders HLC put on in support of its estoppel defense
(i.e., Mr. Furey and Mr. Smith) testified that they were not sure if the RFC employees with
whomthey met even had the authority to make such a prorfiseRésCajs Esoppel Br.

at 1-4).

17 Moreover, HLC’s argument concerning the AW Direct Licensing Agreement
misedthe mark because no witness provitestimony abouhow that “companion”
agreement interacted with either the AW Agreement or the Client Guide. Hena, in th
face of Ms. Bangertner’s unequivocal testimony, a juror could only speculate that the
Licensing Agreement’s indemnity provision somehow superseded the Client Guide’s
indemnity provision.
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In response, HLC argued that a reasonable juror could fintiRF& induced HLC
to sell more loans with the implicit understanding that they need not comply with the Client
Guidé’ R&Ws and remedies. (HLC 2d Opp. Br. at 46.) In making this argument, HLC
relied almost entirely on a February 2006 dinner meeting between RFC employees Ms.
Martha Forget and Mr. Alan Joseph and HLC traders Mr. Smith and Mr. Furey, three of
whom testified at trialif., Forget, Smith, Furey} At this meeting, Ms. Forget, on bédha
of RFC, agreed to buypulk loans from HLC even though those loans were not
underwritten to the underwriting guidelinesntained in RFG Client Guide; rather, they
were underwritten to competitor guidelindg. @t 4750.) From this evidence, HLCaared,
a reasonable juror could infer that RFC madgresentations and inducemériteat it
would not enforce Client Guide R&Ws and remedies with respect to those loans, and that
HLC reasonably relied on thoSepresentations and induceménisselling RFC those
“bulk loans” (Id.)

The Court granted ResCap's motidded generallyrial Tr. at 335456.) This
affirmative defense, on which HLC undoubtedly bore the burden of proof, operated as an
alternative to HLGs argument that the Client Guide did applyat allto “bulk loan$ or
“pay option ARM loans.As the Court suggested in its summary judgment decision; $1LC
argument was that, even if the Client Guide technically applied to all loan sales, equity
demanded that RFC be estopped from enforcing the R&W and remedial provisions of the

Client Guide as to certain categories of lo&ee In re ResCaf332 F. Supp. 3d at 11-7%.

18 Mr. Joseph passed away before this litigaiommenced.
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This defense required proof that: RFC made promises or inducements to HLC
concerning the relevant provisions of the Client GuidelH(Z} reasonably relied upon
those promises, and (BL.C wouldbe harmed if estoppelasnot appliedSeed. at 1174
(citing Hyrda-Mac, Inc. v. Onan Corp450 N.W.2d 913, 919 (Minn. 1980)).

As to the first element, it was HL€affirmative burden to establish that RFC made
“promises or inducemeritto HLC that, despite the presence of a voluminous written
contract that had governed the partietationship for years, HLC could sell RFC loans, en
masse, that would not have to comply with a critical portion of that written comgadhe
R&Ws and remedies. HLG only substantial evidence in supportho$ first elementvas a
February 2006 meeting and dinner, four years after the partiesisiairig business.
(AccordSept. 14, 2018 Hr'g Tr. [Doc. No. 4470] at-18 (noting that HLC could support
this first element of estoppel with either “actual communications between . . . people with
the authority to be able to make th[e] decision [to buy loans outside the Client Guide]
between the two companies, or it could be an internal document reflecting that
communication”). However, it was uncontroverted thatperson at this meeting, either
from RFC or HLC, mentioned the Client Guide, much less discussed waiving any provision
of the Client Guide, including the-ssue R&Ws and remedies, in return for bulk loan
sales. $eeResCap Estoppel Br. at3l(gathering record citations).) fact, Mr. Furey and
Mr. Smith both agreed that, at this dinner, the parties only discussed whether RFC would
entertain purchasintpoulk loans$ that had been originated for other program parameters or
underwriting guidelines, such as those of Ri<€bmpetitor, Countrywide Financiabde,

e.g, Trial Tr. at 303739 (Smith), 314819 (Furey).)
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Thus, even drawing all inferences from this evidence in the light most favorable to
HLC, as the Court must, a reasonable juror could not infer that RFC affirmatively promised
or induced HLC to sell it bulk loangholly outside the Client Guid¢Cf. Oct. 1, 2018
Order [Doc. No. 4497] at (distinguishing between evidence concerrigeneralized
variances from RFC’anderwriting criterig” which wouldnotsupport an estoppel defense,
and “evidence of a stated departure from the provisions and remetiesGient Guides
to specific HLC loans or bulk transactions, made by a person of authority at RFC,” which
wouldsupport an estoppeétense) }° By extension, a reasonable juror could not infer that
RFC affirmatively waived its rigito enforce the Client Guide’s remediesR&WSs. By the
admission of HLGCs witnesses, the subject was simply never discussed. Setting aside any
credibility issues with HLG witnesses, the best that could be inferred from this February
2006 meeting and dinner was that‘nteeting of the mindsoccurred as to whether the

Client Guidés R&Ws and/or remedies appliatall to those atssue loans. However, that

19 The Court acknowledges that Minnesota case law suggests that a party to a
contract may support an estoppel defense with a counter party’s “silencel[,] negative
omission to act when it was [their] duty to speak or act,” or suggestive “cdurse o
conduct.”See, e.gPollard v. Southdale Gardens of Edina Condo. Ass’n, B8

N.W.2d 449, 454 (Minn. Ct. App. 2005ee also St. ex rel. Swanson v. 3M, 845

N.W.2d 808, 819 (Minn. 2014) (holding that, for a waiver defense, “intent to waive [a
contractual provision] may be inferred from conduct”). However, at trial, HLC
introduced no evidence, beyond mere speculation, from which a reasonable juror could
find that RFC’s “silent” “course of conduct” induced HLC to sell it loans outside the
Client Guide’s R&W and remedial provisions. As the Court noted above, it appears that
nobody, from either party, even considered this subject at the time of the loanS&des. (
e.g, Trial Tr. at 3147-48 (Furey) (agreeing that the applicability of Client Guid&/R&
never “became a question until this litigation was filed”) (cleaned up).)
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guestion went to contract formation, which the Court had deemed a jurysesugifra
Section V), and not to equitable estoppel.

For these reasons, the Court granted ResCaption as to estoppé!.
Dated: June 12, 2019 s/Susan Richard Nelson

SUSAN RICHARDNELSON
United States District Judge

20 After the Court’s oral ruling, the Court clarified that, given the Client Guide’s

explicit requirement of a written waiver, alongside the unique facts of this case, the Court
had treated HLC’s waiver and estoppel defenses as essentially one and the same, at least
with respect to “bulk loans” and “pay option ARM loansSe€Trial Tr. at 3358-59;

accord In re ResCg832 F. Supp. 3d at 1174, 1177.) As such, to the extent a waiver
defense survived the Court's summary judgment order, the Court granted ResCap’s
motion with respect to that defense, tdot. HLC 2d Opp. Br. at 50-52 (citing the same
evidence in support of both its waiver defense and its estoppel defense).)
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