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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

In Re: RFC and RESCAP Liquidating Case N00:13-cv-3451 (SRN/HB)

Trust Action

This document relates:to OMNIBUS MEMORANDUM OPINION
AND ORDER RE: MOTIONS IN

ResCap Liquidating Trust v. Primary LIMINE

Residential Mortgage, Inc., Case No. 16+
cv-4070 (SRN/HB)

SUSAN RICHARD NELSON, United States District Judge

Plaintiff ResCap Liquidating Trust (“ResCap”) and Defendant Primary Residential
Mortgage, Inc(“PRMI") arescheduledor trial on Monday February 10, 220. Plaintiff has
filed three motions in limine in advance of trial [Doc. Nos. 5364, 5366, 5367]hichw
Defendant has responded [Doc. Nos. 5373, 5375, 5378]. This Order resolves these motions,
for the most part. It also defers ruling on some issuestdatil Each motion is addressed in
turn. The Court assumes familiarity with the facts and procedural background of this
litigation.

In addition, the Court considers certain evidentiary issues raised in Plaintiff's January
21, 2020 letter [Doc. No. 5380], which the parties addressed at the January 23, 2020 pretrial

hearing as well as administrative matters regarding trial.
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l. RESCAP’S MOTION IN LIMINE NO. 1: Cumulative Testimony

A. ResCap’s Argument

ResCapmoves to exclude portions of the opinions of defense experts Phillip
Burnaman, Steven Schwarcz, and Kori Keith regarding the purported industry interpretation
of representations and warranties that RFC matietausts (“Trust Reps”). (PlL.'MIL No.

1 [Doc. No. 5364] at 1.) It argues that pursuant to Federal Rule of Evidence 403, their
testimony is cumulative, including testimony regarding the Guideline Reps, MLS Reps,
Default Reps, Credit Grade Reps, Loan Program Reps, Prospectus Reps, Occupancy Reps,
Fraud Reps, and fraud disclaimerkl. & 1-2.) In support of its position, ResCap provides

a table summarizing theurportedly overlapping opinions found in the Burnaman Report
[Doc. No. 5286], Schwarcz Report [Doc. No. 5286and the Keith Report [Doc. No. 5286

8]. (Pl.'s MIL No. 1at 4-7 (Table 1).) ResCap points to authority from this District holding

that experts’ differing backgrounds do not warrant the admission of truly cumulative
testimony. Id. at 3 (citingFinke v. Hunter’s View, Ltd596 F. Supp. 2d 1254, 12&24 (D.

Minn. 2009).)

PRMI argusthat each expert is qualified in different ways, with Professor Schwarcz
opining from the perspective of a securitization expert, Mr. Burnaman as an RMBS
transactional expert, and Ms. Keith as an underwriting exprtCapespondshowever,
that such differing perspectives are irrelevant.) ( In fact, it contends that PRMI has
conceded that each expert offers the same opintbrat (23 (quoting defense counsel at the
Dec. 2, 2019 Hr'g Tr. [Doc. No. 5352] at 29) (“[A]ll of them opine that these reps would not

have been reasonably understood to be general warranties against borrower fraud at the time
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of the settlements herg¢)’ Moreover, they assert that Keith makes no distinctions between
the opinions of Burnaman and Schwarcz, “repeatedly collapsing the tido(tifng Keith
Rpt. 11 1171“Schwarcz and Burnaman have both opined that this type of fraud disclaimer
would have made it even more clear that . . . RFC was not assuming any liability with respect
to fraud or misrepresentation in the origination of the loan.”); 120 (“Schwarcz and
Burnaman opine that the ‘MLS representation was not written, understood, or intended to be
a ‘no fraud’ representation and warranty.”).)

B. PRMI’s Response

PRMI argues that the Court should deny this motion because ResCap cannot establish
that the probative value of PRMI’'s expert testimony is “substantially outweighed” by any
purported concerns about cumulative testimony or waste of time. It argueqh#ie
testimony is highly probative; (2) “court after court has recognized thandt iseedlessly
cumulative for different experts to testify about the same subject matter if they testify from
different professional perspectives;” and (3) even if Plaintiff's concerns were valid, they
would nevertheless not substantially outweigh the probative value of PRMI's expert
testimony. (Def.’'s Opp’n t®l.’s MIL No. 1 [Doc. No. 5373] at-R.)

C. Ruling

Pursuant to Federal Rule of Evidence 403, “[tjhe court may exclude relevant evidence
if its probative value is substantially outweighed by a danger of . . . unfair prejudice, confusing
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.” This rule grants district courts the discretion to exeltdaony—

including expert testimony that would otherwise be admissilitat is unnecessarily
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cumulative. See Chism v. CNH Am. LL638 F.3d 637, 642 (8th Cir. 2011) (affirming
exclusion of expert testimony under Fed. R. Evid. 403 that was “minimallyatprep
cumulative, and [that] would have unnecessarily confused the isElpsherSmith Labs.,

Inc. v. Mylan Labs., Inc944 F. Supp. 1411, 1440 (D. Minn. 1996) (“As allowed by Rule
403, Federal Rules of Evidence, a Court may limit or exclude expemdag which is
cumulative.” (citations omitted) (footnote omitted)). “In weighing the probative value of
evidence against the dangers and considerations enumerated in Rule 403, the general rule is
that the balance should be struck in favor of admissidmited States v. Dennié25 F.2d

782, 797 (8th Cir. 1980) (citingnited States v. Day91 F.2d 861, 878 (D.C. Cir. 1978)).
Nevertheless,aurtsin this district have, on occasion, excluded expert opinions on the same
topic where each experts’ experience and background were in the same field, but in different
subsets of that fieldSee Finke596 F. Supp. 2dt 1262-64 (limiting three experts fro
testifying to the same opinions despite their slightly different backgrounds).

However, as PRMI notes, even where multiple expert witnesses reach the same
conclusion on a given issue, their testimony is not necessarily cumulative for Rule 403
purposes when each expert possesses differing backgrounds and qualifications for giving their
opinions. The Eleventh Circuit has acknowledged this principée Tran v. Toyota Motor
Corp., 420 F.3d 1310, 1315 (11th Cir. 2005) (noting that district courts abuse their discretion
to exclude cumulative expert testimony where the excluded expert's amlgsimewhat

” 3

different,” “more comprehensive,” and the witness hdifferent, and arguably better
gualifications than the other experts” (citation omitted) (integoatation marks omitted));

United States v. FrazieB87 F.3d 1244, 1298 (11th Cir. 2004) (noting that in certain fields,
4



experience is the “predominant, if not sole, basis for a great deal of reliable expert testimony”
and that there are “many different kinds of experts, and many different kinds of expertise”
(citation omitted) (internal quotation marks omitted)). To that end, “experts from different,
albeit related, disciplines may both testify,” at the discretion of the Court, “even if their
findings are consistent with each other and even if their testimony overlaggdor Int'l,
Ltd. v. Walt Disney CpNo. CV-04-3542:FMC, 2008 WL 11342595, at *6 (C.D. Cal. Dec.
17, 2008) (Special Master Koughyjopted in full2009 WL 10675217, at *2 (C.D. Céleb.
13, 2009)see also Salerno v. Auto Owners Ins., ©to. 8:04cv-1056T-24 MAP,2007 WL
106538, at *1 (M.D. Fla. Jan. 9, 2007) (declining to exclude testimony from two experts
opining onthe duties an insurance company owed to its insureds whereegpeht was
testifying from “different perspectives,” namely, the perspective of an insurance attorney and
the perspective of a founding member of an insurance company).

Here, it is undisputed that all three experts are opining on the same issue atitereach
same conclusion. However, Professor Schwarcz is opining from the perspective of a
securitization expert, Mr. Burnaman from the perspective of an RMBS transactional expert,
and Ms. Keith from the perspective of an underwriting expert. Accordingly, while all three
experts’ opinions overlap, and their expertise coalesces around the same field, each expert
appears to have a different perspective and background from which to offer their opaeon.
Celador Int'l, Ltd, 2008 WL 11342595, at *@Galerng 2007 WL 106538, at *1. The Court
holds that these differencediowever slight-mean that the “probative value” of each
experts’ testimony isiot “substantially outweighed” by the danger of wasting time or

needlessly presenting cumulative evidence, at least not fackalyDennis25 F.2d at 797
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(noting that in a Rule 403 balancing test, “the general rule is that the balance should be struck
in favor of admission”) However, if it becomes apparent at trial that the “different
perspectives” of each expert are, in actuality, the saméhat the testimony becomes
excessively cumulative, the Court will entertain an objection to that.effect

While PRMI will be permittedto offer, subject to the warning noted above, the
opinions of Professor Schwarcz, Mr. Burnaman, and Ms. Keith, the Court gnenaspect
of ResCap’s motion. ResCap notes that Ms. Keith’s opinions on the varimifeps are
often accompanied by an affirmation that Professor Schwarcz and Mr. Burnaman have
reached a similar conclusiorSdePl.’s MIL No. 1 at 47) In some cases, Ms. Keith simply
recites the opinions of Professor Schwarcz and Mr. Burnaman verbatim without offering her
own opinion. [d.) As the Court recently noted, experts are not permitted to simply repeat or
adopt the findings of other experts without attempting to assess the validity of the opinions of
those expertsSedn re ResCap Liquidating Tr. Liti§¢: PRMI Daubert Order),  F. Supp.
3d __ ,No. 13-cv-3451,2020 WL 209790, at *16, (D. Minn. Jan. 14, 2020) (citation
omitted). Moreover, experts “may not offer opinions which serve no purpose other than to
‘bolster’ [another expert’s] opinions.Simmons Food, Inc. v. Indus. Risk Insurbis. 5:13
CV-05204, 205 WL 12914256, at *2 (W.D. Ark. Oct. 6, 2015ge also MCI Comm’ns, Inc.
v. Maverick Cutting & Breaking LLG74 F. Supp. 3d 789, 810 (D. Minn. 2019) (noting that
experts may offer statements of fact as the basis for their opinions “but may not opigie on t
veracity or on [another] testifying witnesses’ credibility”). At least some of Ms. Keith’'s
testimony violates these principles because, in a few portions of her opinion, she merely

recites Professor Schwarcz’s and Mr. Burnaman'’s testimony withoanahysis. $eePl.’s
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MIL No. 1 at 47 (noting 1 117, 120, 125, 153 of Ms. Keith’'s rep@ge also Simmons
Food, Inc, 2015 WL 12914256, at *2ZRMI Daubert Order2020 WL 209790, at *16. Such
testimony will not be permitted at trial, arsdexcluded.

In sum, and in accordance with theidanceprovided above, ResCap’s Motion in
Limine No. 1 is granted in part (as to certain portions of Ms. Keith’'s testimony) and denied
in part (as to ResCap’s arguments regarding cumulative evidence).

I. RESCAP’'SMOTION IN LIMINE NO. 2 : Corporate Designee

A. ResCap’s Argument

In this motion, ResCap moves affirmatively for an order permitting its corporate
designee, Teresa Farley, to testify as tomearsay matters that she disclosed during a Rule
30(b)(6) deposition based on facts within Plaintiff's corporate knowledge. NRL’'$No. 2
[Doc. No. 5366] at 1.) The testimony concerns “RFC’s subjective interpretation,
understanding, and corporate position regarding the history and meaning of representations,
warrantes, and disclaimers it made in hundreds of RMBS transactions over the yeh)s.” (
Plaintiff asserts that the relevant testimony concerns RFC’s “collective knowledge [and]
subjectivebelief,” (id. (citing Brazos River Auths. GE lonics, InG.469 F.3d 416, 434 (5
Cir. 2009), and is “particularly suitable” to disclosure at trial based on corporate knowledge.
(Id. (citing Sara Lee Corp. v. Kraft Foods In€76 F.R.D. 500, 503 (N.D. Ill. 2011)).

In fact, ResCap argues, PRMI sought Rule 30(b)(6) testimony on this very subject, as
it related to over 500 RMBS trusts, across many different securitization programs10ver a
year period. (PL’$IL No. 2 at 2 (citing April 19, 2019 PRMI Letter [Doc. No. 5054]; April

25, 2019 ResCap Letter [Doc. No. 5060]).) The Court granted PRMI’s request, permitting it
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to “adequately inquire into RFC’s ‘understanding’ of these four Trust level representations|.]”
(30(b)(6) Dep. Order [Doc. No. 5091].)

Teresa Farley was assigned as Plaintiff's 30(b)(6) designee for this topic. (Alden Decl.
[Doc. No. 5286], Ex. 3 (Farley Dep.).) While ResCap alleges that Ms. Farley has direct
personal knowledge about RFC’s securitization practices from “decades” of experience at the
company, it is undisputed that Ms. Farley left RFC in 20@@e®l.’s MIL No. 2 at 3 (citing
Alden Decl., Ex. 3 (Farley Dep.) at-222, 25, 34).) Before her departure, however, Plaintiff
alleges Ms. Farley had “direct personal knowledge” about RFC'’s securitization practices
through varying roles.Id.) From 1985 to 1989, Ms. Farley served RFC as outside counsel
at theDorsey & Whitneylaw firm, advising RFC on securitizations. From 1989 to 2000, she
served as a businessperson in RFC’s structured finance group, including as head of that group
for several years.ld.) After her departure in 2000, Ms. Farley later worked @maultant
to the Trust and RFC from 2008 to 201.§SeePl.’s MIL No. 2 at 3see alsAlden Decl.,
Ex. 3 (Farley Dep.) at 388).)

In addition tothe personal knowledge ResCap alleges Ms. Farley gained from these
positions, $eePl.’s MIL No. 2 at 3), Plaintiff argues that Ms. Farley should be able to testify
about the “supplemental investigation” she conducted to identify information within the

corporation’s knowledge when preparing for her 30(b)(6) deposition. That investigation

! Because Ms. Farley testified that she only answeredhtadtype” questions
relating to RFC’s representations between 2083, PRMI argues that Ms. Farley was
only a consultant for ResCap (not RF@pef.’s Opp’n to P’'s MIL No. 2 [Doc. No. 5375]
at 2 (citing Alden Decl., Ex. 3 (Farley Dep.) at-38).) The Court need not resolve this
factual dispute at this time.



included “a review of documents, depositions, trial transcripts, and RFC’s investor repurchase
database, as well as interviews with several former RFC securitization lawyers and issuer’s
counsel.” [d. at 3-4 (citing Alden Decl., Ex. 3 (Farley Dep.) at-414).)

In sum, ResCap seeks to call Ms. Farley as a fact witness at trial regarding matters
within her direct personal knowledge and within RFC’s corporate knowledge. First, ResCap
intends to call Ms. Farley to testify about her “direct personal knowledge of various relevant
facts, including facts relating to trust representations and disclaimers that were implemented
during her time at the company in and before the 1990%.at(4.) Second, ResCap intends,
if it prevails on this motion, to seek testimony from Ms. Farley regarding facts she learned
during her “supplemental” investigationd.(

B. PRMI's Response

In response, PRMI argues that when “a party seeks to call its own corporate witness at
trial, the federal rules limit the witness’s testimony to matters within her personal knowledge
and prohibit hearsay.” (Def.’s Opp’nto PIRSIL No. 2 [Doc. No. 53754t 4.) PRMI argues
that Ms. Farley lacks any personal knowledge about RFC’'s understanding of its
representations after 2000 (when she left the compalal).Accordingly, PRMI argues that
shelacks personal knowledge ‘the important periods from @0012007, when RFC made
representations to the bulk of trusts, and (ii) 200Z3, when it received the bulk of
repurchase demantiq(ld. at 9.)

Although PRMI alleges that Ms. Farley testified to “numerous matters” about which
she lacked personal knowledge and relied on hearsay, PRMI appears to object to two

categories of testimonyld( at 3.) The first category is Ms. Farley’s testimony about certain
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trust representations and documentation programs instituted after she leftIRHCitir(g
Alden Decl., Ex. 3 (Farley Dep.) at 2381).) For instance, PRMI argues that Ms. Farley
testified about RFC’s understanding of its crggldide representation, which RFC instituted
after she left the companyld() PRMI argues that her testimony was basetearsay—
RFC'’s response to a repurchase deinher conversations with RFC’s former attorneys, and
her review of other witnesses’ testimonyd.)

The second category that PRMI opposes is Ms. Farley’s testimony about analyses that
Plaintiff's counsel conducteavithout any independent examinationcounsel’s underlying
findings. (d. (citing Alden Decl., Ex. 3 (Farley Dep.) at 92, 95,40R).) For example, she
testified about the results of research conducted as to whether RFC repurchased any loans
based on fraud or misrepresentation claims, notwithstanding its fraud disclairleien (

Decl., Ex. 3 (Farley Dep.) at 92, 95, 302) She further testified to the results of a database
search as to whethBFC denied repurchase requests solely as a result of the fraud disclaimer.
(Id. at 119.) Ms. Farley admitted that the results of such searches were conveyed to her by
discussion with Plaintiff's counsel, and she was unaware of the underlying methackg#dgy

(Id. at 10302, 11920, 125.)

And, although Plaintiff asserteatshe will testify only about “nocthearsay matters,”

PRMI argues that Ms. Farley cannot do so for the time periods above, as any knowledge she
may have is based on hearsay she learned while preparing for deposition. (Def.’'s Opp’'n to
Pl.’s MIL No. 2 at 310) Finally, while Ms. Farley continued to work in the RMBS industry
after she left RFC in 2000vhich ResCaparguesshould allow her to opine on RFC’s

understanding of these trtlsel representations, PRMI argued at the hearing on this motion
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thather RMBS-related experience is irrelevant because she is not qualified as an expert for
this trial. Thus, PRMI concludes that Ms. Farley must meet the limitations set forth for non
expert witnesses by the Federal Rules of Evidende.sée alsdef.’s Opp’nto Pl.’'s MIL

No. 2 at 5 (citingJnion Pump Co. v. Centrifugal Tech. Ind04 FApp’'x 899, 907 (5th Cir.
2010).)

C. Ruling

The admissibility of Ms. Farley’s testimony as to matters within the company’s
knowledge will “depend on the precise testimony, the foundation laid for it, and the purpose
for which it is offered.”Hess v. Biomet, IndNo. 3:16CV-208 JD, 2019 WL 59651731*6
(N.D. Ind. Nov. 13, 2019). To the extent, however, that Ms. Farley’s testimony is based on
hearsay or is not within her personal knowledge, it will be exclédBae Court declines to
rule on the precise scope of her testimony until thilweve, the parties’ arguments warrant
discussion of the analysis the Court will apply at trial.

Ms. Farley was designated as a corporate representative for a deposition under Rule
30(b)(6), since that rule allows a party to serve a notice of deposition aorparation,
identifying specific matters to be discussed. The corporation must then produce a
representative who “must testify about information known or reasonably available to” the

corporation on those matters. FRdACiv. P. 30(b)(6).

2 The Court'gguidanceauniformly applies to both parties. For instance, at the hearing,

PRMI’s counsel represented that it intends to call its own corporate witness, Dave Zitting,
to testify regarding PRMI’s corporate understanding of how Assetwise Direct approvals
iImpacted “compliance” with the R&Ws in the Guides. To the extent that Mr. Zitting's
testimony is based on hearsay and/or is not based on personal knowledge, it will similarly
be excluded.
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As PRMI correctly notes, an “adverse party,” under Rule 32(a)(3), may then use at
trial the deposition of a party’s designee under Rule 30(b)(6). Ms. Farley is Plaintiff's own
corporate representative, and Rule 32(a)(3) does not allow a party to use its own designee
this manner.SeeUnion Pump 404 F. Appx at 90708 (“Federal Rule of Civil Procedure
30(b)(6) allows corporate representatives to testify to matters within the corporation’s
knowledge during deposition, and Rule 32(a)(3) permitsa@wverseparty to ue that
deposition testimony during trial. However, a corporate representative may not testify to
matters outside [her] own personal knowledge to the extent that information is hearsay not
falling within one of the authorized exceptiongcitation, quotation, and alteration omitted);
see alsd-ed. R. Civ. P. 32(a)(1)(B) (stating that a deposition may be used under this rule “to
the extent it would be admissible under the Federal Rules of Evidence if the deponent were
present and testifying”).

Although ResCap principally relies ddrazos,469 F.3dat 416, to assert that Ms.
Farley needs no direct personal knowledge as a corporate representative, théfazitssof
are distinguishable. There, an adverse party sought to introduce a corporation’s deposition at
trial under Rule 32(a)(3)d. at 432. In response, the corporation made its designee available
at trial but arguethat he lacked personal knowleddd. While ResCap argues tt2tazos
did not limit its ruling to only a party deng an opposing party’s corporate designeee (

Pl’s MIL No. 2 at 8), the Fifth Circuit rejected the corporation’s attempt to subvert Rule
32(a)(3). SeeBrazos 469 F.3d at 434 (stating that a “deposition ochdwersary under the

Federal Rules of Civil Procedure may be introduced “as part of his substantive proof
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regardless of aadversary’savailability to testify at trial[.]”) (citation omitted) (emphasis
added).

Thus, notwithstanding that Plaintiff produced Ms. Farley in response to a Rule
30(b)(6) notice, Ms. Farley’s testimony at trial will still have to comply withRbkes of
Evidence in order to be admitted. To the extent that such information is within Ms. Farley’s
knowledge, the Court will not exclude her from testifying. LikeRiude 30(b)(6) corporate
designee inHess for example, Ms. Farley could still testify as to fiwarsay matters
regarding the corporation’s intent at the time RFC instituted certain representagdrsss
2019 WL 5965172, at *% (allowing corporate designee to testify about conversations with
corporation’s founders if statements expressed founders’ current state of mind about
understanding of agreements). The Court will, however, exclude Ms. Farley from testifying
as a corporate representative to matters outside her own personal knowledge if such testimony
Is hearsay not falling within one of the authorized hearsay exceptions.

The Court further notes that, contrary to PRMI’s suggestions, (Def.’'s Oppligo
MIL No. 2 at 10n.4), the personal knowledge requirement set forth in Federal Rule of
Evidence 602 does not require firgtnd observation or experience. The rule also does not
require that personal knowledge be acquired contemporaneous with the events at issue.
Indeed, “[p]ersonal knowledge or perception acquired through review of records prepared in
the ordinary course of business, or perceptions based on industry practice, is a sufficient
foundation for lay opinion testimony.Qwest Corp. v. City of Santa Ado. 10CV-0617
RB/KBM, 2013 WL 12239494, at *1 (D.N.M. Apr. 15, 2013) (internal citation omitteeh;

also Stuart v. UNUM Life Ins. Co. of An217 F.3d 1145, 1155 (9th Cir. 2000) (ruling vice
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president of Corporate Services had sufficient personal knowledge of company procedures to
testify that his employer contributed directly to its insurance plans).

Accordingly, as to the first category of testimony that PRMI opposes, the Court cannot
detemine from the present record whether Ms. Farley has sufficient personal knowledge
about certain trust representatidhgt RFC instituted after she left the company. It is
undisputed that Ms. Farley is a former employee of RFC, now consulting for the Trust, whose
responsibility has been advising RFC on securitizations. PRMI argues that because Ms.
Farley was not employed by RFC during the years in which the “bulk” of RFC’s
representations to the trusts were made and RFC received repurchase demaraitgyMs. F
has no personal knowledge of RFC matters between2008, and her testimony would
violate the Rules of Evidence. Based ondhaentrecord, however, the Court need not
restrict her testimony to a certain time frame. Although certain evidence that Ms. Farley
reviewed does not appear to be directly prepared by her, or contemporaneous with her
employmentshe certainly may testify from her knowledge based on her prior employment
with RFC, “presuming that a sufficient foundation is laid and [her] testimony is not otherwise
objectionable.”See Qwest Corp2013 WL 12239494, at *1.

Moreover, as to the second category of testimony that PRMI opposes, the Court will
exclude Ms. Farley from testifying about any evidence solely ledmo@dPlaintiff’'s counsel
when preparing for her deposition. (Def.’'s Opp'n to Pl.’'s Mia. 2 at 3.) Knowledge of
any such evidence was not acquired through a “review of records in the ordinary course of

business” or “perceptions based on industry practi@aest Corp.2013 WL 12239494, at
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*1. And even under the legal authorities that ResCap cites, withesses are not allowed to gain
personal knowledge solely from deposition preparations.

Finally, PRMI argues that Ms. Farley cannot testify to opinions that exceed those
allowed by a lay witness. When a witness has not been identified as an expert, she may only
express opinions that are rationally related to her perception, helpful to understanding her
testimony or a fact in issue, and “not based on scientific, technical, or other specialized
knowledge . . .” Fed. R. Evid. 701. Under Rule 701, courts have allowed lay witnesses to
express opinions about a business “based on the witness’s own perceptions and ‘knowledge
and participation in the dayp-day affairs of [the] bsiness.”United States v. Mundzrancq,

487 F.3d 25, 3%1st Cir. 2007) (citation omitted) (internal quotation marks omitted). At this
point, if Ms. Farley’s testimony is based on her knowledge of RFC’s securitization practices
that she acquired during her employment there, this does not require expert testimony. If
ResCap attempts to introduce an expert opinion through Ms. Farley at trial, the Court trusts
that PRMI will object. The Court will consider limiting her testimony should the need arise
anddefers ruling on this motion.

. RESCAP’S MOTION IN LIMINE NO. 3: Previously Decided Issues

A. ResCap’s Argument

In this motion,ResCaseeks rulings regarding the admissibility of certain categories
of evidence and arguments that the Court previously addresRed@ap Liquidating Trust
v. Home Loan Center, IndNo. 13cv-3451 (SRN/HB)/No. 14v-1716 (SRN/HB), and in
the Court’s ruling on summary judgment in this cdsere ResCap Liquidating Trust

Litigation, __F. Supp. 3d __, No. 18s-3451 (SRN/HB)2019 WL 7038234 (D. Minn. Dec.
15



20, 2019) (PRMI SJ Orded. (Pl.’s MIL No. 3 [Doc. No. 5367] at 1.) The evidence in
guestion concerns breach and causation, as well as bankreipteyl issues.Id. at 1-6.)
Regarding breach andausation ResCap seeks the following rulings: (1) the
exclusion of evidence made irrelevant Phaintiff's sole discretion to determine breash
including (a) previously undisclosed evidence or argument offered in opposition to ResCap’s
reunderwriting findings; and (b) “any-tenderwriting evidence disputing RFC’s exercise of
its sole discretion to identify [PRMI’'s] breaches of mpresentationgand warranties
(“R&WSs") called for in the Client Guide;” (2) the exclusion of anecdotal, hearsay
underwriting variance evidence; and (3) the exclusion of any evidence or argument regarding

Homecomingg$-inancial's(“Homecomings’)practices as irrelevant under Fed. R. Evid. 401
with respect to questions of breach and causatidnat(1-3.)

As to bankruptcyrelated issues, ResCap seeks the following rulings: (1) the exclusion
of any evidence or argument that is inconsistent with the legal effect of RFC’s Bankruptcy
Plan and the Bankruptcy Court’s related orders, including any assertions that: (a) the RMBS
Trust Settlement included a separate $250 million Allowed Claim for the Addisertiihg
Trusts; (b) the RMBS Trust Settlement did not allocate $96 million to servicing claims; (c)
the “value” of the Allowed Claims established by the Bankruptcy Settlements is different than
their face amount as set forth in the Bankruptcy Plan; (d) RFC’s creditors’ claims were fully
satisfied inbankruptcy; and (e) this litigation will not benefit RFC’s creditors because some
Trust units have traded or were distributed to GMAC’s and ResCap’s creditors in exchange

for the pooling of their assets in the Trust; (2) the exclusion of any evidence challenging the

reasonableness of the Bankruptcy Settlements and servicing allocation, including that: (a) the
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Bankruptcy Settlements were not reasonable and in good faith; and (b) Plaintiff's allocations
of $73 million and $0, respectively, to RMBS Trust and Monoline servicing claims were not
reasonable; (3) the exclusion of unproven assertions of alleged misconduct, including pre
bankruptcy litigation documents such as complaints, Rule 26 expert disclosuresgaind |
briefs; (4) the exclusion of any evidence or argument concepnows of claim against
GMAC Mortgage, ResCap, and other RFC affiliates, including evidence related to the claims
of RFC’s creditors again®FC’s parent, Ally Financigl“Ally”) ; and (5) the exclusion of
any evidence and argument regarding the “Allowed Fee Claim,” as defined in the Bankruptcy
Plan. (Id. at 3-6.)

B. PRMI’s Response

Procedurally, PRMI objects flaintiff’'s motion as a “grab bag of issues,” in violation
of the Court’s pretrial order that each motion in limine be limited to a single, digsete
(Def.’s Opp’n to PL.’s ML No. 3 [Doc. No. 5378] at kee alsd®RMI’'s Jan. 7, 2020 Letter
[Doc. No. 5368].)

SubstantivelyPRMI asksthat Plaintiffs motion be deniednd denied as moot. As
to breach and causatiodRRMI argues iat the specific evidence or argument tRktintiff
seeks to exclude is unclear. (Def.’s Opp’n to PlL.1& Mo. 3 at £2.) Furtherit arguesto
the extentthat the Court’'s prior rulings permit it to challenge certain of Plaintiff's
reunderwriting findings, PRMI plans to rely on its disclosed expert opinions and identified
trial exhibits and will cross examine Plaintiffs witnesses using previously disclosed

materials. Id. at 2.)
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While ResCap moves to exclude any reunderwriting evidence that challenges
Plaintiff's exercise of its sole discretion to identify Client Guide breadPied]l observes
that“Plaintiff does not seek any such ruling with respect to the seven sample loans sold under
the AlterNet Guide (which lacks any salescretion provision).” Ifl. at 2-3.) PRMI contends
that the Court should deny this motion as moot, in lajlhe summary judgment ruliran
sole discretion. I]. at 3.) PRMI asserts that it does not intend to dispute Plaintiff's assertion
of Client Guide breaches on the loans subject to Plaintiff's motidth) However, it
maintains thait is entitled to present evidence supporting its estoppel and waiver defenses
related tocertainloans sold with Assetwise Direct Approval Certificates or originated for
Countrywide. [d.)

Regarding Plaintiff's motion to exclude anecdotal underwriting variance eedenc
PRMI argues that “[tlhe Court should deny the motion, as Plaintiff merely seeki#itgate
an issue it lost on summary judgment.ld. It states that the Court ruled on summary
judgment that “PRMI may suhit relevant and clear anecdotal evidersighject to these
requirements and the applicable evidentiary rulds.”at 3-4 (quotingPRMI SJ Order2019
WL 7038234, at *55). PRMI also contends th&tlaintiff's motion is vague, as it fails to
identify the specific anecdotal hearsay evidence of generalized varialttes. 4() PRMI
asserts that with respect to Assetwise, it intends to present botbplecific and general
evidence “that RFC offered PRMI aitten agreement withmited representation® induce
PRMI to use Assetwise Direct; that RFC repeatedly told PRMI to rely on Assetwise Direct

approval certificates; and that PRMI did so relMd.)( To the extent that Plaintiff objects to
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particular exlbits or testimony, PRMI asks that the Court address such objections as they
arise at trial. 1¢l.)

As to the portion of Plaintiff's motion concerning evidence regarding Homecomings
practices, PRMI maintains that it does not intend to submit evidence or argument “blaming”
Homecomings for RFC'’s bankruptcyld(at 5.) However, it contends that there is no cause
for a blanket order that prohibits “any mention of Homecomings,” and notes that Plaintiff's
own expert uses data about Homecomings’ breaches damages modelld() It asks the
Court to defer considering Homecomingdated evidence until trial, as the Court did in the
First Wave. Id.)

Regarding evidence or argument “inconsistent with the legal effect of RFC'’s
Bankruptcy Plan and the Bankruptcy Court’s related orders,” PRMI argues that a request for
a generalized order is too broad andidfined. [d.) It also asserts that the Court should
deny the subparts of Plaintiff's motion. In light of the Court's summary judgment ruling,
PRMI asserts that it does not intend to argue that the RMBS Trust Settlement included a
separate $250 million Allowed Claim for the Additional Settling Trusts, and this motion
should be denied as mootd.(at 5-6.) Yet PRMI argues that the Supplemental TStraet
is “still relevant to allocating that allowed claim,” as it shows that the parties
contemporaneously valued claims relating to the Original Settling Trusts foli®@ and
claims relating to the Additional Settling Trusts for $250 millidd. gt 6.) Similarly, PRMI
seeks “clarification” that the CourtBaubertorder does not preclude Dr. McCrary from

testifying about the opinions in HisipplementaReport,which relate to differences between
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the Additional Settling Trusts and the Original Settling Trust®far as they relate to
allocation. (d.)

PRMI argues that the Court should deny as moot the portion of Plaintiff’'s motion that
seeks to exclude evidence or arguntbat the RMBS Trust Settlement did not allocate $96
million to servicing claims. Id. at 7.) PRMI contends that in light of the Court's summary
judgment ruling on servicing, it does not intend to advance any such argument attjial. (
Similarly, as to the portion of Plaintiff's motion seeking to excleddence oargument that
the “value” of the Allowed Claims “is different than their face amount,” PRMI asserts that it
will not advance such an argument in light of the summary judgment ruling, and the motion
should be denied as mootid.] Likewise, with respect to the portion of Plaintiff's motion
that seeks to exclude evidence or argument that RFC’s creditors’ claims were fully satisfied
in bankruptcy, PRMI states that it will not present any such evidence, in light of the summary
judgment ruling. Accalingly, it arguesthe motion should be denied as moot.

As to the portion of Plaintiff's motion seeking to exclude any evidence or argument
that “this litigation will not benefit RFC’s creditors because certain units either have traded
or were distributed to GMAC’s and ResCap’s creditors,” PRMI argues that it does not intend
to advance such an argument. Therefore, it argues, the Court should deny Plaintiff's motion
as moot.(Id. at 7-8.) However, PRMI states that to the extent Plaintiff intends to discuss the
beneficiaries of this suit, it should be limited to the neutral terms the Court approved in the
First Wave. Id. (citing In re ResCap Liquidating TAction, No. 13cv-3451(SRN/HB),

2018 WL 4863597, at *3, 17 (D. Minn. Oct. 8, 20{8)LC MIL Order").)
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Regarding Plaintiff's motiononcerningthe reasonableness of the Bankruptcy
Settlements aneervicing alocation, PRMI contends that in light of the Court's summary
judgment rulings, it does not intend to offer any evidence or argument atigrgestinghat
the Bankruptcy Settlements were not reasonable and in good daithat Plaintiff's
allocations to the Trust and Monoline servicing claims were unreasonaloleat @.)
However, PRMI states, “[f]or clarity, . . . . certain bankrugtoguments remain relevant to
the issues of allocation and causationd.)(

PRMI also argues that the Court should deny as moot the portion of Plaintiff's motion
seeking to exclude any evidence or argument that unproven assertions of RFC’s alleged
misconductare evidence of misconduct, including-benkruptcy litigation documentg]d.

(citing Pl.'s MIL No. 3 at 4.) PRMI asserts that it does not intend to present any documents
from the Monolines’ prdankruptcy litigation, nor advance any such argument.

PRMI argues that the Court should dexsymootthe portion of Plaintiff's motion
seekinga ruling that proofs of claim are admissible only for their legal effect or effect upon
the listener, and that annexes are admissible only as evidence of the claims that RFC faced at
the time of the Settlementdd(at 8.) PRMI asserts that it seeks to admit the proofs of claim
and annexes only for these purposgd. at 8-9.)

As to Plaintiff’'s motion to preclude evidence or argument concerning proofs of claim
against GMAC Mortgage, ResCap, and other RFC affiliatdght of the Court's summary
judgment ruling, PRMI states that it will not seek to introduce these proofs of claim at trial.

(Id. at 9.) Accordingly, PRMI asks the Court to deny Plaintiff's motion as méah). (
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Regarding ResCap’s motion to exclude any evidence or argument relating to-the non
indemnifiable claims asserted by the Trusts and Monolines against RFC’s parent corporation,
Ally, PRMI argues that Plaintiff misconstrues the Court's summary judgment dtdgr.It
contends that the Court “merely denied PRMI's sumnAutgment motion, in which it
argued that Plaintiff failed to raise a triable issue on allocation due to its disregardlbf the
claims.” (d.) But, in denying the motion, PRMI contends that the Court didffiohatively
grant Plaintiff summary judgment on the “Ally issuefd.Y Therefore, PRMI argues, the
guestion of whether ResCap should have allocated a portion &ettiements to non
indemnifiable claims against Ally “remains a live issudd.)( Moreover, PRMI argues that
because ResCap never moved for summary judgment on this issue, it may not do so now
through a motion in limine.Id. at 16-11.)

Similarly, as to ResCap’s motion to exclude any evidence or argument reltied to
Allowed Fee Claim, PRMI argues that the Court’s denial of summary judgment to Defendant
on this issue did not affirmatively grant Plaintiff summary judgmddt.af11.) PRMI again
asserts that ResCap improperly seeks to use a motion in liminmeana of removing a
contested issue from the caskl.)(

C. Ruling

Contrary to Defendant’s assertiamf®ResCap’s procedural violatigriaintiff did not
violate theCourt’s requirement ofsubmitting singlassue motios in limine. Plaintiff's
Motion in Limine Number 3 addresses a single issue: the Court’s prior rulings. Much of it

was necessitated by Defendardtsained or confused readimd certainof those rulings.
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Given the time constraints of trial, it is in tharties’ best interest to resolve issues of potential
evidentiarydispute in advancef trial.

1. Undisclosed Evidence or Argument Offered in Opposition to ResCap’s
Reunderwriting Findings

As to Plaintiff's motion to exclude “any previously undisclosed evidence or argument
offered in opposition to ResCap’s reunderwriting findihglse Court presumes that there
will be no ambush at trial. To the extent that Plaintiff has objections to specific evidence, the
Court will address the objections as they arise at trial, with reference to particular exhibits or
testimony. Accordingly,the Court defers ruling on this portion of Plaintiffftion.

2. Reunderwriting Evidence Disputing Plaintiff's Exercise of its Sole
Discretion to Determine Client GuideBreaches

Plaintiff seeks to exclude any reunderwriting evidence disputing Plaintiff's exercise of
its sole discretion to determine Client Guide bheaé The Court's summary judgment
ruling on RFC’s sole discretion under the Client Guske PRMI SJ Order 2019 WL
7038234, at *2628, renders any such evidence irrelevant under Fed. R. Evid. 401. Consistent
with the Court’s ruling andxcepting loans that PRMI contends are subject to its estoppel and
waiver defenses, PRMI does not intend to challenge Plaintiff's assertion of breatdesson
subject to the Client Guide. (Def.’s Opp’n to Pl.’s MIL No. 3.) Accordingly, this motion is

denied as moot.

3 Plaintiff notes that its motion is limited to loans subject to the Client Guide and is
not applicable to the seven sample loans for which PRMI claims sole discretion is lacking.
(Pl’s MIL No. 3at2n.1))
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3. Anecdotal Underwriting Variance Evidence

As noted, ResCageelsto exclude from evidence any anecdotal, hearsay evidence of
generalized variances from RFC’s underwriting criterigupport of PRMI’'s estoppand
waiver defense (Pl.’'s MIL No. 3 at 3.) Plaintiff alsoseeks clarification as tohether the
Court intended to use the word “nanecdotal” rather than “anecdotal” in the summary
judgment order, in the final sentergpgoted below:

Anecdotal evidence showing only generalized variances related to

underwriting criteria does not satidfye evidentiary burden required to show

estoppel, and the admissibility of all evidence is subject to exclusion under the

hearsay rule. Whether or not it proves sufficient ultimately to meet its burden

of proof, PRMI may submit relevant and cleaecdotd evidence, subject to

these requirements and the applicable evidentiary rules.
(Id.) (quotingPRMI SJ Order2019 WL 7038234, at *5%emphasis added).

PRMI argues that the clarification ResCap seeks would improperly reverse the Court’s
ruling from a daial to a grant of Plaintiff's motion on that issue. (Def.’s Opp’n to Plls M
No. 3 at4.)

Separatelybut entirely relatedn ResCap’s January 21, 2020 lettaintiff argues
that (1) none of PRMI’s evidence is sufficient to support an estoppel or waiver dé@Bnse
PRMI's nonspecific Assetwiseelated exhibits should be exclugead (3)its Assetwise
witnesses should also be excluded. (Pl.’s Jan. 21, 2020 Letter [Doc. No. 538B]) at 3
Plaintiff asserts that PRMI has identified a mere five loans, accounting for approximately
$425,000 of Plaintiff's damages claim, that are subject to Defendant’s Assetwise defense.

(Id. at 3 & Ex. A.) Because one of se&doans arose under the AlterNet Guide, which does

not contain a sole discretion provision, Plaintiff focuses on four loans that are subject to

24



PRMI's Assetwisebased estoppel and waiver defenses. As to these four loans, Plaintiff's
expert, Mr. Butler, has invalidated the Assetwise Direct approval certficate

At the hearing on this motion, counsel for Plaintiff asserted that even if the streamlined
Assetwise R&Ws supplanted the related R&Ws in the Client Guide, as PRMI asserts, PRMI
does not dispute that the remaining provisions of the Client Guide remaineckirNotably,
Plaintiff contendsthat RFC’s sole discretion to determine breaches is antbagother
provisions of the Client Guide that remained in force. Because RFC maintained the ability to
determine breaches, altl. Butler has found that these four Assetwise loans were in hreach
ResCap argues that PRMI’s estoppel and waiver defenses are irrélevant.

In response, at the hearing, counselH&MI objecedto Plaintiff’'s motionon both
procedural and substantive ground3RMI argues that on summary judgment, the Court
denied Plaintiff's motion, and permitt&RMI to present its estoppel and waiver defenses. It
disagrees with Plaintiff’'s argument that RFC'’s sole discretion to determine breaches renders
its estoppel and waiver defensaglevantand argues that Plaintiff may not assert a new
summary judgment argument.

The Court provides the following guidance. First, @wurt intended these of the
word “anecdotal” in theummary judgment order. The Court’s reference to the admissibility
of such evidence “subject to these requirements” refers to the following portion of the Court’s
summary judgment ruling:

In order to prove that ResCap waived the Guideslity- and credirelated
R&Ws or should be estopped from enforcing all of the GuiB&Ns and

4 Plaintiff advances the same argument with respect to one loan originated to
Countrywide’s underwriting guidelines.
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remedies, even as applied to loans made under different underwriting criteria,

PRMI must show that an RFC agent with at least apparent auttoobtgd

RFC either represented or promised that certain provisions of the Guides

R&Ws or remedies did not apply, or failed to speak up and ensure that that was

the understanding when under a duty to do so, and that PRMI relied to its

detriment on those representaion
PRMI SJ Order, 2019 WL 7038234, at *54Because Plaintiff sought to reaffirm an issue
decided in Wave One concerning the usarefcdotakvidence on summary judgmesée
id., at *16, the Court used Plaintiff's terminology. However, as the Court explains below, the
admissibility of Assetwise evidendeere is not necessarily dependewin whether the
evidence is‘anecdotadl or not, but on whether the evidence directly references a in¢leva
communicationor silence, when under a duty to communicate, between RFC and PRMI.
And of course, to the extent that PRMI seeks to introduce hearsay evidence, it is inadmissible
unless an exception to the hearsay rule applescordingly, to the extent th@®esCafs
motion seeks to exclude anecdotal evidence per se, it is denied. To the extent that PRMI’'s
evidence is subject to the hearsay rBRMI must be prepared to identify the exception that
it contends is applicable.

Secondjo the extent tha?RMI has relevant, admissible evidenitenay present its
estoppel and waiver defenses, just as ResCap is free to present evidence in opposition,
including evidence concerning its sole discretion to determine breaches as to the Assetwise
loansin questiorand the Countrywide loan.

Third, when considering the boundsaafmissiblesvidence in support of the estoppel

and waiver defenses, some fundamental legal preceptsolthe Court’s determinations.

The Court provides the following guidanc
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Waiver and estoppel, while sometimes used interchangeably, are two distinct
concepts.See Slidell, Inc. v. Millennium Inorganic Chems., 1460 F.3d 1047, 1056 (8th
Cir. 2006) (“We must be careful not to confuse waiver and estoppel, however, because they
are entirely different.”)Engstrom v. Farmers & Bankers Life Ins. C41 N.W.2d 422,
424 (Minn. 1950) (“Waiver and estoppel are often confused, but they are not convertible
terms.”); Clark v. Dye 197 N.W. 209, 226 (Minn. 1924) (“Waiver and estoppel are entirely
different.”). As the Court noted previously in its summary judgment order in this case,

Minnesota law provides that “[a] party seeking to invoke the doctrine of equitable estoppel

has the burden of proving three elements: (1) that promises or inducements were made;
(2) that it reasonably relied upon the promises; and, (3) that it will be harmed if estoppel is
not applied.” PRMI SJ Order 2019 WL 7038234, at *53 (quotirtdydra-Mac, Inc. v.
Onan Corp, 450 N.W.2d 913, 919 (Minn. 1990)). The doctrine’s purpose has long been
to “prevent the unconscientious and inequitable assertion or enforcement of claims or rights
which might have existed or been enforceable by other rules of law, unless prevented by
the estoppel[.]’ Dimond v. Manheim63 N.W. 495, 497 (Minn. 1895). The Minnesota
Court of Appeals acknowledged three key principles of the doctrine:

‘First[,] [t]Jo create an estoppel, the conduct of the party need not consist of

affirmative acts or words. It may consist of silence or a negative omission to

act when it was his duty to speak or act. Second[,] [i]t is not necessary that

the facts must be actually known to a party estopped. It is enough if the

circumstances are such that a knowledge of the truth is necessarily imputed

to him. Third[,] [i]t is not necessary that the conduct be done with a

fraudulent intention to deceive, or with an actual intention that such conduct

will be acted upon by the other party. Itis enough that the conduct was done

under such circumstances that he should have known that it was both natural
and probable that it would be so acted upon.’
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Pollard v. Southdale Gardens of Edina Condo. Ass’n., B&3 N.W.2d 449, 454 (Minn.
Ct. App. 2005) (quotin@pimond 63 N.W. at 497).

In contrast, “[w]aiver is the intentional relinquishment of a known rightdndsen
v. Ford Motor Co, 801 N.w.2d 177, 182 (Minn. 2011). The burden of proving waiver
rests on the party asserting waivéd. To show a valid waiver, that party must prove two
elements: “(1) knowledge of the right, and (2) an intent to waive the rigght."Waiver
may be express or impliedknowledge may be actual or constructive and the intent to
waive may be inferred from conduct.’ Id. (quotingValspar Refinish, Inc. v. Gaylord's
Inc., 764 N.W.2d 359, 367 (Minn. 2009pee alsdState ex rel. Swanson v. 3M C&45
N.W.2d 808, 819 (Minn. 2014) (stating, “intent to waive [a contractual provision] may be
inferred from conduct.”). “Although waiver can be express or implied, both types of
waiver require an expression of intent to relinquish the right at isskehdsen 801
N.W.2d at 182 (citation omitted). Mere inaction is insufficient to establish waiwker.
The key distinguishing feature of a waiver is the lack of any requirement of detrimental
reliance by the party asserting waiv&eeSlidell, Inc, 460 F.3d at 1056 (citing Minnesota
case law). Still, where a theory of waiver is based on a course of conduct, such implied
waiver rests on a “theory of estoppel” and “requires detrimental reliartldedged Inv.
Partners, L.P. v. Norwest Bank Minn., N.A78 N.W.2d 765, 7472 (Minn. Ct. App.
1998);but seeSlidell, Inc, 460F.3dat 1056 (citingPollard and noting that “posiHedged-
Investment Partnersases have not required a finding of detrimental reliance for waivers,”
so “while a waiver based on estopp®yrequire detrimental reliance, not every form of

implied waiver requires such reliance” (emphasis added)).
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Where a contract contains a nonwaiver clause, waiver becomes even more limited.
The business relationship between RFC and PRMI was governed by Client Contracts that
incorporated the terms of longer, more detadgdeements called “Guides.PRMI SJ
Order, 2019 WL 7038234, at *3. Specifically, RFC and PRMI enter¢d anClient
Contract in March 2000, and a subsequent Client Contract in June [20(diting Nesser
Decl. in Supp. of Pl.’s Mot. for Summ. J., Bx(Mar. 30, 2000 Client Contract) [Doc. No.
5278];1d., Ex. 2 (June 25, 2001 Client Contract).) The Client Contracts each contain a
section entitled “Guides” or “Incorporation of Guides by Reference” which states that the
Guides selected on the agreememre incorporated into the parties’ agreement by
reference and are binding on the parties, including any amendments to those Guides.
(CompareNesser Decl., Ex. 1 at With id.,, Ex. 2 at 1.) Each Contract then sets forth
several checkboxes that could belected. Ifl.) The March 2000 Client Contract
incorporated the AlterNet Guide, whereas the June 2001 Client Contract incorporated the
Client Guide. Id.)

The March 2000 Client Contract states that it “may not be amended or modified
orally” and “no provision of this Contract may be waived or amended except in writing
signed by the party against whom enforcement is sought” and even then only when the
“written waiver expressly reference[s] [the] Contract,” although the agreement permits
RFC to modify the Guides from time to time on its own. (Nesser Decl., Ex. 1 at 1.) The
June 2001 Client Contract, in contrast, states that it may “only be amended in writing
signed byboth parties” and that the Guides “may be amended only as set forth in the

applicableGuide.” (d., Ex. 2 at 1 (emphasis added).) Each Client Contract explicitly
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states that PRMI makes all the representation and warranties set forth in the applicable
Guide to RFC. Compare id. Ex. 1 at 2with id., Ex. 2 at 1.) Moreover, eadblient
Contract notes that its terms contain the “entire understanding between the parties.”
(Compare id.Ex. 1 at 3with id. Ex. 2 at 2.) Neither contract makes any reference to, nor
incorporates any documents or components of, RFC’s automated underwriting system,
Assetwise.See PRMI SJ Orde2019 WL 7038234, at *3 (discussing the Assetwise Direct
Criteria Agreement).

The AlterNet Guide and the Client Guidéncorporated in the March 2000 and
June 2001 Client Contracts, respectivelyoth contained explicit nonwaiver clauses
stating:

[AlterNet/Client] Representations and Warranties and Covehants

The [AlterNet Seller] Client acknowledges that [RFC] GVHREC
purchases Loans in reliance upon the accuracy and truth of the [AlterNet
Seller's] Client's warranties and representations and upon the [AlterNet
Seller's] Client's compliance with the agreements, requirements, terms and
conditions set forth in the [AlterNet Seller] Client Contract and this
[AlterNet] Client Guide.

All such representations and warranties are absolute, and the [AlterNet
Seller] Client is fully liable for any misrepresentation or breach of warranty
regardless of whether it or [RFC] GMARFC actually had, or reasonably
could have been expected to obtain, knowledge of the facts giving rise to such
misrepresentation or breach of warranty

The representations and warranties pertaining to each Loan purchased by
[RFC] GMAC-RFC survive the Funding Date, any simultaneous or- post
purchase sale of servicing with respect to the Loan and any termination of
the [AlterNet Seller] Client Contractand are not affected by any

5 Differences between the two guides are denoted with the AlterNet Guide’s text
appearing in brackets.
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investigation or review made by, or on behalf of, [RFC] GMREC except
when expressly waived in writing by [RFC] GMAC-RFC

(Pl’s Mem. in Supp. of Mottor Summ. J., App’x 1 (Spreadsheet Comparing Client &
AlterNet Guide Provisions) [Doc. No. 5276]A200 (emphasis addedee alsaNesser
Decl. in Supp. of Pl.’s Mot. for Summ. J., Ex. 3 (AlterNet Guid€p8;Id., Ex. 4 (Client
Guide, Version 83-G01) § A200.)

Nonwaiver clauses “must be given [their] fairly intended effedMarblestone Co.
v. Phoenix Assur. Co. Ltd210 N.W. 385, 387 (Minn. 1926). Pollard, the Minnesota
Court of Appeals held that “[b]Jecause a nonwaiver clause may be modified by subsequent
conduct, the mere presence of a nonwaiver clause does not automatically bar a waiver
claim.” 698 N.W.2d at 453 (citinGreen v. Minn. Farmers’ Mut. Ins. C&51 N.W. 14,
17 (1933)). In Langford Tool & Drill Co. v. 401 Group, LLChowever, the Court of
Appeals clarifiedthat Pollard “merely’ stood for the proposition thatuhder some
circumstancesparties to a contract may orally modify a nonwaiver clause by their words
or conduct, rendering the clause ineffective.” No.A166, 2012 WL 896418, *4 (Minn.
Ct. App. Mar.19, 2012) (emphasis addgdleclining to find waiver of nonwaiver clause
by rejecting the notion that lender’s past conduct in advancing funds, despite existence of
a lien, waived its future rights to withhold funds as long as the lien existed). The fact
giving rise to such “circumstances” will necessarily be p@xific. As suchwhileit is
not impossible to waive a nonwaiver provision that itself requires any waiver to be in
writing, see Albany Roller Mills, Inc. v. N. United Feeds & Seeds, 387. N.W.2d 430,

433 (Minn. Ct. App. 1986) (noting that under the U.C.C., requirement of a writing to waive
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contract provisions may be waived via oral modification), courts have held that, for
example, mere “cooperation between businesses to resolve product performance issues
under a contract, without more, is insufficient to raise an issue of fact regarding waiver of
express terms of an agreemenvalspar, 764 N.W.2d at 368.

PRMI states that with respect to Assetwise, it “intends to present evidence (beth loan
specific and general) that RFC offered PRMI a written agreemeniimitidd representations
that induced PRMI to use Assetwise Direct; that RFC repeatedly told PRMI to rely on
Assetwise Direct approval certificates; and that PRMI did so rely.” (Def.’s Opp’n to Pl.’s
MIL No. 3 at 4.) With respect to loaspecific evidence, PRMI proposes to introduce
Assetwise Direct Approval Certificates. The Court finds that the Assetwise Direct Approval
Certificates are relevant to the issues of estoppel and waiver, and therefgrenesdly
admissible®

As to general evidence, PRMI plans to introduce the testimony of its former CEO and
President, Dave Zittind?RMI proposes that heill testify to his understanding thBRMI's
Assetwiseapproved loans were governed by the applicable quality credirelated R&Ws
in the Assetwise Agreement, in lieu of the broader qualityl credirelated R&Ws in the
Guides. (Nesser Decl., Ex. 11 (Zitting Dep. [5288 at 18182;see alsad. at 14641).)
However,in his depositionhe acknowledged thather Guide R&WSs, unrelated to the credit
and quality of the loans, applied to the Assetvaisproved loansld. at 18182.) Zitting

cannot recall whether anyone at RFC specifically ever told PRMI “Don’t worry about the

6 The admissibility of any of this evidence is subject to compliance with the
requirements of the Rules of Evidence.

32



provisions in [the Client Contracts] . . . you don’t need to follow them,” or that “we’re waiving
any of the provisions in this contract.ld(at 206.)

Suwbject to admissibility on other bases, the Court finds it relevanPR¥I’s
witnessedgo testify about timeand placespecificcommunications, oral or written, between
PRMI and RFC that pertain to the use of Assetwise and PRMI’s sale Gbtherywide
underwritten loan. However, in light of the legal requirements necessary to establish waiver
and estoppel, particularly wheaced with the clear language of the Client Contracts and
Client Guide, generaled musingsor “common sense” understandingboutthe use of
Assetwise or thgurchase of loans to Countrywide’s guidelines are not relevant to the
defense®f estoppel or waiver (Seg e.g, id. at 350 (testifying that when RFC purchased
loans that had been underwritten to Countrywide’s requirements, it was also accepting
Countrywide’s R&Ws, because, “By taking them, they did. They had to have. There’s no
other—it’'s just common sense. There’s no possible way they could havg).ndtdr are
vague references ®FC’s communications relevantithout regardto the identity of the
speaker, the time, or placeSeg, e.qg., idat 215-18 (testifying generally about people in
RFC'’s training and sales groups communicating aboutffieet of Assetwise on PRMI’'s
obligations)).

ResCap argues that even if PRMI is permitted to introduce somlearespecific
evidence in support of its Assetwise defense, the Court must limit the use of such evidence.
(Pl’s Jan. 21, 2020 Letter at 4.) For example, Plaintiff asserts that “[o]f the approximately
680 documents on PRMI's exhibit list (which excludes certain exhibits that PRMI recently

dropped)pver 300 appear to solely concern the purported Assetwise defelaise Ih Other
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words, Plaintiff contends, “approximately 46% of PRMI’s total exhibit list appears to relate
solely to the Assetwise Defenselt.] As ResCap notes, PRMI's list includes “seven news
articles on Assetwise and/or automated underwriting technology, scores of communications
regarding an irrelevant privateanded Assetwise, and at least two dozen emails discussing
Assetwise loans that are not in disputeld. (citing, e.g, DTX-058; DTX-071; DTX-206,
DTX-061 (not an atssue PRMI loan); DTX064-DTX-066 (“operationally everything [at
PRMI] is peachy,” “[ulnderwriting is pretty good”); DTR82 (PRMI’s “files for the most

part are clean and in good shape”); DU (noAPRMI loan); DTX178 (Homecomings

bid letter); DTX223 (regarding correspondent lender Mortgagetree); -B0X (PRMI
underwriting for an aissue loan).) Plaintiff seeks the exclusion of such evidence as irrelevant
and lacking in probative value.ld() Again, while the Court will permit some néwan
specific communicationsnuch of the evidence that Plaintiff has identified above appears
insufficient, even cumulatively, to establish waiver or estoppel, and will be subject to
exclusion.

In light of this guidance, the Court directs the parties to meet and confer within five
days of this ruling about the evidence that PRMI intends to use in support of its estoppel and
waiver defenses. To the extent that significant disputes remain, the Court will consider the
admissibility of PRMI’s evidence in the context of trialhe Court addresses Plaintiff's
concerns regarding particular Assetwise witnesses in Sectiohtiié Order.

4. HomecomingsEvidence on Breach and Causation
Regarding evidenceoncerningRFC’s broker channel affiliatéjomecomingsas it

relates to breach and causation, the Court incorporates by reference its discussion of such
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evidence in thédLC MIL Order, 2018 WL 4863597, at *12For thesame reasons noted
there, andn light of the Court’s rulings on breach and4mt causationn this actionsuch
evidence is irrelevant under Rulel4@s it relates to breach and causatiSee id. PRMI SJ
Order, 2019 WL 7038234, at *36

At the hearing onhis motion, counsel for Plaintiff clarified thatseeks to exclude
Homecomings evidenaanly as to breach and causation issues. PRMI’s primary objection
wasthat the blanket exclusion of all Homecomings evidevae overbroad. hoted that Dr.
Snow referso Homecomings evidence in his damages analysis. Plaintiff hasomfwned
thelimited scope of its motion. Consistent with the Court’s rulmglLC, the Court grants
Plaintiff's motion to exclude Homecomings evidence regarding breach and causation.

5. “Separate” Settlement for Additional Settling Trusts

As a general matter, as to several bankrumted issues, ResCap urges the Court
to admit the Bankruptcy Plan and the Bankruptcy Court’s rulings in connection with their
legal effect. (Pl.’s MILNo. 3 at 3 n.3.) The Court agrees. As the Court has previously
explained, the Chapter 11 Plan and the Bankruptcy Court’s rulings are admissible for their
legal effect (and as objective indicia of good faith), including findings as to the amount of the
Allowed Claims.See In re ResCap Liquidating Tr. Acti@®9 F. Supp. 3d 804, 818 n.8 (D.
Minn. 2019) (HLC JMOL Ordet) (citing HLC MIL Order, 2018 WL 4863597, at *15). In
contrast, however, Judge Glenféstual finding that theSettlements were reasonalier,
examplejs inadmissible as hearsailLC JMOL Order 399 F. Supp. 3€t818 n.8(citing

HLC MIL Order, 2018 WL 4863597, at *15).
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Although PRMI initially states that it does not intend to advance the argument that the
RMBS Trust Settlement included a separate $250 million Allowed Claim for the Additional
Settling Trusts, it argues that the Supplemental Term Sheet (in which the salbaraton
is noted) is'still relevantto allocatingthat allowed claim.”(Def.’s Opp’nto Pl.’s MIL No.

3 at 6-7.) Further, it asks the Court to “clarify” that thaubertorder does not preclude Dr.
McCrary from testifying about the opinions in t8applementalReport as they relate to
allocation. [d.) In addition PRMI advises the Court to change its ruling if the Court
disagrees with PRMI, stating, “If the Court concludes that its sumjudgynent order
completely precludes the opinions in Dr. McCrary’s supplemental report, its [sic] should
amend itDaubertopinion to deny Plaintiff’'s motion asnoot; just as it denied asnoot

the motions to exclude certain of Dr. Snow’s opinions in the first Wwalé. at 6-7 & n.2.)

The Court reiteratests Daubertruling: Dr. McCrary is precluded from testifying
about the opinions in hiupplementaReport. See PRMI Daubert Ordg2020 WL 209790,
at *29. Asthe Court explained in the summary judgment order, there is no need to “separately
allocate” for the Additional Settling Trusts because no segarate allocation was present
in the Chapter 1Plan, nor in Judge Glenn’s Confirmation Oraer~indings of FactPRMI
SJ Order 2019 WL 7038234, at65-69 Factually and legally, there is melevanceto
evidence concerning a separate allocation for the Additional Settling-Fwhkesther the
evidence comes from the Supplemental Term Sheet, Dr. M¢Qyarfyom the cross
examination of Plaintiff's witnesses. The underlying “Additional Settling Trust Setti&
wasnot the RMBS Trust Clairallowed by the Bankruptcy Coufgr which ResCap seeks

indemnificationin this lawsuit. Instead, the Bankruptcy Court allowed a single, unallocated
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claim to the RMBS Trusts.ld. at *69. Evidence concerning the Additional Settling Trust
Settlement is simply irrelevant, as it is inconsistent with the legal effect of the Chapter 11
Bankruptcy Plan and the Bankruptcy Court’s Confirmation Order and Findings of Fact.
Moreover, as the Court noted its ruling on the paks’ Daubert motions Dr.
McCrary’s Supplemental Report was “submitted past the expert report deadline and without
leave of court.”"PRMI Daubert Order2020 WL 209790, at *29Despite years of litigation,
numerous experts, and overlapping issues and legal counsel with reshedtitst Wave
and Second Wave of cases, the argument concerning the Additional Settling Trusts emerged
for the first time in Dr. McCrary’s belatedly produced Supplemental Report. Dr. McCrary
indicated that the Supplemental Report was serveddmi@usaecounsel did not inform him
of the informatioruntil after the deadline. (Alden Decl., Ex. S (McCrary Suppl. Rpt.) 1 4)
(emphasis added)Also, given the presence of the Supplemental Term Sheet in RFC’s
underlying bankruptcyproceedingsDr. McCrary’s opinion on this issue was not based on
newly obtained evidenceDefendant provides no persuasive explanation for its late.filing
Although the Court did not expressly rule on the basis of PRMI’s failure to comply with Rule
26 in its Daubert order, it notedthe failure which provides additional support for the
exclusion of Dr. McCrary’s opinions in the Supplemental Report. His opinion on the
Additional Settling Trusts is both irrelevant and untimely. Accordingly, Plaintiff's motion in
limine on this issués granted.
The Courtalsodeclines to accept PRMI’s suggestion to modify or ameridatdert
order to state that Plaintiff's motion to exclude Dr. McCrary’s Supplemental Report is denied

as moot, as opposed to granted, which is the current language in the order.
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6. Allocation of $96 Million to Servicing Claims
Because PRMI does not intend to dispute that the RMBS Trust Settlement allocated
$96 million to servicing claims, Plaintiff's motion is denied as moot on this issue.

7. The “Value” of the Allowed Claims is Different Than Their Face
Amount

PRMI states that it does not intend to present evidence that the value of the Allowed
Claims is different than their face value, therefore, the Court denies this portainiff's
motionas moot.

8. RFC'’s Creditors’ Claims Were Fully Satisfied in Bankruptcy
Because PRMI does not intend to argue that RFC’s creditors’ claims were fully

satisfied inbankruptcy, this portion of Plaintiff's motion is denied as moot.

9. Whether This Litigation Will Benefit RFC’s Creditors
As noted, Plaintifseeks to exclude evidence or argument that “this litigation will not
benefit RFC'’s creditors because certain units either have traded or were distributed to GMAC'’s
and ResCap’s creditots(Pl.’s MIL No. 3 at 4.) Because PRMI does not inteto advance
this argument, this portion of Plaintiff's motiondenied as moot. The Court agrees that any
references to the beneficiaries of the instant litigation shall be consistent with the language
approved by the Court in Wave OrngeeHLC MIL Order, 2018 WL 4863597, at *3, 17.
10. Reasonableness and Good Faith of the Bankruptcy Settlements
Because PRMI will not offer evidence concerning the reasonableness of the
BankruptcySettlements at trial, Plaintiff's motion is denied as moot in gaawever,PRMI
states “for clarity,” that “certain bankruptcy documents remain relevant to the issues of
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allocation and causation.” (Def.’s Opp’n to Pl.’$LIMNo. 3 at 8.) If these documents concern
claims against RFC affiliates, the Allowed Fee Claimamy other bankruptcy documents
rendered irrelevant by the Court’s prior rulings, they are inadmisg¥blhe hearing on this
motion, the Court made clear that Defendant may not use allocation and causation to
effectively circumventhe Court's summary judgment rulig Accordingly, Plaintiff's
motion is granted in part as to any such documents.
11. Unproven Assertions of Alleged Misconduct
Because PRMI states that it will not presevitlenceregardingthe Monolines’ pre
bankruptcy litigation, nor will it assert any unproven allegations of RFC’'s alleged
misconduct, this motion is denied as moot.
12. Proofs of Claim are Admissible Only for Their Legal Effect or Effect
on the Listener; Annexes to Proofs of Claimare Admissible Only as
Evidence of the Claims that RFC Faced at the Time of the Settlements
PRMI asserts that it only intends to present proofs of claim for their legal effect or
effect on the listener, and annexes only as evidence of the claims théadeBGt the time
of the Settlements. Accordingly, this motion is denied as moot.
To the extent PRMI has refused to meet and confer about thehasiniptcyrelated
exhibits, the Court orders the parties to meet and confer within fiveotittys Qder.
13. Claims Against RFC Affiliates

Since PRMI maintains that it will not seek to introduce proofs of claim against GMAC

Mortgage, ResCap, and other RFC affiliates, the Court denies this motion as moot.
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14. Non-Indemnifiable Claims that the Trusts and Monolines Asserted
Against RFC’s Parent, Ally

As noted, Plaintiff moves to exclude any evidence or argument relating to the claims
of RFC’s creditors against AllyPRMI observes that although the Court denied its summary
judgment motion irthis regard, it did not affirmatively grant summary judgneriResCap
on this issuelt therefore contendbat*it remains a live issue whether Plaintiff should have
allocated some portion of the settlements toindemnifiable claims against Aly(Def.’s
Opp’n to Pl’s MILNo. 3 at 9), and that the partiesihe Bankruptcy Settlemestised RFC
as d conduit to settle nosindemnifiable claims against AllyThe Court rejectBefendant’s
argumenthat the allocation of claims to Alig atissue in this case

On summary judgment, the Court denied PRMI's motion that ResCap’s RMBS Trust
allocation methodology failed because it failed to account for the value -aficiemnifiable
claims against Ally. PRMI SJOrder, 2019 WL 7038234, at *73.The Courtquoted the
unambiguoutanguage of the Chapter 11 Bankruptcy Ptafhe RMBS Trust Claims, which
the RMBS Trust portion of the Global Settlement resolved against RFC for $7.091 billion,
consist of claims against thBebtors.” Id. (citing Nesser Decl., Ex. 25 (Second Am. Ch.

11 Plan) at 59, 8§ IV.C.2.&. at 30, § IA.267) In fact, PRMI acknowledged that Ally was

not in bankruptcyid., and thereforgvasnot a debtor. The Chapter 11 Plawhich, along

with the Bankruptcy Court’s Confirmation Order and Findings of Fact, are the operative
Bankruptcy documents underlying the current indemnification suit for the RMBS Trust

Settlement’'s Allowed Claimsdefined the “RMBS Trust Claims” as “all the claims,

including RMBS Cure Claims and RMBS R+W Claims of the RMBS Trusts against the
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Debtors which shall be Allowed under Article IV.C.2(a) of the Plan assobordinated
unsecured Claims.” (Nesser Decl., Ex. 25 (Second Am. Ch. 11 Plarba) 54Ally, not a
debtor was not included in that definition.Nor does the portion of the Chapter 11 Plan
describing its implementation include the RMBS Trusts as recipients of Ally’s contri§ution.
(Id. (Second Am. Ch. 11 Pl&lIV.A.a).)

PRMI's effort to rebut Plaintiff's damages allocation based on claims against Ally
appears to be in reliance tire opinion othe defendants’ excludexkpert from Wave One,
George Trianti$. Sedn re: ResCap Liquidating Tr. LitiglNo. 14cv-1716 (SRN/HB), 2018

WL 4489685, at *2525 (D. Minn. Sept. 19, 2018HLC Daubert Ordet). The Court

! In contrast, the Chapter 11 Plan’s definition for “Private Securities Claims,” denotes
claims brought by securities claimants against Ally, RFC, and other affiliates, and states that
such claims are against the Debtors, “including the Debtors and Ally.” (Nesser Decl., Ex. 25
(Second Am. Ch. 11 Plan at-55).)

8 In contrast, this portion of the Plan accounts for Ally’s contribution to the Private
Securities Claims Trust, however, consistent with the preceding footnote. (Nesser Decl.,
Ex. 25 Gecond Am. Ch. 11 Plan § IV.A.a).)

o Specifically, as relevant here, Triantis opined:

Under the Plan, Ally did not pay the RMBS trusts directly for the release of
their claims against it. Rather, the consideration paid for that release came
from the Ally contribution, which was paid to the Debtors’ estates and then
distnbuted from the estates to the RMBS trusts on account of their allowed
claims against Debtors. In this way, while the RMBS trusts technically
received allowed claims only against the Debtors pursuant to the RMBS
settlement, the consideration the trusts received for the release of their claims
against Ally was in fact included in the recoveries the trusts received under
that settlement. The amount of the RMBS trusts’ allowed claim against the
Debtors may also have been affected by their agreement to the Third Party
Release.

(Rand Decl., Ex. 45 (Triantis Rpt.) [Doc. No. 3385] { 157.)
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precluded the entitg of his testimony, finding that Triantis was not qualified to offer it, as
he lacked any experience in RMBS litigation or settlement, and that his opinion was
speculative Id.

While PRMI concedes that Ally was notbankruptcy debtor, it argues that such a
distinction places form over substance. Under its “conduit” theory, PRMI asserdlyhat
simply passed money through to RFC. But as Plaintiff notes, the Debtors had substantial
estate claims against Allynotably, veil piercing and alter ego claimsvhich were assets
that the Debtors used in negotiating the Settlemehtsl, as Plaintiff observes, “that Ally
contributed to the bankruptcy estates that hefped distributions on the Allowed Claims
does not mean that the Allowed Claims are on account of claims against Ally.” (Pl.’s Jan. 21,
2020 Letter at 2.) In the Court’s ruling on motions in limine KHLC, the Court precluded
“evidence or argument that the value of the Allowed Claims established [iB} #&mruptcy
Settlements is, or should be, different than their face amount as established by the
[B]ankruptcy Plan and Judge Glenn’s Findings of FaddlL.C MIL Order, 2018 WL
4863597, at *2 (D. Minn. Oct. 8, 2018).

In thePRMI summary judgment ordethe Courtfoundno disputed issue of fatttat
Ally was not a debtor, and therefore there was no “failure” of Plaintiff's methodology to
account for the value of claims against AIPRMI SJ Order2010 WL 7038234, at *73.

The fact that Ally was not a debtor iigefutable Nevertheless, PRMimaintainsthat
allocation for the Ally claim remains a live isssienply because the Court denied summary

judgment to PRMI on an issue for which ResCap did not seek summary judgment.

42



Granted, when issues of material fact remain in dispute, denying summary judgment
for one party does not amount to granting summary judgment for the other $aetye.g.,
News M. Mktg. InStore Servs., LLC v. Floorgraphics, In676 F. App’x 111, 115 (3d Cir.
2014). However, where, as here, there is no disputed issue of fact, such that the Court rules
as a matter of law, the denial of summary judgment “effectfively] terminate[s] any further
consideration” of PRMI’'s allocation argument concerning AllgeeHelm Fin. Corp. v.
MNVA, Inc, 212 F3d 1076 (8th Cir. 2000)holding that denial of summary judgment as a
matter of law had the effect of terminating further consideration of UFTA and breach of
fiduciary duty claims in the district courgee also Acton v. City of Columbia, V36 F.3d
969 (8th Cir. 2006ffinding that denial of summary judgment to one party was, “in some and
substancg a grant of summary judgment to the other party where the “district court made no
reference to any factual disputes that required resolution at trial in either of its summary
judgment denials.”) That is the effect of the Court’'s summary judgment ruling here, as
evidence concerning Ally, a nafebtor in Bankruptcy Courtsiirrelevantto Plaintiff's
damages allocationPlaintiff's request to preclude any such evidence is granted.

15. Allowed Fee Claim

As with evidence relating to nemdemnifiable claims against Ally, PRMéasserts
its losing Allowed Fee Claim argument from summary judgment, ardl@guch evidence
remains relevant to allocation because the Querelydenied PRMI's summary judgment
motion on this issue, but did not affirmatively grant Plaintiff summary judgment. In the
summary judgment order, the Court held that “[t]he fact that the RMBS Trusts agreed to give

some of their recovery to attorneys for their investors has no bearing onlRB{Gtg to the
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RMBS Trusts, nor on PRMI's obligation to indemnify RFC for that liabilityPRMI SJ
Order, 2019 WL 7038234, at *74. PRMI points to no legal authority or factual disputes that
alter the Court’'s summary judgment ruling. For the reasons noted in the discussion of the
Ally claims, and based on the same legal authority, evidence concerning the Allowed Fee
claim is simply not relevant, as a matter of law. ResCap’s motion is therefore granted as to
the Allowed FeeClaim evidence.

Forall of the foregoing reasonResCap’s Motion in Limine No. 3 grantedn part
denied in partdenied as moot in part, and deferred in part.

V. ISSUES RAISED IN PLAINTIFF'S JANUARY 21, 2020 LETTER
A. Evidence Regarding RFC’s Bankruptcy
1. Claims Against Ally and the Allowed Fee Claim

Plaintiff asserts that PRMI has designated substantial deposition testimony regarding
claims against Ally, and Ally’'s payment to RFC and its debtor affiliates ibahkruptcy.
(Pl’s Jan. 21, 2020 Letter a{@ting, e.g, Hamzehpour Dep. @43-46; Kruger Dep. at 94
95, 10609, 12627, 138-39; Major Dep. at 881, 11719, 12730; Devine Dep. at 149
51, 20506)) Likewise, it states that PRMI has disclosed exhibits (E5F8DTX-574)
concerning the Allowed Fee ClaimldJ)

For the reasons noted earlier, the impact of claims brought againanétlye effect
of the Allowed Fee Clairon the damages allocation haresimply not relevant and will not

be admitted.
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2. Evidence PossiblyRelated to Reasonableness
a. Ally ReserveDisclosures

PRMI seeks to admit evidence of internal Ally documents and presentations regarding
Ally’s financial statements and reserve accounting, and related deposition testimony from
Ally’s corporate representative, Tim DevingSee, e.qg.DTX-422, DTX-428-DTX-429;
Devine Dep. at 4460, 6768, 7173, 95-102.) This includes evidence concerning Ally’s
pre-bankruptcydisclosure of $0 to $4 billion in potential R&W litigation exposui®ee, e.g.
Hamzehpour Dep. at 883, 8990, 11+12; Devine Dep. at ¥305.) ResCap argues that
this evidence is not relevant in light of the Court’s prior rulings, and, even if it were relevant,
PRMI lacks a witness through wimthese documents could be admitted. (Pl.’s Jan. 21, 2020
Letter at 3.)

As the Court has explad,there is no triable issue of fact regarding Ally, and the
Court held on summary judgment that the Bankruptcy Settlements were reasonable as a
matter of law. Accordingly, this evidence is simply irrelevant to allocationl
reasonableness.Moreover, as Plaintiff notes, there is no Ally employee to provide
foundation, nor does PRMI have an expert who can address these acemlati@ty
documents. This evidence is inadmissible.

b. Original RMBS Settlement and Financial Modeling

PRMI seeks toadmit evidence and testimony regarding the Original RMBS
Settlement, including financial modelinge€, e.g.Hamzehpour Dep. at 2486; Devine
Dep. at 7%73, 77#78, 164; DTX43l; DTX434DTX-437), and analyses and

communications concerning distributions that creditors might receive under various
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hypotheticalsettlements. See, e.g.DTX-430, DTX-434-DTX-433; Devine Dep. at 127
28.) Plaintiff argues that such evidence is irrelevant, as the Court held on summary judgment
that the Bankruptcy Settlemenwaereasonable as a matter of law. (Pl.’s Jan. 21, 2020 Letter
at 3.)

The Court agrees with ResCap. As the Court has explaee®RMI SOrder, 2019
WL 7038234, at *6369, ResCap seeks indemnification for the single, unallocated RMBS
Trust Settlement claim that the Bankruptcy Court allowed. As part of the Bankruptcy
Settlements, the Court found that the RMBS Trust Settlement was reasonable as a matter of
law. Id. at *17-23. This evidence, including distribution amoymgsnot relevant heras to
either reasonableness or allocation, and is excluded.

C. Unsworn Expert Reports, Briefs, and Annexes to Proofs of Claim

PRMI’s exhibit list includes unsworn expert reports, briefs, and annexes to proofs of
claim, some of which attach complaintSeg¢, e.g DX-530, DX-531, DX-534, DX-541, DX
570, DX-578.) Plaintiff seeks a ruling that such documents are excludable as hearsay if
offered for the truth of the matter asserted asgkrts that many lack foundation. (Pl.’s Jan.
21, 2020 Letter at 3.) For instance, ResCap notes that Dr. Cornell admits to “parroting” his
lawyer’s information about legal defenselsl. (citing Cornell Dep. at 142ge also idat 71+
72,125, 13133).)

At the hearing on this motion, PRMI's counsel responded that such documents will be
offered “not to prove the truth of the matter asserted,” but to show the “type of information
available” to a reasonable person in RFC’s position at the time of the Settlement, i.e., to show

the effect on the listener. PRMI’'s counsel further argued that ResCap’s motion is
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“speculative, general, and nonspecific” and in fact, encompasses exhibits on ResCap’s own
exhibit list, such as Mr. Sillman’s expert report which qualifies as an “unsworn brief” filed in
the underlying bankruptcy proceedings. In response to PRMBsacterizatiorof the
“speculative” and “general” nature of the motion, ResCap’s counsel asserted that PRMI
refused to meetndconfer with ResCap in good faith about objections to specific bankruptcy
related documents and designations.

The Couriorders the parties to mesidconfer, in good faith, withifive days of this
Order about any objections to the introduction of specific documents in the bankeapitcly
The Court will address any remaining objections at trial and therefore defers ruling on this
issue.

B. AssetwiseRelated Witnesses

The Court has provided guidancjpra, Section Ill, regarding the scope of the
evidence it finds relevant to PRMI's Assetwise defengfl.’s Jan. 21, 2020 Letter at 3 &
Ex. A.) It therefore confines its discussion here to Plaintiff's request to exclude certain
witnesses whom PRMI intends to call in support of its Assetwise defense.

PRMI intends to call at least two former RFC employees to testify regarding
Assetwise: Brenda Evans and Sharon Maki. Plaintiff moves for their exclSieaPl.’s
Jan. 21, 2020 Letter at 5TheCourt grants its reqseas taVis. Evans and deniés request
as toMs. Maki.

As Plaintiff notes, when Ms. Evans was deposed, she could not recall any of the
repurchase correspondence between RFC and PRi). Moreover, PRMhas indicated

thatit hopedto establistthrough her testimonghat in the limited instances in which RFC
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demanded repurchase, the breaches were not issues that Assetwise had ldgaRRIM(

argues that Evanawill provide corroborative evidence in supportitsf estoppel and waiver
defenses But RFC had the right to demand repurchase or not, as the Court has found, and
the lack of evidence of repurchase demands carries no import. As Plaintiff's counseitstated
the hearing, “the absence of evidence is not evidence of absence.” The implication that PRMI
seeks to elicit from Ms. Evans’ testimony is also uttspigculative.

Moreover, (1) Ms. Evans did not remember working with PRMI, (Evans Dep. at 22);
(2) she authored only nine of the 26 RPRMI repurchase letters on Defendant’s exhibit list,
has no memory of them, and cannot lay foundation for theicestt 69, 74, 80, 98, 12Q1;
DX-169; DX-204); (3) the letters do not reference Assetwise; (4) she does not renti@enber
specifics of Assetwise, nor its requirements, (E2@s at 52); and (5) she lacks knowledge
of the ARMS database that PRMI apparently wishes to use on these ishss3234; 54;

58-59; 63.) Thus, she lacks the necessary knowledge and famidapresent probative
testimony. Plaintiff's request to exclude Ms. Evans’ testimony is grametis basis as
well.

PRMI also proposes to call Sharon Maki, a former Rif@erwriter to testify in
support of its Assetwise defense. Plaintiff seeks to exclude her testimony, arguings that
irrelevant, a waste of time, and inconvenient for a third party. (Pl.’s Jan. 21, 2020 Letter at
5.) As Plaintiff notesMs. Maki testified that she has no knowledge of, or involvement in,
any written or verbal waiver of the Client GuiB&Ws as to Assetwise loans, nor did she

have the authority to grastich waives. (Id. (citing Maki Dep. at 229233, 239).)
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Defendant argudbatMs. Maki was “on the ground communicating with PRMI about
Assetwise direct approvals.” Defendant contends that she will testify that if there was a
guestion about whether an Assetwigglerwritten loan was to follow the Client Guide’s
program criteria guidelines or the streamlined Assetwise requirements, it was to follow the
Assetwise requirements.

Ms. Maki may be able to provide general information aboutdhady workings of
Assetwise, which she describes‘jast a tool to get to investment quality loans [in] a little
sooner fashion.” (Maki Dep. at 230.) On the ultimate question of estoppel and waiver,
however, she testifietthatshe was unaware of anyone, including herself, ever expressing in
words or substance, the notion tfiBt Assetwise somehow superseded a client contract as
between RFC and PRMI, (2) Assetwise superseded the Client Gnidl€3) the use of
Assetwise waived RFC’s rights under the Client Guidel. gt 236-31.) Moreover, she
testified that she never waived arfyRi-C'’s rights or PRMI’s obligations with respect to the
purchase of loans from PRMI, nor was she aware of anyone else waiving RFC’s rights or
PRMI’s obligations. Id. at 23132.) Ms. Makicould remember no one ever expressing, in
words or substance, in writing or orally, the idea that RFC had waived any of its rights or
PRMI’s obligations with respect to PRMI’s loangd. @t 232.)

The Court finds that Ms. Maki’s testimony is of limited relevance, given her prior
testimory going to the ultimate questions of estoppel and waiver. Nevertheless, the Court

will permit her testimony.
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C. Disputed Countrywide Loan

Among the aissue loans in this case is a single loan that was underwritten to
Countrywide’s underwriting guidelines. This loan accounts for approximately $30,000 of
Plaintiff's approximately $5.®illion damages claim. (Pl.’s Jan. 21, 2020 Letter Jatl6.
support of its estoppel/waiver defense with respect to this loan, PRMI intends to offer
testimony from its former i@sident David Zitting, and from one of its employees, James
Crawford. (d.)

ResCap seeks to strikdr. Crawford from PRMI’s witness list on the following
grounds: (1) the sole subject on whidh Crawford will testify is the Countrywide loan; (2)
he will not testify regarding an explicit waiver or estoppel as to the Countrywidenade
by someone in authority at RFC, but will testify regarding his “common sense” understanding
about the R&Ws on the Countrywide loan; (3) beclis€€rawford has never been deposed,
PRMI proposed that his deposition take place in Salt Lake City, which would likely generate
more attorneys’ fees and costs than the Countrywide loan is worth; (4) PRMI stated that Mr.
Crawford’s testimony could be relevant to some other, unidentified issues; and (5) PRMI
stated that it would persist in its position unless Plaintiff agreed to drop its claim on the loan
entrely. (d.at 6.) Plaintiff asserts that PRMI “is nertitledto engage in waste, to pues
testimony for improper reasons, or to manipulate the judicial process so as to make it
practically impossible for Plaintiff to obtain relief in an economicalésiiele manner.{ld.)

PRMI contends tha#r. Crawford will also testify about Assetwise, although Plaintiff

asserts that PRMI has not indicated tatCrawford’s testimony concerns a specific loan.
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Finally, Plaintiff notes that PRMI's exhibit list contains no evidence of an express
waiver or estoppel, and that some documents, like2DX which contains a generic
discussion of RF€ountrywide competition, should be excluded. (Pl.’s Jan. 21, 208§ Let
at6n.2.)

Consistent with the guidance provided earlier regarding AsseMis€rawford may
testify about date, time, and plaseecific communications between RFC and PRMI
regarding the R&Ws on the Countrywide |lcamd Assetwis@pproved loansHe may not
testify about his generic, “common sense” understanding. PRMI may submit evidence of
communications between RFC and PRMI concerning the <radd qualityrelated
requirements applicable to the Countrywide loan. Documents containing gis@rssions
of competition between RFC and Countrywide are irrelevant and will be exclugad.
deposition of Mr. Crawford will occur in Minneapolis or Saint Paul, either before or during
trial, and the parties shall meet and confer within five days of this ruling to discuss the place,
time, and duration of the deposition.

On a related note, there is a dispute over a different witness, Mr. Russell, who was
disclosed by ResCap as a possible rebuttal withess. He has not been deposqutetAathe
hearing, ResCap informed the Court that it does not intend to call Mr. Russell, but disclosed
him in order to preserve its right to call him should the need arise. If ResCap determines that
it might call Mr. Russell, even on rebuttal, it must notify PRMI of its determinptiomptly.

Just like Mr. Crawford, any deposition of Mr. Russell (which would likely be during trial)
will be held in Minneapolis or Saint Paul, with the exact time and date to be determined after

the parties meet and confer.
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D. RFC Investor Repurchase Activity

As Plaintiff notes, PRMI intends to call two former RFC employees who worked in
its investor repurchase group, Dorian Whealdon and Megan Gallagher, to provide testimony
concerning the meaning of the Trust Reps and fraud disclaimer. (Pl.’s Jan. 21, 2020 Letter at
6.) It also seeks to introduce exhibits through thdioh) (

ResCap correctly observes that this Court has twice found that Ms. Whealdon’s
testimony is of tangential relevance, at bestHLC, the Court barred her trial testimony
because HLC failed to connect Ms. Whealdon to its “sole cause” defense theory or to the
reasonableness of RF@ankruptcySettlement. (See Oct. 22, 2018 Order [Doc. No. 4641]
at 9, 13-18; HLC Trial Tr. at 129#1300.) And here, PRMI has attempted to depose Ms.
Whealdon forher purported “contemporaneous understanding of the various trust level
representations and warrantiesSeéDef.’s Feb.19, 2019 Letter [Doc. No. 5020] at 2.) The
Court previouslyprecluded Ms. Whealdon’s deposition, observing that her experience was
not particularly relevant to the specific issues on which PRMI desired to depose her, and that
her mobility wagquiterestricted. (March 8, 2019 Order [Doc. No. 5036]-. 1L

At the hearing on the present motion, defense counsel conceded that Ms. Whealdon
was not directly involved in the repurchase correspondence at the client level with PRMI
Nonetheless, PRMI's counsel argued that Ms. Whealdon’s testimony is relevant because she
corroborated several other witnesses testifying that “if Assetwise [Direct] approved a loan, ]
RFC would purchase the loan as long as the information that was input was correct.” PRMI’s
counsel argued that she further testified that if Assetwise appeaosgekcific characteristic,

then RFC personnel assumed that characteristic was “acceptable.” And at deposition in Wave
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One, PRMI's counsel asserted that Ms. Whealdon testified that the Assetwise approval
“would replace the guideline criteria.” AccordinglRMI’s counsel concluded that Ms.
Whealdon’s testimony provides “context” and “corroboration” of “RFC’s understanding”
that this is how PRMI should similarly approach Assetwise.

First, on the general subject for which PRMI initially identified Whealdon’s testimony
as relevant-her contemporaneous knowledge of tlesel R&Ws—during her time with
investor repurchase, Ms. Whealdon worked almost exclusively with MBIA repurchase
demandsand her primary criteria for determining RFC’s response was to evéiladtan’s
compliance with the Client GuideS€eWhealdon Dep. at 79.) PRMI has included over 75
repurchase demands from FGIC to RFC on its exhibit list, nhone of which Whealdon
responded to, nor does she possess any personal knowledge of the REE's oesponses.

(Pl.’s Jan. 21, 2020 Letter at 7 n.3.) None of the six investor repurchase letters from Whealdon
to MBIA on PRMI’s exhibit list relate to either PRMI loans or any disputed Trust Resge, (
e.g, DX-327.) Ms. Whealdon’s knowledge of the disputed Trust Reps is very limited.

Second, her ability to provide relevant Assetwise testimony, for which the Court has
provided guidancesupra Sectionlll, iseven mordimited. Gven her limited involvement
with PRMI loans, she lacks sufficient information concerning communications between RFC
and PRMI, whether loaspecific or general, concerning Assetwise.

Accordingly, because the Court finds Ms. Whealdon’s testimony only taaljenti
relevant to the purposdor which PRMI seeks to elicit testimony, and because of her

significantmobility problems, the Court grants Plaintiff's request to exclude her testimony.
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Former RFC employee Megan Gallagher worked with Ms. Whealdon intanves
repurchase at RFQGallagher Dep. at 21, 35Ms. Gallagher worked at RFC during the
relevant time period and was directly involved in responding to repurchase reaestat
the hearing on this motion, PRMI’s counsel argued that Ms. Gallagher’s testimony is relevant
to “issues regarding RFC’s investor repurchases practi&setifically, PRMI's counsel
argued that her testimony rebuts the testimony of certain ResCap witnesses, like Ms. Farley
and Mr. Butlerwho have generallppined that “RFC understood its fraud disclaimer [to be]
of little value and not a silver bullet against repurchase claims predicated on fraud or
misrepresentation.Ms. Gallagher, on the other hand, will allegedly testify at trial that RFC
was “acutely focused” on its fraud disclaimer in responding to incoming repurchase
requests.As support, PRMI’s counsel asserted that it intends to introduce exhibits through
Ms. Gallagher that reflect her “direct involvement in discussions” and “personal knowledge”
regarding RFC’s fraud disclaimerThese exhibits were not previously raised in Ms.
Gallagher's Wave One deposition.

Based on the Court’s review of the exhibits, the Court concludes that Ms. Gallagher
lacks the necessary knowledge about the fraud disclaimer and/or the lack -ffaadno
representation in RFC securitizatiorfSeePl.’s Jan. 21, 2020 Letter at 7As Plaintiff notes,
DX-414 and DX415 simply show that Ms. Gallagher intended to seek legal advice about
repurchase demands, and{3X3 and DX416 contain her speculation about the meaning of
certain contractual provisiong.he Court agrees that such internal speculation is irrelevant,
and Ms. Gallagher lacks the necessary knowledge to testify about the fraud disql@eeer.

e.g, DX-416 (Email from M. Gallagher stating “all [her] hours watching Law and Order are
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not paying off” when speculating about the meaning of contractual provisidditionally,
when deposed, Ms. Gallagher specifically testified that she had no knowledge regarding th
Trust Reps, which was “outside the scope” of her positilallagher Dep. at 44
45.) Accordingly, Ms. Gallagher has no direct personal knowledge about the relevant issues
in this case, and Plaintiff's request to exclude her testimony is granted.

E. Damages Calculations

Plaintiff states that the parties have met and conferred to develop a means of
determining a damages award in the event that the Court finds PRMI liable to a lesser degree
than contemplated by Plaintiff's expert, such as if the Court eliminates the Assetwise
approved loans or Countrywide loan from any damages award. (Pl.’s Jan. 21, 2020 Letter at
7-8) Plaintiff proposes that Dr. Snow will present his Allocated Breaching Loss
methodology at trial, along with the output of his methodology, on the basis of inputs from
Plaintiff's underwriting expert. I4. at 8.) If the Court requests a calculation using different
assumptions, Plaintiff seeks permission for Dr. Snow to provide such a report in writing, using
his alreadydisclosed modalvith different inputs. 1(l.) PRMI would then b@ermittedto
offer a written responseld()

While PRMI disagrees with this proposal, it has offered no other alternative or
identified any prejudice from the proposald.Y The Court understands thhe parties are
meeting and conferring on this issue, and if they are unable to reach agreement, they shall

submit their positions to the Court in writing within four business days.
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F. Deposition Designations

The question of deposition designations was raised in ResCap’s January 21, 2020
Letter. (See Pl.’s Jan. 21, 2020 Letter at 8.) Specifically, ResCap noted that the parties had
collectively designated 15 hours of deposition testimony and, contrary to PRMI's request that
all 15 hours be played in open court, requested that the Court review the designated testimony
in camera (Id.)

At the pretrial hearing, the Court ruled on this issue, stating that there would be a
presumption against playing deposition testimony at trial, subject to a finding of “good cause”
for playing it live to the Court. The Court accepted ResCaptsameraproposal, and
ordered the parties to first exchange designations, meaningfully meet and confer, and resolve
as many issues as possible. Anything unresolved will then be submitted to the Court so it can
rule on the matter. Following the Court’s ruling on unresolved designations, the parties will
edit the videos to accommodate the Court’s ruling, and providéahawith acopy of the
resulting transcript.

V. ADDITIONAL ADMINISTRATIVE ISSUES

Finally, theCourt addressed several administrative matters at the pretrial hearing.

A. Disclosure of Exhibits; Effect of Rulings

Regarding the presentation of contested exhibits to the Court, in order to avoid
presenting the Court with thousands of pages of documents on which the Court must rule
within 48 hours, the parties shalkaningfullymeet and confer regarding their objeas.

To that end, at the pretrial hearing, the court directed the parties to meet anchoanfer

aboutevery exhibitthat theyintend to disclose. Counsel for PRMI suggested that the
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parties utilize a 72hour disclosure rule, which they should likewise discuss. The Court
also noted at the pretrial hearititat the record on any issue the Court ruled on in its
summary judgment ddaubertorders iscomplete. Id.) Neither party may supplement
the record on those motions at triald.)

B. Trial Schedule

Trial schedule was also discuss#dhe pretrial hearing, and per that discussion, is
as follows:

Week One (Feb. 10-14, 2020):

Mon., Feb. 10 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Tue., Feb. 11 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Wed., Feb. 12 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Thur., Feb. 13 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Fri., Feb. 14 —8:30 a.m. to 1:15a.m. trial

Week Two (Feb. 18-21, 2020):

Tue., Feb. 18 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Wed., Feb. 19 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Thur., Feb. 20 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Fri., Feb. 21 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial

Week Three (February 24—28, 2020) No trial

Week Four (March 3—4, 2020):
Tue., Mar. 3 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial
Wed., Mar. 4 —— 8:30 a.m. meeting; 9:00 a.m. to 5:00 p.m. trial

The Court ruled at thbearingthat each party would have one hour for opening
statements. Moreover, the Court agreed topdmties’ use othe designation “PTX” for

plaintiff exhibits, and “DTX” for defense exhibits.
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C. Breach of Contract Claim

In PRMI's summary judgment motion, it urged the Court to dismiss Plaintiff's breach
of contract claimas a matter of law. In response, ResCap argued that it was premature to
dismiss the claim, but acknowledged that Plaintiff withdrew its contract claim in Wave One
before heHLC trial. Previously,lhe Court had directdélaintiff to update the Court, by the
time of the pretrial hearing, as wdhether it consents tile dismissal of its contract claim
here At the pretrial hearing, ResCap’s counsel informed the Court that the parties were
attempting tanegotiaé a stipulation “with the same terms” as the stipulation entered @
(See[Doc. No. 4513].) That is, ResCap would withdraw its contract claim against PRMI
“without prejudice to reassertion” if there is a reversal on appeal or reconsideration of one or
both of the following issues decided by this Court in Wave One: (i) statute of limitations for
loans sold before May 14, 2006, or (i) PlaintifBseaching Loss Approach. Alternatively,
ResCap seeks an order voluntarily dismissing this claim without prejudice.

Rejecting theHLC stipulation,PRMI continues to seek summary judgment for this
claim. PRMI takes the position that ResCap is “collaterally estopped” from challenging both
Wave One issues above because (1) a final judgment was entdte&cland (2) ResCap did
not raise both Wave One issues in this cagdhe hearingPRMI argued thait has not had
a chance to respond to Plaintiff's Breaching Loss Approeitiis action. Thus, PRMI asserts
that ResCap should not be allowed to “revive” this theory of damages here.

At the pretrial hearing, the Court directed ResCap to respdPldNtl’'s arguments in
writing. ResCap shall respondR&MI’s arguments within five daysf this order.ResCap

should address whether it seeks voluntary dismissal under Fed. R. Civ. Rir4ééag to

58



amend i complaint under Fed. R. Ci¥. 1%a)(2). PRMI may submita response to
ResCafs arguments by the start of trial.

VL.  ORDER

Based on thdoregoing, and all the files, records, and proceedings hdieits
HEREBY ORDERED that

1. ResCap’s Motion in Limine No. [Doc. No. 5364], to exclude certain arguments and
evidenceas cumulativeis GRANTED in part and DENIED in part .

2. ResCap’Motion in Limine No. ZDoc. No. 5366], to permit testimony by Plaintiff's
corporate designee, BEFERRED.

3. ResCap’s Motion in Limine No. fDoc. No. 5367] regarding previously decided
issuesis GRANTED in part, DENIED in part, DENIED AS MOOT in part, and
DEFERRED in part.

4. The issues raised in Plaintiffs January 21, 2020 Letter [Doc. No. 5380] are
ADDRESSED AS SET FORTH HEREIN.

Dated: January 31, 2020 s/Susan Richard Nelson

SUSAN RICHARD NELSON
United States District Judge
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