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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Residential Funding Company, LLC Case No. 12v-3490(SRN/HB)
Plaintiff,

V.

First Mortgage Corporation,

Defendant.

Matthew Scheck, Quinn Emanuel Urquhart & Sullivan, LLP, 865 S. Figueroa 'SE|dl,
Los Angeles, CA 90017; Donald Heeman, Jessica Nelson, and Randy Winter, Felhaber
Larson, 220 S.'6St., Suite 2200, Minneapolis, MN 55402, for Plaintiff.

Thomas Sullivan, Thomas M. Sullivan, Jr., 191 Sylvestor Place, Highlands Ranch, CO
80129; Michael J. Minenko, Minenko & Hoff, P.A., 5200 Willson Rd., Suite 150 Edina, MN
55424, for Defendant.

SUSAN RICHARD NELSON, United States District Judge
l. INTRODUCTION
Before the Court are the parties’ cross motions for summary judgment. On
November 16, 2018, the Court heard oral argument on the parties’ mdtmribe reasons
set forth below, Plaintifs Motion forPartialSummary Judgment [Doc. Nb1{ is granted
in part, denied without prejudice in part, and denied in, pad Defendarg Motion for

Partial Summary Judgment [Doc. No. 85] is denied as mqmirtand denied in part.
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II. BACKGROUND

In December 2013, PlaintiffResidential Funding Company, LLC (“RFC”)
commenced this lawsugtgainst First Mortgage Corporation (“First Mortgagss),well as
numerousther individual lawsuits against other loan originators, asserting claims of breach
of contract and indemnification. In January 2015, this Court consolidatedRE8 0 then
pending suitdor pretrial purposeghereafter, the “Consolidated Action”)(SeeConsol.
Action (“CA”), Jan. 29, 2015 Am. Admin. Order at 3 [Doc. No. 100]Defendant First
Mortgage participated in tHeonsolidated Actioruntil June 2018, when it resumed pisor
status as a neconsolidated case

In recent months ithe ConsolidatedAction, the Court issued rulings on the parties’
motions for summary judgmentA, “Consolidatedsummary Judgment Order” [Doc. No.
4307]), motions to exclude experGA, “Daubert Order” [Doc. No. 447}t and motions in
limine (CA, “Motions in Limine Order” [Doc. No4551]). In addition, in a related, nen

consolidated casdresidential Funding Co., LLC v. Universal American Mortgage Co., LLC

1 The Court’s internal citations to documents filacResCap Liquidting Trust v. Home
Loan Center, In¢.13-cv-3451(SRN/HB), the Consolidated Action, are preceded by “CA,”
to distinguish them from documents filed the instant action, 18v-3490 (SRN/HB)
Citations to documents filed iResidential Funding Col.LC v. Universal American
Mortgage Co., LLC13-cv-3519 (PAM/HB), are prefaced with “UARN.

2 At various times during discovery in the Consolidated Action, First Mortgage sought to
be removed from the proceedings and proceed instead on an individuaasisxmary
judgmentin the Consolidated Actignvhen theConsolidatedefendants refused to include
certain arguments that First Mortgage wished to assert in the joint defense memerandum
First Mortgage renewed its request to be remdr@u the consolidated proceedings. In
light of the apparently irreconcilable differences between counsel for First Mortgage and
all other defense counsel, the Cayndntedrirst Mortgage’s request. (June 5, 2018 Order
at 3 [Doc. No. 81].)
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13-cv-3519 (PAM/HB), Judge Magnuson issued a ruling on the parties’ cross motions for
summary judgment. (UAM Summ. J. Order [Doc. B81].)

Even more recently, the undersigned judge presided over the first trial against one of
the remaining defendants in t®nsolidatedAction, Home Loan Centdhereafter,‘the
HLC trial”). Plaintiff proceeded to trial on its claim of contractual indemnlitythe course
of the seventeedayHLC trial, the Court ruled on several motions for judgment as a matter
of lawwhich are addressed in this Order, as applicable. On November 8, 2018, the jury found
for the Plaintiff and awarded damages of $28,700,000 against Home Loan €ef@éy,

HLC Trial, Redacted Special Verdict Form [Doc. No. 4705].)

The Court assumes familiarity with the detailed facts and legal issues addressed in its
prior rulings and findings. &ause mosf the fa¢s and issues contained in these other
rulings are identical to those raised by the parties here, they are incorporated by reference.

In brief, RFC alleges that First Mortgage breadtedgreementwith RFCand must
indemnify it for allegedly defective mortgage loans that First Mortgage sold to RFC, and
which RFC then aggregated and sold as residential morgeged securities to various
securitized trusts (the “RMBS Trusts(peeFirst Am. Compl. 11 789 [Doc. No. 24].)In
addition, certain securitizations that RFC sponsored or serviced, or securitizations into which
it sold loans, carried financial guaranty insurance furnished by monoline insurers (the

“Monolines”). (See idf1 39, 66, 72.) Under the insurance policies, the Monolines generally

3 Currently pending before the Court in the Consolidated Action is Plaintiff's Motion for
Prejudgment Interest [Doc. No. 4739].
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guaranteed that investors would receive timely payments of principal and interest on their
notes or certificates.

Following the 2008 housing market collapse, the RMBS Trusts experienced
significant losses. Similarly, due to the high rate of default in the$gtié@sored and serviced
securitizations, the Monolinedsomade payments to their insureds under their policies and
were likely to incur future paymentSeveraRMBS Trusts and Monolines sued RFC for the
breach of its representatioasd warranties, eventually causRECto file for bankruptcy in
the U.S. Bankruptcy Court for the Southern District of New Yofld.  71.) The RMBS
Trusts and Monolines thdiled RMBS-related proofs of claim with the Bankruptcy Court in
order to obtain damagefid. 1 72.)

Bankruptcy Judge Martin Glenn, who overs&#C'’s bankruptcy proceedings,
appointed another sitting federal bankruptcy judge, Judge James Peck, as mediator, and
additionally authorized Lewis Kruger as the Chief Restructuring Officer to negotiate a
settlement of the claims against Plaintif€A, Scheck Decl., Ex. 30 (Mediator Order) [Doc.

No. 3303]);id., Ex. 31 (Kruger Direct Testimony {-41R) [Doc. No. 3258].) In May

2013, after lengthy discovery, RFC entered into settlement agreements with the RMBS
Trustees and Monolines MBIA, FGIC, Ambac, and Syncora, which were incorporated into

the parties’ proposed Chapter 11 Bankruptcy Plan (“the Plan”). The Plan reflected that the
parties had resolved the RMBS Trustees’ claims against RFC for $7.091 billion (the “RMBS

Settlement”), and the Monolines’ claims against RFC as follows: MBIA ($1.45 billion),

FGIC ($415 million), Ambac ($22.8 million), and Syncora ($7 million) (collectively, the



“Monoline Settlements,” and collectively with the RMBS Settlement, the “Settlements”).
Judge Glenn approved the Plan and found that the SettlenertseasonablgCA, Scheck
Decl.[Doc. No. 3258] Ex. 28 (Bankr. Findings of Fa§f/51, 178 201.)

The Bankruptcy Court’s Confirmation Order and the Plan authorized the creation of a
“Liquidating Trust,” i.e., the Rescap Liquidating Trust, into which RFC was to transfer and
assign its assetand preserved the Liquidating Trust's (and Estates’) causes of adtgn. (

Ex. 32 (Bankr. Confirm. Order  484t., App. 1 (Bankr. Plan at #5).)

Exercising that authorityRlaintiff filed the instant suitpriginally allegingclaims for
breach of contract ancbntractuaindemnification. The Court assumes that Plaintiff will
pursue only itgontractualndemnification claim at trial.

Specifically, with respect to indemnification, RFC alleges that under the parties’
agreements and the Client Guide, First Mortgageessly agreed to indemnify RFC for all
liabilities, losses, and damages, including attorneys’ fees and costs incurred by RFC
attributable to First Mortgage’s breaching loafiarst Am. Compl{ 88.) It contends that it
has incurred such liabilities, losses, and damages arising from the alleged material defects in
First Mortgage’doans. [(d.  87.) Specifically, RFC points to over $10 billion in allowed
claims approved by the Bankruptcy Court, as well attorneys’ fees, litigaiiaied expenses,
and other costs associated with defending numerous lawsuits and proofs of claim against RFC
stemming in part,from the Defendais allegedly defective loansld()

First Mortgage denies the allegations in Plaintiffs Second Amended Complaint and

asserts several defenses, including, among others, defenses concerning the statute of



limitations, waiver and estoppel, and that RFC’s losses were caused by its own actions or

omissions (See generalhAns. to First Am. Compl. [Doc. No. 49].)

A. Standard of Review

Summary judgment is appropriate if “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a).A fact is‘material™ only if it may affect the outcome of the lawsuit.
TCF Nat'l Bank v. Mkt. Intelligence, Ind12 F.3d 701, 707 (8th Cir. 2016). Likewise, an
issue of material fact is “genuine” only if “the evidence is such that a reasonable jury could
return a verdict for the nonmoving party&nderson v. Liberty Lobby, Ine&t77 U.S. 242,
248 (1986). The moving party bears the burden of establishing a lack of genuine issue of
fact, Celotex Corp. v. Catretd77 U.S. 317, 323 (1986), and the Court must view the
evidance and any reasonable inferences in the light most favorable to the nonmoving party.
Matsushita Elec. Indus. Co. v. Zenith Radio Cowpr5 U.S. 574, 587 (1986).In
responding to a motion for summary judgment, however, the nonmoving party may not
“rest on mere allegations or denialsjt mustdemonstrate on the record the existence of
specific facts which create a genuine issue for trigkénik v. Gity. of Le Sueyr4d7 F.3d
953, 957 (8th Cir. 1995).

B. Summary Judgment Motions

Plaintiff seels summary judgment on the following issues: (1) the Client Guide
applies to all of First Mortgage’'s Assue Loans; (2) the Client Guidmnfers upon

Plaintiff thesole discretion to (a) determine breaches of DefdrglR&WSs, and (b)settle



claims (3) the Settlements were reasonable anddein good faith; (4)the Client Guide
should be broadly interpreted to permit recovery for (a) all liabilities, not just losses, or,
alternatively, (b) all losses on breaching loaig;Rlaintiff's Allocated Breaching Loss
Approach provides a reasonable, tspeculative basis to allocate the Settlements; (6) to
establish liability, Plaintiff need only establish that First Mortgage’s breaches were a “but
for’ cause of Plaintiff's originatiomelated losses and liabilities; (7pefendants
affirmative defenses that contradict the Client Guide fail;¥8jendant’sliability for
indemnity is not extinguished by (a) RFC’s bankruptcy oRBL'’s alleged wrongdoing;

and (9 Plaintiff may use statistical sampling to prove their claims and need ot re
underwrite each assue loan (SeegenerallyPl's. Mem. Supp. Mot. for Summ. J. (*8I
Mem.”) [Doc. No. 112].)

In response, First Mortgage does not contest Plaintiff's motion with respiet to
applicability of the Client GuidandRFC'’s discretion to determine instances of breach and
to settle disputes. (Def.’s Mem. in Opp’n (“Def.’s Opp’n”) afDoc. No. 13].) Nor
does it contest the dismissal of its defense of accord and satisfactidnat @3)
Accordingly, Plaintiff’s motion is granted on these bases.

In all other respects, First Mortgage opposes Plaintiff's motion. It also argues that
during discovery, RFC subjected it to a “data dump,” making many of its defdiffemsgt
to develop (Id. at 28-32.) First Mortgage acknowledges, however, that “[w]e have
knowingly and intentionally not raised this issue previousiyd. & 32.)

In its affirmative motion for summary judgment, First Mortgage seeks judgment in



its favoronseveral issues, which the Court categorizes as follo®3 the dismissal of 93
loans on statute of limitations ground®) the dismissal of 35 loans because there was no
material breach(3) RFC was itself the “sole cause” of its losses and liabilit®sthe
dismissal of 35additionalloans onseveral causation base5) Plaintiff must prove its
damage®n aloan-by-loan basis, using theest evidengg6) Plaintiff's damages model is
speculative; an¢l7) Plaintiff is only entitled to indemnity for its losses, not liabiliti€¢See
generallyDef.’s Mem. Supp. Mot. for Summ. J. (“Def.’s Mem[Doc. No. 87] see also
Def.’s Ex. L (Oral Argument Slides at DAPSJIEX-L-4) [Doc. No. 142].)

In response, Plaintiff argues that this Court has rejected the argument that Plaintiff's
claims are timébarred, the “material breach” arguments are inapplicable to Plaintiff's
claims, Defendant’sausation arguments misapply the law, Plaintiff may be indemnified
for its losses and liabilities, and Plaintiff may use statistical sampling to determine

damages. (Pl.’s Mem. in Opp’n (“Pl.’s Opp’n”) at 4—20 [Doc. No. 130].)

> While Defendant has enumeratat articulatedts grounds for relief slightly differently,
the Court attempts to addresbese arguments in its discussion of thHeroader
categorizations listed abov&he Court has considered all of First Mortgage’s grounds for
summary judgment.

6 Specifically, First Mortgage seeks the dismissal of claims related to seven loans in which
loan servicers agreed to short sales, six loans in whiehoan servicers agreed to loan
modifications, 13oans in which the borrowers provided loan servicers an explanation and
superseding causes of default, seven loans in which the servicers failed to mitigate
damages, and two loans in which servicers uhdrthe amount the borraw owed.
(Def.’'s Mem.at 17-31.)
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1. Reasonablenessand Good Faith of the Settlemens (Plaintiff's
Motion)

As noted, Plaintiff moves for a ruling from this Court that the Settlements were
reasonable and made in good faith. (Pl’'s Mem.-&0.9 First Mortgage opposes
Plaintiff's motion, arguinghatthe Court has previously found reasonableness and good
faith to be fact questions for the jury. (Def.’s Opp’n at 2.)

First Mortgage is correct that in th&ugust 15, 2018Consolidated Summary
Judgment Ordethe Court denied Plaintiff’'s motion dimesegssues.(CA, Consol. Summ.

J. Order at 80.) The Court cited the need for a full record on such a fact-intensive inquiry.
(Id. at 80-81.)

Subsequently,ni the HLC trial, prior to the submission of the case to the jury,
Plaintiff moved for judgment as matter of lawon the good faith ahreasonableess of
the Settlements. SeeCA, HLC Trial Tr. at 297290 [Doc. No. 4724].)Under Federal
Rule of Civil Procedures0(a), when “a party has been fully heard on an issue,” and the
court “finds that a reasonable jury would not have a legally sufficient evidentiary basis to
find for the party on that issue,” the court may “resolve the issue against the party,” and
“grant a motion for judgment as a matter of law against the party on a claim or defense
that, under the controlling law, can be maintained or defeated only with a favorable finding
on that issue.” Fed. R. Civ. P. 50(a). After receiving written and oral argdiraenthe
parties the Courtfound no triable issue as to reasonableness and good faithrantd
Plaintiff's motion under Rule 50(a).CA, HLC Trial Tr. at 2984.)

As the Court noted, under Minnesota law, the analysis of good faith and

9



reasonablenesgquires evidence concerning what the parties knew or could have known
at the time of the settlementld(at 2974);seeMiller v. Shugart 316 N.W.2d 729, 735

(Minn. 1982) Subsequent knowledge of new facts and law is irrelevant to the question of
whether a settlement was reasonable at the time it was made. (CA, HLC Trial Tr. at 2974.)
Instead, the fact finder must consider whether a reasonable, prudent person would have
entered into the settlement based on an analysis of the defendant’s potential exposure at
trial, the factual and legal strengths and weaknesses of the claims and defenses, the risks
of proceeding to trial, and the burden of litigatiomd.)( Miller, 316 N.W.2d at 735ee

also Glassv. IDS Fin. Servs., Inc778 F. Suppl1029, 1084D. Minn. 1981). The focus

Is on whether the settlement falls within a reasonable range of potential recoveries, not
whether it isan ideal settlement(CA, HLC Trial Tr. at 2974);e®, e.g., Nelson v. Am.

Home Assur. Cp824 F. Supp. 2d 909, 917 (D. Minn. 20fj,d, 702 F.3d 1038 (8th Cir.

2012). Particularly relevant to this analysis is the consideration of the law that governed
the claims and defenses at the time of the settlement. (CA, HLC Trial Tr. at 2974.)

In ruling that the Settlements were reasonable and made in good faith, the Court
considered theecord evidenceRegarding reasonableness, the Court first found hieat t
Settlements were entergdo after a lengthy mediation, conducted by a federal bankruptcy
judge. (d.at 2976 seeCA, Pl.’s Tr. Exs. 15 (Order Appointing Mediator) & 6 (Hawthorne
Rpt. 1 24, 13432, 176-86).) Secondthe Court noted thaan independent Chief
Restructuring Officer, Lewis Krueger, participated in the mediation and testified at trial

that he sought to achieve consensus and that his decision to enter into the Settlements was

10



informed by his discussions with his advisors and all of RFC’s principal creditoss,. (
HLC Trial Tr. at 2976seeCA, Pl.’s Tr. Ex. 19 (Krueger Dep. at 32, 67, 88, 168).) Third,
RFC’s bankruptcy expert, Frank Sillman, testified to the reasonableness of the Settlements.
(CA, HLC Trial Tr.at 2976-77), seeCA, Pl.’s Tr. Exs.29 (Sillman Reply Decl. at 12%

19 (Krueger Dep. at 168).) Fourth, the RMBS Trustees’ expert, Allen Pfeiffer, testified
that the Settlements were reasonabl€A,(HLC Trial Tr. at 2977.) Fifth, all of the
constituencies to RFC’s bankruptcy supported the Settlements, including the Creditors’
Committee—a group that had opposeadearlier settlement.lq. at 2976-77;seeCA, Pl.’s

Tr. Exs. 17 (Order confirming Second Am. Joint Chapter 11 Plan), 19 (Krueger Dep. at
168) & 6 (Hawthorne Rpt. § 144).) Sixth, the RMBS Trustees supported the Settlements.
(CA, HLC Trial Tr. at 2977;,CA, Pl.’s Trial Ex. 16 (Krueger Decl. 1 3).) Seventh,
Plaintiff's expert on the RMB3itigation, Donald Hawthornean experienced RMBS
litigator, opined that the Settlements were reasonable and made in good(@&hHLC

Trial Tr. at 2977CA, Pl.’s Trial Ex. 6 (Hawthorne Rpt.).) Mr. Hawthorne testified about
the complexity of the law at that time concerning certain defenses, the legal burden of

causation, and the unique causeadtion available to monoline insurers at the time of the

" The only witness that HLC offered to challenge Hawthorne’s testimony, Dr. Phillip
Burnaman, conceded that he was not an expert on reasonableness and could not fault
Hawthorne’s assessment of litigation risk, as Burnaman did not have training in the law.
(SeeCA, HLC Trial Tr.at 2980.) As such, the Court found his testimony was not probative

of reasonableness.ld() First Mortgage offers no witness to rebut Mr. Hawthorne’s
opinion.
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settlements by virtue of their contracts and certain applicable insuranée(a#, HLC

Trial Tr. at 297475.) Eighth, U.S. Bankruptcy Court Judge Martin Glenn, who presided
over the bankruptcy proceedings, approved the Settlements, finding them reasddable. (
at 2977.) These facts and findingsre uncontroverted-+e fact or expert witness testified

to the contrary These same facts are equally applicable here. First Mortgagkeh#ied

no evidence thataisesa disputed question of material famh reasonablenessFirst
Mortgage offers no expert opinion to the contrary.

As to good faith, the Court found in the HLC trial that “[n]o fact witness, no expert
at the time of theébankruptcy nor any expert in this case has ever testified that the
settlements were entered into in bad faith. There is no indicia of bad faith in the record and
the defense cites to none.ld{ This is equallytrue hereas First Mortgage has fail¢ol
identify any facts giving rise to a disputed issue of fact concerning good faith.

In addition, after this Court ruled on summary judgment in the consolidated cases,
Judge Paul Magnuson, who presided over a small group etormolidated RFC cases,
ruled that the Settlements were made in good faith and were reasonable, as a matter of law.
Universal Am Mortg. Co, No. 13cv-3519 (PAM/HB) (D. Minn. Oct. 12, 2018JAM
Doc. No. 931at 12-13]. While Judge Magnuson acknowledged that reasonableness may

in some instances be a question of fact, he found that the facts before him allowed a

¢Moreover, shortly before the Settlements were entered into, the monoline-jplsuméff
in Assured Guaranty Municipal Corp. v. Flagstar Bank, F8B2 F. Supp. 2d 596
(S.D.N.Y. 2012), obtained a judgment for 100 percent of its losses, plus interest. Mr.
Hawthorne testified that that case would have loomed large in the minds of the mediating
parties. $eeCA, HLC Trial Tr. at 2978.)
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reasonable factfinder wraw only oneconclusion—that the Settlements were reasonable
and made in good faithid. at 13.

In opposition to Plaintiff's motion, First Mortgage arguesethat the Court has
already decided that the quesB@f reasonableness and good faitie disputed factual
issuesthat must go to the jury. (Def.’s Opp’n at 2.) Granted, Defendant made this
argumenfprior to the Court’s rulingpn judgment as a matter of law in the HLC trial. But
First Mortgage reiterates this position in its Revised Proposed Order and Order on
Summary Judgment, submitted to the Court via email on November 14—-2@&8 the
Court’s ruling on reasonableness aywbd faith in the HLC trial. First Mortgag@@ears
to argue that the Settlements were unreasonable because they were made based on
incomplete facts. 1d. at 39.) For instance, it asserts thastatistical analysis performed
by the financial advisoryirm of Duff & Phelps failed to consider causatiornd.)

The Courtfinds First Mortgage’s argumentnpersuasive Duff & Phelps was not
retained by RFC Ratherjt was hired by certain RMBS Trustees to identify and quantify
their claims.Mr. Sillman was Plaintiff'ankruptcyexpert. Further Alan Pfeiffer,of Duff
& Phelps, testified that his firm considered causation but did not find it to be particularly
important because the underlying claimsre“put-back” claims, which did not have the
causality requirement that the RMBS defendants were seel8egCA\, Pl.’s Trial Ex. 22
(Pfeiffer Dep. at 16768).)

Beyond mere speculation and inapposite facts, First Mortgage does not identify a

nonspeculative, admissible evidende rebut the overwhelming evidence that the

13



Settlements were reasonable and made in good faith. The Court therefore rejects
Defendant’s argument that the Settlements were based on incomplete facts. The evidence
on which the Court based itgrior ruling remains unchanged and uncontroverted.
Accordingly, the Court grants summary judgment to Plaintiff on the issug¢hef
reasonableness and good faith of the Settlements.

2. Recovery forAll Liabilities or, Alternatively, All Losses on Breaching
Loans (Cross Motions)

Plaintiff moves forasummary judgment ruling that the Client Guide provides broad
remedies, including recovery for all liabilitiesd all losses on breaching loans. (Pl.’s
Mem. at 10.) It asks the Court to reconsidés consolidated summary judgment ruling
limiting Plaintiff’'s remedies to its actual cof-pocket losses and liabilities it incurred, as
reflected in the Allowed Claimgld. at 12.) Essentially, it seeks to oeerall losses that
resulted from Defendant’s breaching loang. &t 12—13.)

ConverselyFirst Mortgage seekasummary judgmentuling that RFC may only
seek indemny for its actual, outof-pocketlosses, not all lossgsor for its incurred
liabilities. (Def.’s Mem. at 3-34.) Itargues that RFC is entitled to no more thla
bankruptcy-settled out-of-pocket amoufds any individual loan. (Def.’s Opp’n at 24
25.) It seeks clarification that the Court’s ruling in @ensolidatedSummary Judgment
Order ruling was consistent with its understandind. at 24.)

“Actual losses” refer to the amounts that RFC paid out of pocket in the settlements,
“liabilities” refer to liabilities that were incurred in the Settlements and allowed by the

Bankruptcy Courtand “all losses on breaching loans” refers to all losses that RFC
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incurred on First Mortgage’s breaching loaRer the reasons set forth in tBensolidated
Summary Judgment OrdgseeCA, Consol.Summ. J. Order at 890),the Court finds
that, as a matter of law, First Mortgage must indemnify Ri@arred liabilities,as
reflected in the Allowed Claims, not merely its acfwait-of-pocket lossesSection A212

of the Client Guide, including earlier versions and fidstember 2005 versions, provides
for indemnity forsuch liabilities.(Horst Decl., Ex. 1 (Client Guide § A21f)oc. No.
113-1]) Alternatively, 8 A202(ll) of the Client Guide also provides for imdeity for
liabilities. (d., 8 A212.) This means that RFC may seek indemnification for all claims
that were allowedy the Bankruptcy CourtAccordingly, the Court grants Plaintiff's
motion for summary judgmeint parton this basis, and denies Defendant’s motion.

The Court will not, however, reconsider its prior rulirgs Plaintiff requests-
concerning recovery of all lossésAs the Court explained in the Consolidated Summary
Judgment Order, this approach would result in a windfall to RECA, Consol. Summ.

J. Order at 82-63.) RFC’s damages ultimately sound in indemnity and are fixed by the
Allowed Claims for the losses and liabilities that RFC incunredhe Setements.
Accordingly, to the extent that Plaintiff seeks summary judgment permitting it to obtain
damages for all losses on breaching loans, its motion is denied in part on this basis.

3. Allocated Breaching Loss Damages Model (Cross Motions)

Plaintiff moves for summary judgment on the question of whether its Allocated

® Such damages would fall under Plaintiff's Breaching Loss Damages model, described in
the following sectionwhich the Summary Judgment Ordarecluded. (CA, Consol.
Summ. J. Order at 149-57.)
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Breaching Loss damages model provides a reasonablepecnlative basis to allocate
the Settlements. (Pl.’'s Mem. at 1%-) Defendant also moves for summary judgment on
this basis, seeking a ruling that this damages model is speculative. (Def.’'s Mem. at 31
41.)

In the Consolidated Ation, Plaintiff presented three damages models offered
throughits expertDr. Karl Snow. In its first model for measuring and allocating damages,
RFC offered a “Breaching Loss Approach” that attempted to quantify the economic harm
to the RMBS Trusts caused by breaching loans sold to RFC by each individual defendant.
(CA, Scheck Decl[Doc. No. 3258], Ex. 38 (Corr. Snow Rpt. f-B8).) In its second
model for measuring damages, RFC offered an “Allocated Breaching Loss Approach” that
attempted to assess and allocate damages by measuring each defendant’s share of the
liabilities RFC incurred in the Settlements rather than the economic harm caused by
breaching loans(Id. 1 7986.) In the third model for measuring damages, RFC offered
an “Allocated Loss Approach” that again measured damages in relation to the liabilities
RFC incurred in the Settlements, but this time asdeksmages based on each Defant’'s
share of total losses on all at-issue loans, not just breaching loan$.3()

Ultimately, the Court found that the Allocat&feaching Loss pproach was an
appropriate method for measuring damages, and rejected the Breaching Loss Approach and
the Allocated Loss Approach.CA, Consol. 8mm. J.Order at173—-76) Again, tre
Allocated Breaching Los#&pproach assesses damages by measuring dsdehdant’s

share of the liabilities RFC incurred in the Settlements, and does not provide a windfall to
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RFC.

First Mortgage does not present any expert opinion or other evidence to challenge
the validityof this damages modeHowever First Mortgage apparently seeks talbbnge
Dr. Snow’s opiniomas speculativeyia aDaubertmotion. (Def.’s Mem. at 31) (“[T]here
are a couple of troubling trial issues we seek to resolve now. Significantly, the Court left
the door open for Dr. Snow to testify about a loss approach. Our position is that Dr. Snow’s
testimony is merely an estimate, and there is actually better probative and admissible
evidence to provide a more reasonably certain calculation of damages.”)

Defendant has presented no evidencetttehllocated Breaching Les modefails
to meetDaubertstandards. Under Federal Rule of Evidence 702:

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized
knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert has reliably applied the principles and methods
to the facts of the case.

Fed. R. Evid. 702. Thus, proposed expert testimony must satisfy three prerequisites to be
admitted.Lauzon v. Senco Prods., In270 F.3d 681, 686 (8th Cir. 2001). “First, evidence
based on scientific, technical, or other specialized knowledge must be useful to the finder
of fact in deciding the ultimate issue of factd. “Second, the proposed witness must be

gualified to assist the finder of factld. “Third, the proposed evidence must be reliable

17



or trustworthy in an evidentiary sense, so that, if the finder of fact accepts it as true, it
provides the assistance the finder of fact requirdd.”(citation and internal cptation
marks omitted).

These requirements reflect the Supreme Court’s analyBauhbert v. Merrell Dow
Pharmaceuticals, In¢.in which the Court emphasized the district court’'s “gatekeeping”
obligation to make certain that all testimony admitted under Rule 702 “is not only relevant,
but reliable.” 509 U.S. 579, 589 (1998ge also Kumho Tire Co., Ltd. v. Carmich&26
U.S. 137, 146 (1999) (extendingaubert to technical and other specialized expert
testimony). The party calling an expert must demonstrate the reliability of the expert's
opinion by a preponderance of the evidenddams v. Toyota Motor Cor@B67 F.3d 903,

915 (8th Cir. 2017) (citingpaubert 509 U.S. at 592 n.10).

“Rule 702 reflects an attempt to liberalize the rules governingattmission of
expert testimony,” and it favors admissibility over exclusidrauzon 270 F.3d at 686
(citation and internal quotation marks omittedgubert 509 U.S. at 595 (“*Vigorous craess
examination, presentation of contrary evidence, and careful instruction on the burden of
proof are the traditional and appropriate means of attacking shaky but admissible
evidence.”). Doubts regarding the usefulness of an expert’s testimony should be resolved
in favor of admissibilityUnited States v. Fin¢l630 F.3d 1057, 1062 (8th Cir. 2011), and
gaps in an expert witness’s qualifications or knowledge generally go to the weight of his
testimony and not its admissibilitgobinson v. GEICO Gen. Ins. €447 F.3d 1096, 1100

(8th Cir. 2006) (citing 29 Charles Alan Wright & Victor James GBletjeral Practice and
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Procedure: Evidenc& 6265 (1997)). Likewise, “[a]s a general rule, the factual basis of
an expert opinion goes to the credibility of the testimony, not the admissibility, and it is up
to the opposing party to examine the factual basis for the opinion irexassnation.”
Finch, 630 F.3d at 1062 (citation and internal quotation marks omitted).

The court should focus on “principles and methodology, not on the conclusions that
they generate,Daubert 509 U.S. at 595, but may conclude “that there is simply too great
an analytical gap between the data and the opinion proffered” for the opinion to be useful
to the jury,Gen. Elec. Co. v. Joing22 U.S. 136, 146 (1997). The touchstone for
admissibility of expert testimony is assistance to the trier of faee Larson v. Kempker
414 F.3d 936, 94011 (8th Cir. 2005). “Only if the expert’s opinion is so fundamentally
unsupported that it can offer no assistance to the jury must such testimony be excluded.”
Bonner v. ISP Techs., In259 F.3d 924, 9280 (8th Cir. 2001) (internal citations and
guotations omitted).

Plaintiff's Allocated Breaching Loss approach, offered by Dr. Snow, meets these
standards. Accordinglyhe Court grants Plaintiff’eotion in ths regard, finding that the
Allocated Breaching tss approach provides a reasonable,-spetulative basis to
allocate the Settlements. Defendant’s motion is denied.

4. Loan-by-Loan Proof of Damages/Sampling (Cross Motions)

First Mortgage seeks summary judgment on the question of whether Plaintiff must

prove its damages lodwy-loan (id. at 3637, 41), while Plaintiff moves for summary

judgment permitting it to use statistical sampling to allocate damages. (Pl.’s Mem. at 25
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26.) Plaintiff intends to offer the testimony of its expert Dr. Snow, who used the A&libcat
Breaching Loss Approach to consider the breach rate of First Mortgagkssust Loans
and the breach rate of a random sample of loans settled in bankruptcy.

In the Consolidated Summary Judgment Order, the Court approved this method of
proof, finding that statistical sampling is a permissible method of proving damages (CA,
Consol. Summ. J. Order at 57-69), and that the Allocated Breaching Loss Approach is not
speculative, remote, @onjectural. Id. at 174.)

While First Mortgage contends that lebyloan proof is required and must be
based on evidence such as the amount the borrower owes as of the foreclosure date, (Def.’s
Mem. at 3637, 41), the Court disagrees. The Court has found that the Allocated Breaching
Loss Approactproperly“measures damages in relation to the liabilities RFC incurred in
the Settlements rather than the economic harm caused by breaching mortgages.” (CA,
Consol. Summ. J. Order at 163.)

The Court also rejects Defendant’s argument thatbyaloan evidence is required
as “best evidence” of Plaintiff's damages. (Def.'s Mem. at 32 n.33) (dResidential
Funding Co., LLC v. Quicken Loans, In2017 WL 5571222 (Minn. Dist. Ct. Hennepin
Cnty. Feb. 1, 2017)). As noted in the Consolidated Summary Judgment Order, statistical
sampling is a valid method of proof. Moreover, First Mortgage’s reliand@uickenis
misplaced, as it does not address sampling meth®es.Quicken2017 WL 5571222, at
*1-2. Certinly, Plaintiff's evidence must meet the requirements of the Federal Rules of

Evidence in order to be admissible at trial, but the use of statistical sampling dpes not
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seviolate the Rules.

Nor is the Court persuaded Belco Electronics Corp. v. United Stat&99 F.2d
1495 (Fed. Cir. 1990), another case on which First Mortgage rBledsodoes not involve
the application of Minnesota law, under which a plaintiff is only required to demonstrate a
reasonable basis on which to approximate the amount of its dam&geCA( Consol.
Summ. J. Order at 1667) (citing Poppler v. Wright Hennepin Coop. Elec. Ass334
N.W.2d 527, 546 (Minn. Ct. App. 2013ff'd sub nom.845 N.W.2d 168 (Minn2014)).
Delcodoes not dictate that a plaintiff “prove its costs using the best method possible,” as
First Mortgage asserts. Rather, it requires the best evidence available “under the
circumstances.Delco, 17 Cl. Ct. 302, 321 (CI. Ct. 1989). Although the court stated that
“actual costs” should be used whenever feasible, estimates of costs were acceptable when
actual cost data is unavailabliel.

For all of these reasons, and the reasons identified in the Consolidated Summary
Judgment Order, the Court denies Defendant’s motion as it reldastoy-loan proof of
damages and grants Plaintiff’s motion regarding the use of statistical sampling.

5. Causation (Cross Motions)

The parties have filed several cross motions concerning the legal standard of
causationapplicable in this case. Plaintiff moves for a rulth@tin order to establish
causation, ineed only establish a causal connection betvaesh Mortgage’s breaclse
and RFC’sSettlement liabilities and losses. (Pl.’s Mem. at 15.) In addition, at the hearing

on the parties’ motiors-held after the HLC trial-Plaintiff orally moved for the Court to
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find, on the full record before it, that Plaintiff had establishedsatianas a matter of law
(Nov. 18 2018Hr'g Tr. at 36 [Doc. No. 175]).

First Mortgage opposes Plaintiff's motioregarding causation, arguing that
disputed issues of fact regarding contributory causation prexlsgi@mary judgment.
(Def.’s Opp’n at 1216.) Relying oriLentell v. Merrill Lynch & Ca.396 F3d 161 (2d Cir.
2005),cert. denied 546 U.S. 935 (2005), First Mortgage contends that causation should
not be decided on summary judgmébef.’s Opp’n at 15.However, First Mortgage also
moves for summary judgment in its favor with respect to certain loans, arguing that
Plaintiff cannot meet its burden of proof with respect to causation. (Def.’'s Mem-at 14
15.)

Both parties also seek a ruling concerning whether RFC was the “sole caiise” of
losses and liabilities, whether other superseding and intervening causes contributed to the
losses and liabilities, and whether RFC waived its right to claim breaches based on certain
due diligence that RFC may have performed with respect to certain lddnat 15, 22
23; Pl.’s Mem. at 23.) Plaintiff urges the Court to rule consistently with its prior ruling in
the HLC trialon this issugin which the Court foundo evidencaghat RFC was the sole
cause of its liabilities and losses, (Pl.’s Mem. at 23), and that superseding and intervening
causes araot relevanin an indemnification claim. First Mortgage seeks a ruling to the
contrary as to sole cause, citing allegations of fraud in the underlying claims, and as to
intervening and superseding causdying on government reports concerning the financial

crisis. SeeDef.’'s Mem. at 15, 22-23.)

22



Additionally, First Mortgageseeksummary judgment with respect to the following
causatiorrelatedissues (1) seven loans in which loan servicers agreed to loan sales; (2)
six loans in which the loan servicers agreed to loan modifict{@) thirteen loans in
which the borrowers provided loan servicers an explanation and superseding causes of
default; (4) several loans in which the servicers failed to mitigate damages; and (5) two
loans in which the servicers under-bid the amount the borrower owkdt {7-31.)

a. Contributory Cause Standard (Cross Motions)

In the ConsolidatedSummary Judgment Order, the Court held that language in

Client Guide 88 A212 and A202 regarding indemnification for losses and liabilities

7

“resulting from” “arising from,” and “as a result of” Events of Default or breaches of the

representations and warranties did not require Plaintiff to establish proximate cause for its

indemnity claims, but instead required Plaintiff to prove that a defendant’s breaches were

a contributing cause of RFC'’s liabilities and losses. (CA, Consol. Summ. J. Order at 97.)

TheCourt finds no basis to depart from this determination and grants Plaintiff's nootion

this issue, finding that contributory cause is the applicable tansstandard® To the

extent that Defendant seeks a different interpretation of this standard, its motion is denied.
In the Consolidated Ation, the Court also found on summary judgméased on

the parties’ competing expert opinioisat genuingssues ofdisputedfact remained and

denied summary judgment on causatiolal. &t 99.)

10 Again, the Court assumes that here, as in the HLC trial, Plaintiff intends to proceed
under its indemnification legal theory, for which proximate cause is inapplicable.
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During the HLC trial, however, after having received tenplete recoradn the
issue of contributing cause, the Court granted Plaintiff's motion for judgment as a matter
of law on causation. (CA, HLC Trial Tr. 89-90.) Among the Court’s findings, it noted
that in contrast to Plaintiff’'s expert and fact testimony on causation, HLC failed to present
rebuttal evidence, stating, “HLC introduced no evidence to the contrary, fact or expert, on
the issue of causation[.]Td. at 2989.)

The Court denies without prejudice Plaintiff's motion for summary judgment on
causationmade during oral argument at the hearing on the instant mof®seNov. 18,
2018 Hr'g Tr.at 36) First Mortgage did not have an opportunity to respond to this motion
In its written submissions. Plaintiff may renew this argument at trial.

b. “Substantial Cause”

As to the appropriate standard of causation applicable in this case, the Court rejects
First Mortgage'’s reliance on tort and proximate cause principles, asserted in opposition to
Plaintiff’'s motion!! (SeeDef.’'s Opp’n at 10.)First Mortgageargues that it did not agree

to indemnify RFC for the defense of all claims arising from a breach, “but only those claims

1 First Mortgage relies oBurrage v. United State§71 U.S. 204 (2014), in support
of its argument that Plaintiff must prove that First Mortgage’s breaches were a “substantial
factor” in RFC’s losses and liabilities in order to establish causation. (Def.’s Opp= at 9
10, 12.) First Mortgage also notes that the Court ddadage in the Consolidated
Summary Judgment Orderld(at 9-10.) Indeedthe Court citedBurrage—authority on
which the Consolidated Defendants rekeand distinguished i{CA, Consol.Summ. J.
Order at 96.) The Court observeditBurrageinvolved the question of whether a person’s
death could be said to have “resulted from” the use of heroin, where experts merely testified
that the heroin “was a contributing factor” in the decedent’s deédt). The Court noted
that reliance on it was “misplaced in this case of contractual indemniiy."at(96.) It
remains inapposite to the facts of this case.
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arisingfrom 8 A208 breaches that actually, substantially, and in fact, caused damages.”
(Id.) The Client Guide, however, does not confine Plaintiff's indemnification rights to only
those that “substantially . . . caused” damages, nor does First Mortgagfy ialeytsuch
authority to the contrary. The language in the Client Guide only requires a causal
connection to establish liability.SeeCA, Consol.Summ. J. Order at 93-95.)

As Plaintiff notesit is not seeking to hold First Mortgage responsible for the entirety
of the bankruptcy SettlementsSgePl.’s Reply at 8 [Doc. No. 140].) Rather, Plaintiff
seeksto hold First Mortgageesponsible fofFirst Mortgage’s allocated portion of the
Settlements. Id.) Plaintiff need not show that First Mortgage’s breaches were a
“substantial factor” in RFC’s losses and liabilities. To the extent that Defendant seeks
affirmative relief on this basis, it is denied.

c. SupersedingCause (Cross Motions)

First Mortgage also argues that a disputed issue of fact exists regarding
“comparative causation” and the allocation of Plaintiff's damages to First Mortgage’s
alleged breaches. (Def.’s Opp’n at 12.) Plaintiff moves for summary judgment barring
defenseshat rely on superseding or intervening cause. (Pl.s’ Mem-~4BI12Defendant
appears to invoke the concept of comparative negligence or comparative fault from tort
law, which has no bearing in this contractual indemnification acts®e Leamington Co.

v. Nonprofits’ Ins. Ass’n661 N.W.2d 674, 677 (Minn. Ct. App. 2003) (“Generally, the
comparative fault statute is not intended to apply to contract claims.”) Like the

Consolidated Defendants, First Mortgage conflates causation with allocation argkdama
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(SeeCA, Consol. Summ. J. Order at 97.)

First Mortgage contends that is has “factual information showing that for about 70%
of the postMay-14-2006 loans that [it] sold to RFC, the losses . . . were actually attributable
sometimes to the borrower and other times the-sgamicers.” (Def.’s Opp’n at 14.) Such
facts are not relevant to the causation standard Réentiff does not seek indemnification
in this action for any losses due to servicing claifibe Bankruptcy Court specifically
allocated as between servicing and other clai(@#, Consol. Summ. J. Ordet 19, 171.)

Again, proximate cause is not the standard agreed to by the par§éit? of the
Client Guide. As the Court explained in the Consolidated Summary Judgment Order,

The standard agreed to by the parties is whether Defendants’ breaches were

a contributing cause ®FC’slosses and liabilities. In that inquiry, whether

other causes-stich as macroeconomic facteraere also a contributing

cause is irrelevant. In essence, Defendants seek to argue that they should be

absolved of their duty to indemnify, despite their breaches, because other

factors, including unforeseeable circumstances and market forces over which

they have no control, were superseding, intervening causes of the losses and

liabilities incurred by RFC.These arguments are barred as a matter of law,

because, as Plaintiffs point out, “intervening cause is a proxiogsise

concept,”Strobel v. Chicago, Rock IslagdPac. R.R. Cq.96 N.W.2d 195,

201 (Minn. 1959-one that has no application in this contractual indemnity

claim governed by a “contributing cause” stand&ekExxon Co., U.S.A. v.

Sofec, Ing. 517 U.S. 830, 836 (1996) (describing the doctrine of

“superseding cause” as related to “proximate causation”).

(Id. at 107.) Accordingly,Defendant’s superseding cause defense fails as a matter, of law
and Defendant is not entitled to summary judgment regarding certain loans for which it
identifies issues concerning short sales, loan modifications, superseding cause of default,
non4judicial foreclosure, or the outbidding of loan servicersPlaintiff’'s motion for

summary judgment seeking to bar First Mortgage from raising a defense based on
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superseding cause is granted.
d. Sole Cause (Cross Motions)

As noted, one of First Mortgage’s affirmative defenses is that RFC’s actions or
omissions may have contributed to Plaintiff's losses and liabilif®daintiff moves fora
finding onsummary judgmerihatits own actions wergotthe “sole cause” of its liabilities
and losseqPl.’s Mem. at 1923), while First Mortgage moves for summary judgment as
to certain loans for which it contenB$Cwas the sole cause of the losses and liabilities.
(Def.’'s Mem. at 15.) First Mortgage argues that the-salese defense remains viable
because, in the Consolidated Summary Judgment Order, the Court found that it remained
a disputed issue of fact. (Def.’s Opp’n at 17, 22.)

In the Consolidated Actiorthe Consolidated Defendants offered a hypothetical
opinion from expert Steven Schwarcz regarding circumstances in which RFC could have
breached representations and warranties to the RMBS Trusts and Monolines that did not
overlap with the Consolidated Defendants’ breaches of representations and warranties to
RFC. (CA, Consol. Summ. J. Order at 408.) The Court deferred ruling on the
admissibility of Schwarcz’s opinion, subject to the development of the factual record and
the Court's determination of whether there was evidence in the record to support
Schwarcz’s argument.ld; at 109.) Ultimately, because HLC failed to develop the facts
that would support Schwarcz’s opinion, the Court precluded his testimony. (CA, Oct. 22,
2018 Order at 15 [Doc. No. 4641].)

Here, First Mortgage offers rfact evidencenor expertevidencein support of its
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solecause defense, nor has it identified any representations and warranties that RFC
allegedly breached that do not overlap with First Mortgage’s breaches. In its affirmative
brief for summary judgment, Defendant asserts that the Court cited an exampleaéthe
cause defense in the Consolidated Summary Judgment Order, where the loss was caused
by a borrower losing his job. (Def.’s Mem. at 15) (citing CA, Consol. Summ. J. Order at
108-09.) The example in question was a hypothetical identified by HLC'lsiced
expert, Schwarganvolvinga borrower who was employed at the time the originating bank
sold the loan to RFC, but lost his job after the effective date of the originating bank’s
representations and warrantie€CA, Consol. Summ. J. Order at 1P8First Mortgage
points to ncevidence to this effect in the recarddPlaintiff’'s due diligence is irrelevant
to the contributory cause analysi®efendant’'s arguments regarding nguadicial
foreclosure and loss causation are similarly irrelevant.

FirstMortgage also contends that RFC cannot meet the causal standard set forth in
Basis PACRIm Opportunity Fund (Master) v. TCW Asset Mgt.,@8. N.Y.S. 3d 654
(N.Y. App. Div. 2017)Lentell 396 F.3d at 172, aridura Pharm. Inc. v. Broud®44 U.S.
336, 342 (2005). (Def.'s Mem. at 16.) These cases, however, involved proximate cause
standards@nd fraud claims that are inapplicable here. Plaintiff seeks indemnification for
the losses and liabilities arising from the Settlements. This does not require Plaintiff to
show that any of First Mortgage’s breaches were the sole cause of Plaintiff’s liabilities and
losses or eventhat First Mortgage’s breaches caused a risk of defaB#eCGA, Consol.

Summ. J. Order &5.)
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First Mortgage alsargues that the only reason that RFC settled any of tHdaye
14, 2006 loans was due to allegations of fraud in the underlying bankruptcy claims and a
different statute of limitations applicable to fraud claims versus contract claims. (Def.’s
Opp’'n atl4-15.) Similarly, Plaintiff also seeks a ruling from the Court, finding that RFC’s
alleged wrongdoing, whether through negligence or frdads not bar First Mortgage’s
liability. (Pl.’s Mem. at 23.)

The Court granted summary judgment to Plaintiff in the Consolidated Action on the
effectof the “RFC-misconduct” allegations on the Settlements, finding that RFC could be
indemnified for unproven allegations of misconduct, including negligence and fraud. (CA,
Consol. Summ. J. Order al-42.) First Mortgage’s speculation about the value of the
fraud claims, without any supporting evidence, fails to create a disputed issue of fact as to
causation.Accordingly, the Court grants Plaintiff’s motion with respect to the-calese
defense and denies First Mortgage’s motion on this basis.

6. Effect of RFC’'s Bankruptcy Filing (Plaintiff's Motion)

Plaintiff moves for summary judgmean the question of whether First Mortgage’s
liability was extinguished by RFC’s bankruptcy. As the Court observed in the
Consolidated Summary Judgment Ordseg(d. at 51-52),although the estate of a debtor
normally ceases to exist onc€hapter 11 plan is confirmed, courts have recognized that
termination of a bankruptcy estatés“expressly subject to the terms and provisions of the
confirmed plan, and that the confirmed plan need not state in explicit terms that the

bankruptcy estate is to continue in existetricélnited States v. Unge®49 F.2d 231, 233
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(8th Cir. 1991)(quotingln re Canton Jubile, Inc, 253 B.R. 770, 776 (Bankr. E.D. Tex.
2000) (internal citations omitteddiso citingHillis Motors, Inc. v. Hav. Auto. Dealers’

Ass’n 997 F.2d 581, 587 (9th Cir. 1993) (“The reversion of property from the estate to the
debtor upon confirmatiocontained in 11 U.S.C. § 1141(b) is explicitly subject to the
provisions of the plan.”)n re Ernst 45 B.R. 700, 702 (Bankr. D. Minn. 1985) (“All estate
property is vested in the debtor at confirmation, except as the plan specifically provides
otherwise. Accordingly, in the absence of a plan provision retaining property in an estate,
the estate ceases to exist.”)).)

In the Consolidated Summary Judgment Order, the Court examined the language of
the Bankruptcy Court’s Confirmation Order, finding that RFC’s bankruptcy discharged
RFC’s obligation to pay a debt, but did not extinguish the debt itself. (CA, Consol. Summ.
J. Order ab4-56) Even earlier in theonconsolidated proceedings, the Court found that
“the plan expressly preserved these claims and transferred the claims to the Trust to
prosecute.” ResCap Liquidating Trust v. U.S. Bank, NXos 16-cv-4067 (PAM/HB),
17-cv-197 (PAM/HB), 17ev-198 (PAM/HB), 2017 WL 2437242, at *3 (D. Minn. June 5,
2017). Were it otherwise, First Mortgage would receive a windfall if it were allowed to
eschew liability due to RFC’s insolvency.

First Mortgageconsiders thisnotion similar to Plaintiff’'s motion seeking to maer
both its liabilities and its losses. (Def.’s Opp’n at 26.) It contends that “while there were
Allowed Claims, such claims were discharged by RFC’s Bankruptcy settlement in

exchange for that settlement, and that RFC may only recover as its § Agfrthifidation
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right to losses and liabilities the actual amount for whideitledeach individual loan.”
(Id.) For the reasons noted in the Court’s discussion of Plaintiff’s motion to recover both
its liabilities and its losses, the Court rejects Defendant’s argument. Plaintiff may seek
indemnification for all incurred liabilities that were allowed by the Bankruptcy Court.

The Court finds no disputed issue of fact with respect to the effect of RFC’s
bankruptcy on First Mortgagelgbility and grantsPlaintiff summary judgment in this
regard.

7. Material Breaches (Defendant’s Motion)

First Mortgagedfurtherargues that a disputed issue of fact exists regarding whether
its breaches were “materiatdt RFC’s losses and liabilities(Def.’s Opp’n at 1820
(citing, e.g. Blackrock Allocation Target Shares: Series S Portfolio v. Wells Fargo, Bank
2017 U.S. Dist. LEXIS35348,at *126 (S.D.N.Y. Mar. 10, 2017) (noting that courts
distinguish between “minor and major breaches”)). As Plaintifés however, there is
no such disputed fact because it only seeks damages on loans for which its reunderwriting
expert,Mr. Hunter, found at least one material breach. (Pl.’s Reply atvbije Plaintiff
is simply required to show that First Mortgage’s breaches increased RFC'’s risk of loss to
the RMBS Trusts and MonolinBlaintiff’'s analysis accounts for materiality, asgart of
the exercise ORFC’ssole discretion to determine breacheSedCA, Consol. Summ. J.
Order atl69.) First Mortgage points to no evidence that rebuts Mr. Hunter’s opinions that
(1) First Mortgage’s material breaches increased the risk of loss on;aalwri2) First

Mortgage’s breaches were or could be considered breaches of RFC’s representations and
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warranties to the RMBS Trusts or Monolines.

Defendant specificallyjnoves for summary judgment with respect to a group of 35
loans, arguinghat Plaintiff is claiming damages without any allegations of material breach
supported by Mr. Hunte? (Def.’s Mem. at 13.)Again, Plaintiff is not seeking indemnity
with respect to these loans. (Pl.’s Opp’n at 6 n.4.) Accordingly, as toahs wthout
any allegation of material bregatdentified in the footnote below, Defendant’s motion is
denied as moot. Plaintiff is seeking damadpesveverfor the 88 First Mortgage loans for
which Mr. Hunter found at least one material breach, which remain in the t¢dsat §)
(citing Scheck Decl., Ex. 31 (Corrected Snow Rpt. atR)EX. 5 (Hunter Rpt. at 3).

In sum, with the exception of the loans without any allegation of material breach,
discussed directly aboval] of Defendant’s causatierelated bases for summary judgment
are denied.

8. Additional Affirmative Defenses

Plaintiff also seeks summary judgment on First Mortgage’s defenses of waiver and

estoppel. First Mortgage moves fsummary judgment on its statute of limitations

defense-®

12 Plaintiff states that First Mortgaggentifies only32 loans, not 35 loans. (Pl.’s Opp’n at

6 n.4.) Defendant identifies the following 32 loan numbers: 72, 74, 77, 78, 79, 80, 81, 86,
87,90, 91, 94, 95, 97, 99, 100, 103, 108, 110, 111, 114, 119, 122, 124, 125, 126, 134, 135,
141, 142, 143, & 146. (Def.’s Mem. at 13, n. 15) (citing Sullivan Decl., Ek.(Bunter

Expert Report, Ex. 2A) [Doc. No. 92].)

13 The Court has addressed other defensgsta including whether RFC’s bankruptcy
extingushed the Adssue liability, whether RFC’s alleged wrongdoing bars First
Mortgage’s liability, and accord and satisfaction.
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a. Waiver and Estoppel (Plaintiff's Motion)

First Mortgage asserts the affirmative defanslewaiver and estoppel. AfQis. to
First Am. Compl. T 94.) Section A200 of the Client Guide required Mstgage to
acknowedge that RFC purchadthe loans in reliance on First Mortgageépresentations
and warranties, and First Mortgage agreedssume liability for any misrepresentations
for breaches, regardless of its knowledge or RFC’s knowledge. (Horst Decl., Ex. 1 (Client
Guide 8§ A200.) Moreover, it explicitly provide that there ould be no waiver of the
provisions of the Client Guide unless RFC expressly made such a waiver in writing:

The representations and warranties pertaining to each Loan purchased by

[JRFC survive the Funding Date, any simultaneous orpasthase sale of

servicing with respect to the Loan and any termination of the Client Contract,

and are not affected by any investigation or review made by, or on behalf of,

[|RFCexcept when expressly waived in writingJRFC.

(Id.) (emphasis added).

Similarly, Client Guide8 A209(B) providel that “[RFC] may waive any default . . .
only by a written waiver specifying the nature and terms of such waigldr, 8 A209(B))
(emphasis added)in addition, a client’s representations and warranties survived “any due
diligence or failure to conduct due diligencegd(8 205(C), and dientsthat utilized RFC’s
Assetwiseloan evaluation toolvere still bound by the representations and warranties of
the Client Guide. I¢., 8 G401(B).)

Under Minnesota law, “[w]aiver is the intentional relinquishment of a known right.”

Frandsen v. Ford Motor Cp801 N.W.2d 177, 182 (Minn. 2011Yhe burden of proving

waiver rests on the party asserting waiuvdr. To show a valid waiver, that party must prove
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two elements: “(1) knowledge of the right, and (2) an intent to waive the right¥Waiver
may be express or impliedknowledge may be actual or constructive and the intent to waive
may be inferred from conduct.ldl. (quotingValspar Refinish, Inc. VGaylord’s Inc, 764
N.W.2d 359, 367 (Minn. 2009)). However, “[a]lthough waiver can be express or implied,
both types of waiver require an expression of intent to relinquish the right at idsue.”
Accordingly, mere inaction is insufficient to estabhgaiver.Id.

First Mortgage relies oResidential Funding Co., LLC v. Terrace Mortgage,Co.
725 F.3d 918 (@@ Cir. 2013, for the proposition thate question of “whether there has
been a waiver of breach is a dispute of fact which cannot and should not be resolved by
summary judgment.” (Def.’s Opp’n at 3.) Tierrace the court observed that “Minnesota
courts will not find waiver absent a clear intention to do so, or facts from which waiver is
necessarily implied.” 725 F.3d at 918ased on the very same language in the Client
Guide regarding waiver, the Eighth Circurt Terrace rejected Terrace Mortgage’s
argument that RFQad waived its right to demand repurchase through its course of
conduct. Id.

First Mortgage points t@xamples of RFC prpurchase reviewqCA, Sullivan
Decl. [Doc. No. 3764], ExB (RFC PrePurchase Reviews at 1, 3, 4)), a due diligence
review with respect to a particular logfgullivan Decl. [Doc. No. 132], Ex. GDue
Diligence Worksheg}, and loan approval of a particular load,,(Ex.K (Loan Documents
at 9)), arguing that this evidence creates a disputed issue of fact regarding waiver. (Def.’s

Opp’n at 56.) It also points to an alleged fact dispute concerning “whether the damages
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claimed were caused by the alleged [First] Mortgage R&W breaches or RFC’s contract
origination waiver of the same alleged R&W breaches.” (Def.’s Opp’n aeElalso id.
at 13.)

First Mortgage’s waiver defense fail$t concedes that the Assue Loans were
subject to the Client Guide, and points to no evidence of a written waiver, which the Guide
requires. $eeHorst Decl., Ex. IClient Guide § A209(B)) (“[RFC] may waive any default
... only by a written waiver specifying the nature and terms of sustew3i Moreover,
the plain language of 8 A200 provides that the representations and warranties survive
despite any investigation by RFC and whether RFC had actual or imputed knowledge of a
breachand § 205(C) provides that First Mortgage’s representations and warranties survive
any due diligence efforts.

Furthermore, just as the Eighth Circuit noted @mrace here, RFC had no reason to
waive “a highly advantageous contractual provision,” nor was its conduct inconsistent with
the terms of the Client GuideSee725 F.3d at 91819. As the Eighth Circuit found in
Terrace “[RFC’s] history of working out an informal resolution to breach of warranty issues
[was] therefore natontraryto the terms of the contract; it [was] merely declining the option
to pursue a remedy for which the contract allowlsl”’(emphasis in original).

The Court finds no disputed issue of fact with respect to waiver. Accordingly, First
Mortgage may not assert a waiver defesuse Plaintiff’s motion is granted in this respect

Turning to First Mortgage’s estoppel defensethas Court has stated, estoppel

requires
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non-hearsay competent evidence that, despite the fact that [First Mortgage]

signed the client contract incorporating the Client Guide, that there were

communications between a person capable of [waiving the Guide’s
requirements] at RFC and a person capable of doing that at [First Mortgage]

in which [First Mortgage] was advised that they could deviate in part or

entirely from the Client Guide and [First Mortgage] reasonably relied on that.
(Scheck Decl., Ex. 32 (CA, Sept. 14, 2018 Pretrial Hr'g Tr. at 11).) Here, there is no such
evidence. To the contrary, First Mortgage acknowledges that the Client Guide &pplies
all of its loans. (Def.’s Mem. at 4.) Because no genuine issue of material fact is in dispute
regarding estoppel, Plaintiff's motion &so granted in this regard. To the extent that
Defendant seeks summary judgment on this basis, is it denied.

b. Statute of Limitations (Defendant’s Motion)

First Mortgage argues that Plaintiff's indemnification claim is tiaered with
respect to loans that RFC purchased before May 14, 2006. (Def.’s Mem. at 8.)

Early in theConsolidated Actionthis Court rejected this argument, and noted that
“every other judge in th®istrict to have considered jprior to consolidation of the
individual cases]” had also rejected {CA, Consol. Summ. J. Order at 146) (collecting
cases). On summary judgment, the Court ruled consistently with the earlier rulings,
rejecting the statute of limitations defense on Plaintiff’'s indemnification claildg. (

Minnesota has a siear statute of limitations for breach of contraatd
indemnificationclaims. SeeMinn. Stat. $41.05, subd. 1(1). Under Minnesota law, a
statuteof limitationsbegins to run when “the caustaction accrues.”Park Nicollet Clinic

v. Hamann 808 N.W.2d 828, 832 (Minn. 201{gitations omitted). Acause of action is

deemed to have accrued “when all of the elements of the action have occurred, such that the
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cause of action could be brought and would survive a motion to dismiss for failure to state a
claim.” Id. (citing Dalton v. Dow Chem. Cadl58 N.W.2d 580, 584inn. 1968)). A breach

of contract claim accrues at the time of the alleged breach, regardless of whether the plaintiff
was aware of the breaéh. Levin v. C.O.M.B. Cp.441 N.W.2d 801, 803 (Minn. 1989).
However, claims for common law indemnificatiancrue when “the liability of the party
seeking indemnity has become finally fixed and ascertained, or until after the claimant has
settled or has paid the judgment or more than a commensurate sharéaitit” Prop. &

Cas. Ins. Co. v. Metro Transitodim’'n 538 N.wW.2d 692, 695 (Minn. 1995(citation
omitted)

Under 8 108(a) of the Bankruptcy Code, if the statute of limitations governing a
debtor’s claim has not expired prior to the filing of the bankruptcy petition, the trustee may
commence an action on that claim before the later of the end of the statutory limitations period
or “two years after the order for relief.” 11 U.S.C. § 108(a). RFC'’s May 14, 2012 voluntary
bankruptcy filing constitutetithe order for relief” and extended the limitations period for all
claims that were still timely as of that date. 11 U.S.C. § 301(b). In the Consolidated
Summary Judgment Order, the Court found that because “the stdtotgadionsfor loans
sold to RFC before May 14, 2006 accrued as of December 2013, . . . [Plaintiff's]
indemnification claims for these loans are therefore timelA, Consol. Summ. J. Order

at 148.)

4n the Consolidated Action, the Court found that Plaintiff’'s breach of contract diaims
failure to notify as to loans sold prior to May 14, 2006 were -tvaeed. (CA, Consol.
Summ. J. Order at 145.)
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First Mortgage contends that RFC does not assstarad-alone indemnification
claim, but rather, it asserts a breach of contract atbsguisecas an indemnification claim
(Def.’s Mem. at 512) First Mortgage relies ohehman Brothers$ioldings v. Universal
American MortgageCo., LLC 660 F. App’x554 (1@h Cir. 2016),in support of its position
that the claims accrued at the time of the sale of the lmegause Plaintiff’s claim sounds
in contract The Court distinguished this authority in the Consolidated Summary Judgment
Order, however (CA, Consol. Summ. J. Order a46-47.) In Lehman Brothersthe
plaintiff presented its claim as one for breach of contract, alleging harm based on breaches
of various representations and warranties and the defendant’s refusal to repurchase the
loansin question 660 Fed. Apix. at 567. The complairdid not include a claim for
indemnification, nor any allegations regardihird parties Freddie Mac and Fannie Mae
nor any allegations regardimgayments by Lehman Holdings to a third partgd. The
Tenth Circuit foundhat the statute of limitations accrued on the date of the breaches, citing
the plaintiff's failure to allege a staralone indemnity clan. 1d. at 56768. In finding
the claim untimely, the court also relied on New York precedent involving the inmjgled
of indemnity, which requires allegations that the defendant owes a duty of care to a third
party rather than to the plaintiff itselfl. at 568 (citingCity of New York v. Lead Indus.
Ass’n, Inc, 644 N.Y.S.2d 919, 923\.Y. App. Div. 1996);Peoples’ Democratic Republic
of Yemen v. Goodpasture, In€82 F.2d 346 (2d Cir. 1986)).

Here, however, Plaintiff expressly asserts a stlode cause of action for

contractualindemnity. UnlikeLehman Brothersthe pleadings here refererelintiff's
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liabilities to third parties(seeFirst Am. Compl. 1 364), and the payments made by
Plaintiff pursuant to the Settlementd. (175-76). Moreover, more recently inlahman
Brothers bankruptcy proceeding, the bankruptcy court overseeing the claims asserted
against the correspondent lenders drew the same distinctions:

The Indemnification Claims asserted by [Lehman Brothars]the
Complaints are contractual indemnification claims under section 711 of the
Seller’s Guide that did not accrue until [Lehman Brotherkajility to the

GSEs was fixed upon the approval of the GSE Settlements in 2014. Causes
of action for express contractual indemnification have not been actually
litigated and necessarily adjudicated in the prior proceedings pointed to by
the Defendants — the Colorado Actions &hdversal American

In re Lehman Bros. Holdings IncNo. 0813555(SCC), 2018 WL 5794436 (Bankr.
S.D.N.Y. Oct. 31, 2018).

Under8 A202(ll), First Mortgage agreed to indemnify RFC froamy claim, demand,
defense or assertion against or involjiiRFFC based on or grounded upon, or resulting from
such misstatement or omission [by Defendants] or a breach of any representationy warrant
or obligation made by [[RF@ reliance uposuch misstatement or omission(Horst Decl.,

Ex. 1 (Client Guide§ A202(ll).) And 8 A212 provided RFC with wideanging
indemnification rights in the event of an originating lender’'s defalitte indemniication
provision requires the originating lender to indemnify RFC from

all losses, damages, penalties, fines, forfeitures, court costs and reasonable

attorneys’ fees, judgments, and any other coasts, fees, and expenses resulting

from any Event of Default. This includes, without limitation, liabilities
arising from (i) any act or failure to act, (i) any breach of warranty,
obligation or representation contained in the Client Contractagiy)claim,

demand, defense or assertion against or wmwgl [[RFC based on or

resulting from such breach, (iv) any breach of any representatiorgntarr

or obligation made by]RFC in reliance upon any warranty, obligation or
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representation made by the Client contained in the Client Contract and (v)
any untrue statement of a material fact, omission to state a material fact, or
false or misleading information provided by the Client in information
required under Regulation AB or any successor regulation.

(Id. 8 A212.)
Versions of the Client Guide from July 1, 20@2ward contairadditional language
regarding the loan originators’ broad indemnification obligattorRFC

In addition, Client shall indemnifyf] RFC against any and all losses,
damages, penalties, fines, forfeitures, judgments, and any other costs, fees
and expenses (including court costs and reasonable attorneys’ fees) incurred
by [JRFCin connection with any litigation or governmental proceeding that
alleges any violation of local, State or federal law by Client, or any of its
agents, or any originator or broker in connection with the origination or
servicing of a Loan. With regard to legal fees or other expenses incurred by
or on behalf of] RFCin connection with any such litigation or governmental
proceedng, Client shall reimbursgRFC for such fees and expenses. . . .
Except for notices for reimbursemefjtRFC is not required to give Client
notice of any litigation or governmental proceeding that may trigger
indemnification obligations. Client shall instruct its officers, directors and
agents (including legal counsel) to cooperate WRFCin connection with

the defense of any litigation or governmental proceeding involving a Loan.
[[RFC has the right to control any litigation or governmental proceeding
related to a Loan, including but not limited to choosing defense counsel and
making settlement decisions.

(1d.)

RFC’s indemnification claim against First Mortgage in the First Amended
Complainttracks this language, alleging that RFC “has incurred substantial liabilities,
losses and damages arising from and relating to material defects in the mortgage loans First
Mortgage sold to RFC, including over $10 billion in allowed claims approved by the
[Bankruptcy Court] . . . ,” and that First Mortgage “expressly agreed to indemnify RFC for
the liabilities, losses and damages, including attorneys’ fees and costs, whidmaRFC
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incurred.” (First Am. Compl. 11 888.) Simply because the Client Guide’s indemnity
provisions could be triggered by breaches of contractual or common law duties does not
transform Plaintiff’'s indemnity claim into a breach of contract claim. As#ffanotes,
indemnification provisions often cover an indemnitee’s losses and liabilities caused by the
indemnitor’s negligence. However, such provisions do not convert an indemnification claim
into a negligence claim

For all of the forgoing reasons, Defendant’s summary judgment motion is denied
with respect to its statute of limitations defense.

9. “Data Dump” Allegations

As noted, First Mortgage alleges that Plaintiff inundated it with discoverinma
it difficult to defend against the claims in this lawsuit. (Def.’s Opp’n at 28—-32.)

This lawsuit was filed in 2013-romJanuary2015 until June 2018, First Mortgage
was aConsolidatedefendant in the Consolidated Action. During this period of over three
yeass, the Court held monthly status conferences, attended by First Mortgage’s counsel. In
large part, these status conferences concerned pretrial discovery issues. Like all of the
Consolidated Defendants, First Mortgage was free to raise concerns about discoyery and
if warrantedmove for relief. It failed to do s@garding this alleged “data dump.” In fact,
it acknowledges that intentionallyfailed to raise the issue until no@d. at 32) (We
have knowingly and intentionally not raised this isstevijpusly.”). Any deficiencythat
First Mortgagefaces in mounting a defensetigreforeof its own making. No other

Defendant has alleged that a “document dump” hindered its ability to defend against
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Plaintiff's claims. To the extent that First Mortgage seeks some form of relief or even
summary judgment based on a purported “document dump,” it is denied.
IV. CONCLUSION
Based on the foregoing, and all the files, records, and proceedings hErkn,
HEREBY ORDERED THAT :
1. Plaintiff's Motion for Partial Summary Judgment [Doc. NallQ is
GRANTED in part, DENIED WITHOUT PREJUDICE in part, and
DENIED in part ; and
2. Defendant’sViotion for PartialSummary Judgment [Doc. N&5] is DENIED
AS MOOT in part and DENIED in part .

Dated: December 22018 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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