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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Amy Elizabeth Krekelberg, Civil No. 13-3562 (DWF/TNL)
Plaintiff,
MEMORANDUM
V. OPINION AND ORDER

Anoka County, et al.,

Defendants.

Jonathan A. Strauss, Esq., Lorenz F. Bett,Esq., and Sonia Miller-Van Oort, Esq.,
Sapientia Law Group PLLC; drSusan M. Holden, Esq.,fffrey M. Montpetit, Esq., and
Marcia K. Miller, SiebenCarey, PA,; counsel for Plaintiff.

Erik Nillson, Interim City Attaney, and Brian S. Carter, s Sharda Enslin, Esq., and
Ivan Ludmer, Assistarity Attorneys, counsel for Defendants City of Minneapolis and
Heather Young.

Joseph E. Flynn, Esq., andl'Pa Bakke, Esq., Jardinedgan & O’Brien PLLP, counsel
for Defendant Matthew Olson.

INTRODUCTION
This matter is before the Court orafitiff Amy Elizabeth Krekelberg'’s
(“Krekelberg”) Motion and Amended Motidior Attorneys’ Fees and Costs (Doc.
Nos. 715, 746); Defendants the City of Minneapolis (“Minneapolis”) and Heather
Young’s (*Young”) Motion for Judgment as a Mattef Law, Motion for New Trial,
Motion to Alter/Amend/Corret Judgment, and Motion to Stay (Doc. No. 720);

Defendant Matthew Olson’s (“Olson”) (todetr, “Defendants”) Motion for Judgment as
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a Matter of Law, Motion for New Trial, M@n to Alter/Amend/Correct Judgment, and
Motion to Stay (Doc. No. 721); Krekelbergi4otion to Alter/Amend/Correct Judgment
(Doc. No. 722); and KrekelbesggMotion for Relief from Judgnmé Pursuant to Rule 60
(Doc. No. 767). For the reasons set fortlowe the Court grants Krekelberg’s Motions
for Attorneys’ Fees and Costs in part; denbDefendants’ Motions for Judgment as a
Matter of Law, New Trial, and to Alter/Aend/Correct Judgment; grants Defendants’
Motions to Stay; and grankgekelberg’s Motion for Reliefrom Judgment in part.
BACKGROUND

This case commenced in 2013 with Krekelbergimplaint asserting claims under
the Driver’s Privacy Protection Act, 18 U.S.C. § 27@t1seq(“DPPA”) for alleged
violations by numerous goxement entities and their inddual employees. (Doc.

No. 1.) Previous orders in this matteclude detailed summaries of the factual and
procedural background in this case anelincorporated by referenceseg, e.gDoc.

No. 118.) The specific procedural and fattueckground relevant to each of the pending
motions is detailed below, with all factonstrued in favor of the verdidtvashington v.
Denney 900 F.3d 549, 555 (8th Cir. 2018).

As far back as 2017, Magistrate Judlgeing observed that “the litigation of this
case has been a textbook antithesis of Ryitd the Federal Rugeof Procedure’s]
admonition” that parties should construe fRules “to secure the just, speedy, and
inexpensive determination of every proceedin(Doc. No. 430 at {citing Fed. R. Civ.
P. 1).) In his Order, Magistrate Judgaubg noted that while the “facts and law

underpinning the complaint are decidedly ngaeble,” this litigabn had by that point



already developed a “rancorous history” thavolved into a pross marked by mutual

distrust and a lack of reasonable commpisee, and called for bringing the long-running
litigation to a “merciful close.” Ifl. at 2, 42.) Lamentably, it was not until almost two
years and hundreds of docket entries latertthatmatter went to trial on the remaining
claims.

In an Order issued on Jubp, 2018, the Court deniedmotion by Minneapolis for
summary judgment on the gnuods that the earlier dismissal of numerous claims against
individual defendants for being untimetyeant that correspondj vicarious liability
claims against Minneapolis should also be dismissed. (Doc. No. 535 at 3-4 (“Redacted
July 30, 2018 Order”) (unredacted versioat. No. 527).) Th€ourt ruled that “a
dismissal based on the statute of limitatisheuld not operate to preclude vicarious
liability,” reasoning that there was a meanurgfistinction between dismissal of a claim
on the merits of an agent’s liability and dissal for a procedural reason, that the issue
was not controlled by the princgd of either res judicata oollateral estoppel, and that
under the circumstance of this case, Fed. R. Civ. P. 41(b) did not mandate dismissal.
(Redacted Jul$30, 2018 Ordeat 8, 10-11.) In the Jul§0, 2018 Order, the Court also
declined to adopt part dlagistrate Judge Leung’s Aust 9, 2017 Order barring the
parties from seeking attorneys’ fees and expgemslated to the motions addressed at that
time but noted that it will “take the Magistrate Judge’s [] Order into appropriate
consideration” if Krekelberg were to subsediiyemove for attorneysfees in this matter.

(Id. at 37.)



Minneapolis again moved for summaugigment, which was again denied in
January of 2019. (Doc. No. 574 (“Janud0, 2019 Order”).) By that point,
Krekelberg’s only surviving claims against Minneapolis were for vicarious liability based
on allegations of 74 obtainments of her pea information madby Minneapolis police
officers in violation of the DPA. (January 30, 2019 Ordatr4.) Minneapolis reasserted
its arguments as to why thegearious liability claims shdd be dismissed, which the
Court rejected, finding that reasonable jurcoald conclude that each of the officers
accessed Krekelberg’s information foriempermissible purposéand in doing so,
violated a clearly established righotected under the DPPA.Id(at 4, 11.)

The Court made several rulings on gagties’ motions in limine following a
pretrial conference on May 22, 2019. (Dblos. 665, 666 (“May 24, 2019 Order”).)
Specifically, the Court ruled that Krekelb&rgxpert witness would be permitted to
testify as to when Minneapolis Police Depaent (“MPD”) officers reasonably knew
accessing the Minnesota Department of Pubditety’s Driver and Vehicle Services
database of records for drivers licensed @ghicles registered in the state (“DVS
Database”) for a non-law enforcement purpaséated federal law and as to the culture,
structure, and practices of law enforcenmagéncies, including the MPD. (May 24, 2019
Order § 1.) The Court denied Defendamstion to exclude evidence of untimely or
unrelated accesses, finding that, subjectgooger cautionary instruction to the jury,
such evidence was sudiently intrinsic and presumptively admissible under Fed. R.

Evid. 403 and 404.1d. 1 2.) Further, this evidence wdube relevant to the state of



mind, intent, knowledge, and lack of mistakeaocident on the part of each officer and
would not constitute impermidde propensity evidenceld()

In the same Order, the Court denizefendants’ motionfor a ruling that
vicarious liability did not aply, citing to its previousindings on the issue.ld. 1 5.)

The Court also denied Defendants’ motitmémit Krekelberg to “garden variety”
emotional damages and exclude evidentzed to her allegations of retaliation,
discrimination, and harassmentling that Krekelberg would begermitted to testify as to
the feelings she experienced and that & Yea the jury to decide the relationship
between any conditions created by the emritent and context in which events took
place and how such conditions ynalate to proximate cause and emotional damages.
(1d. 11 6-7.)

The Court granted Defendants’ motioretaclude any reference to liquidated
damages during the trial, clarifying thaet@ourt will view sequential accesses close in
time as one obtainment consistent with itsvoous ruling in an arer issued June 21,
2018. (d. 1 8 (citing Doc. No. 527 at 15 #4).) The Court deferred ruling on
Defendants’ motion to exclude a 2013 Misa& Legislative Auditor's Report on law
enforcement use of state databases, lalieigrthat Krekelberg’'s proposed redacted
version was admissible as a trial exhibid. {f 9; Doc. No. 670.)

Defendants’ motion to exclude evidencdraérnal Affairs (“IA”) investigations
was granted in part and denied in part, \lig Court ruling that evidence of accesses of
Krekelberg’s information was presumptivelynaidsible as to damages. (May 24, 2019

Order 1 11.) Also relevant here, the Gayranted Krekelberg’s motion to exclude



evidence concerning éhcurrent Minnesota DepartmeitVehicle Services (“DVS”)
system and changes made to the systemAiftgust 23, 2012, findig that such evidence
would be presumptively inadmissible buttstg that the Court would entertain a motion
to introduce such evidenceahd it become appropriate based on testimony received at
trial. (Id. § 16.)

Krekelberg’s remaining claims for DPRAolations were tried to a jury beginning
June 10, 2019 and after the parties preselflegitnesses and 88 ekits for the jury’s
consideration, the trial concluded with a vet@n June 19, 2019. (Doc. Nos. 671, 687,
691-92.)

Before presenting their defense, Defants Minneapolis and Young moved for a
directed verdict in their favor as to thearious liability claims against Minneapolis and
the direct liability claim against Young. ¢©. No. 708 (“Trial TrVol. 6”) at 1099.)
Among other arguments, whasked by the Court if it wake position of the MPD that
their employees violate department poliaesl state law every day, but that is not
tantamount to a violation of federal laggunsel for Minneapolis and Young answered
affirmatively, stating that such violations would not constituteoation of the DPPA.
(Trial Tr. Vol. 6 at 1110-1.) Counsel for Olson joined the defense motion and
arguments as to the claim foreit liability against Olson.Id. at 1117.) The Court
denied the motion, finding that, based oneakiglence admitted up that point, a jury

could conclude that Defendamtgde a large number of impeissible accesses and that

1 Oral arguments on these and other motiwee held outside the presence of the
jury.



Krekelberg met her burden of proof witkspect to liability and compensatory and
punitive damages.Id. at 1144-45.)

The Court made determinations witlspect to several ises in the charge
conference, among them that aside frommgbestion of whether an obtainment of
Krekelberg’s information was permissibledan the DPPA, what constitutes an access is
a matter of law rather than fact. (Dd. 712 (“Trial Tr. Vol. 7”) at 1456.)

Minneapolis objected to the indion of a jury instruction pwiding that “[tjhe Court has
also determined that as a matter of lany access of DVS records that violates
applicable City of MinneapoliBolice Department policy, seataw, or regulation cannot
be carrying out a function of that agenéy(ld. at 1461.) Defendants further objected to
an instruction reading “[b]efore the trialdgan, [the Court] made a legal ruling that
[Minneapolis] is responsibli®r any damages that you magsass to Olson or Young or
to the additional aceses at issue.”ld. at 1463, 1468.) The Court rejected these
arguments, explaining thatMinneapolis police officer necessarily could not claim that

an action made in violation of MPD pafievas a function of the department; a law

2 Before the jury began deliberationsg fourt instructed: “Now, the Court has
determined that, as a matter of law, @soeg DVS records for non-law-enforcement
purposes is a violation of the DPPA. Foe fiurpose of this case . . . any access by a
Minneapolis law enforcementfcer that was not related to a legitimate government
function or official business was impermissiblAdditionally, you hee heard the parties
discuss federal and state law and poligeaginent policy. The Court has also
determined that, as a matter of law, acgess of DVS records that violates any
applicable [MPD] policy, state law, or regtitan cannot be carrying out a function of that
agency, therefore, is for an impermissiblegoge.” (Doc. No. 709 (“Trial Tr. Vol. 8”) at
1610;see alsdoc. No. 682 (“Jury Instr.”) at 9.)



enforcement officer cannot say “it doesn’t reatigtter if I'm violatng policies. I'm still
carrying out a function.” I¢. at 1465, 1467.)

At the close of trial, the Court read theal jury instructionsa copy of which was
also provided to each juror. rf&l Tr. Vol. 8 at 1598; Jurynstr.) Relevant here, these
included the instruction detailed abovéd. @t 1610.) They also included the instruction
that, as a matter of law, sequential accessesrring close in time, meaning within a
several-minute time span, must be viewed as a single actesst 1611.) For each
access found, the jury wasstructed to determine ether there was a legally
permissible purpose for obtaining Krekelbengiformation, and that each obtainment
made without a permissible purpasas a violation of the DPPAId)) The Court
instructed the jury that Kreltberg, herself an MPD officeclaimed her fellow officers
accessed her personal information without pgsran or authority in violation of the
DPPA, which permits law enforcement offis¢o access personal information from state
databases if done to carry out law en@ment functions and official businessd. at
1611-12))

Additionally, the Court insticted that before theldt began, it “made a legal
ruling that [Minneapolis] is responsible fany damages that you gnassess to Olson or
to Young or to the additional accesses at issue in this cddgedt (613.) The jury was
further instructed to determirtke amount of money, if anthat will faily compensate
Krekelberg for any damages she sustaineal dgisect result of unlawful obtainments of
her records. Ifl.) As for punitive damages, the jumas instructed that these should only

be awarded if the defendants’ culpability, aftewving paid compensatory damages, “is so



reprehensible as to warrant the impositiofuofher sanctions to achieve punishment or
deterrence.” Ifl. at 1614-15.)

The jury asked only one gstéon during the course ab deliberations, requesting
a copy of Plaintiff's Exhilt 234, which was a color-codethart showing the names of
officers who were the subject of IA reportsvasll as the names of the investigators who
prepared each report. (Doc. No. 686.)clmambers, neither party objected, and the
answer proposed by the Courtsngccepted with minor editsld(; Trial Tr. Vol. 8 at
1630-32.)

The jury returnea verdict in favor of Krekelbergnd, after determining that
Minneapolis’ agents or employees imp&sibly accessed Kreketrg's personal
information 74 times on or after Deceenld7, 2009, awardeher $285,000 as
compensation for Defendants’ improper doat. (Doc. No. 687 (“Special Verdict
Form”) at 1.) The jury &l found that Olson and Yng willfully or with reckless
disregard violated the DPPA, on one dateheaad for each individual defendant, the
jury awarded Krekelberg $0,000 in order to punish and deter them from similar
violations in the future. (SpediVerdict Form at 1-2.) Judgent in favor of the plaintiff
was entered on June 25, 201®oc. No. 693 (“Judgment”).)

Defendants now move forlref from the verdict angudgment, renewing their
motion for judgment as a matter of law or ie titernative, a new ttighat the judgment
be amended, and that the judgment be stayed without a supetsadgad he plaintiff

moves for attorneys’ fees and costs, Hrat the judgment be amended to include



equitable relief and both prand post-judgment interesttae rate mandated under
Minnesota state law.
DISCUSSION

l. Defendants’ Motionsfor Judgment as a Matter of Law, New Trial, or
Amended Verdict

A. Judgment as a matter of law
Defendants argue that the verdict in fawbthe plaintiff slould be vacated,

with judgment entered in favaf Defendants and Krekelbesgcomplaint dismissed with
prejudice. (Doc. Nos. 720, 721.) Ruledthe Federal Rules of Civil Procedure
authorizes a court to allow judgment on the wardf the jury returned a verdict; order a
new trial; or direct the entry of judgment amatter of law. Fed. R. Civ. P. 50(b)(1-3).
There is a high standard placad overturning a jury verdidbecause of the “danger that
the jury’s rightful province will be invadedhen judgment as a matter of law is
misused,” and the analysis for consideringhsa motion requires that the district court
must:

(1) consider the evidence in the lighbst favorable to the prevailing party,

(2) assume that all conflicts in thei@ence were resolved favor of the

prevailing party, (3) assunaes proved all facts that the prevailing party’s evidence

tended to prove, and (4) give the priéag party the bendtf of all favorable

inferences that may reasonably be dréwem the facts proved. That done, the

court must then deny the motion &asonable persons could differ as to the

conclusions to be drawn from the evidence.

Washington900 F.3d at 558-59 (quotindaynes v. Bee-Line Trucking €80 F.3d

1235, 1238 (8tiCir. 1996)).

10



In considering a motion for judgment amatter of law, a trial court must draw all
reasonable inferences in favor of thexmmving partyand may not make credibility
determinations or weigh the evidend¢inserlow v. CMI Corp217 F.3d 10211025 (8th
Cir. 2000). “Credibility determinations, the weighing of eviderse® the drawing of
inferences from the facts are jury functions, not those of a judde(fuoting
Anderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986) as citedReeves v.
Sanderson Plumbing Prods., In630 U.S. 133, 151 (2090 The court should review
the records as a whole, but disregard atiewce favorable to thmoving party that the
jury is not required to believe, meaning@tithe court should give credence to the
evidence favoring the nonmovant and only evadesupporting the moving party that is
uncontradicted, unimpeached, and ceritem disinterested witnessdsl. at 1025.

To prove direct liabilityKrekelberg had to show th@ison and bung knowingly
obtained, disclosed, or uskdr personal information fromraotor vehicle record for an
impermissible purpose. 18 U.S.C. § 2724rnissible uses include an exception for use
by a law enforcement agentn carrying out its functions.”18 U.S.C. § 2721(b)(1). A
person who violates § 2724 is liable te ihdividual whose information was obtained,
and the court may award actual damagesnbtiless than liquidated damages in the
amount of $2,500; attorneys’ fees and caoaig] punitive damagepan proof of willful
or reckless disregard of the lawlcDonough v. Anoka Cty799 F.3d 931, 938 (8th Cir.
2015) (citing 18 U.S.C. § 2724).

Any individual law enforcement officer wahknowingly obtains, discloses, or uses

protected information for an impermisk purpose may liable under the DPP2ee,

11



e.g., Kiminski v. HuntCiv. No. 13-185, 203 WL 6872425, at *¢D. Minn. Sept. 20,
2013). While courts have interpreted the law enforcement egodmtbadly, permitting,
for example, actions officers take for theafety or to follow up on encounters with
citizens Metcalfe v. PriebeCiv. No. 13-1692, 2014 WL 5106851, at *4-5 (D. Minn.
Oct. 10, 2014)), “numerous ads have held that the DPPA'’s prohibition against
accessing private driver’s license informatwithout a permissible purpose was clearly
established since shortly after the statuégiactment in 1994” and since that time, “any
reasonable officer” would undgand that it is unlawful taccess such information
without a permissible purposBdllins v. City of Albert LeaCiv. No. 14-299, 2016 WL
6818940, at *10 (D. MinnNov. 17, 2016)).

As the Court explained in its Novemb&r2014 Order, lawnforcement officers
are not entitled to qualified immunity wherethviolate a clearly established statutory
right. (Doc. No. 118 at 17 (citinglallak v. Aitkin Cty, 9 F. Supp. 3d 1046, 1063 (D.
Minn. 2014)). Arightis clearly establishdgat the time of the conduct and in the
context of the case, every reasonable @fisiould understand &t the challenged
conduct violates that rightwWallace v. City of AlexandeB43 F.3d 763, 769 (8th Cir.

2016)3 What matters is whether a reasonalffieer could have belieed the action to be

3 As one court astutely observed, “angaould claim that he did not ‘know’ his
purpose to be impermissible until a court intetpd the DPPA to prosbe that purpose.
Even after such a ruling, a defendant coulthufacture a slightly different purpose for
his conduct and then claim ignorance of vieetthe DPPA prohibited the new purpose.”
Pichler v. UNITE 228 F.R.D. 230, 242 (E.D. Pa. 200&,d, 542 F.3d 380 (3d Cir.
2008). The court concluded that it wolde a “strange result” out of line with
Congressional intent if a plaintiff “could recowenly if the defendarrepeatedly violated

12



lawful, not the subjective belief of an individual officend “[tlhe contours of the right
must be sufficiently clear that a reasonaiffecial would understand that what he is
doing violates that right.’/Anderson v. Creightq183 U.S. at 640-41. Clearly
established law should not be definea ahigh level of geneality” but it is not

necessary that “the very action in qu@s’ be previously held unlawfulThompson v.
Monticello 894 F.3d 993, 999 (8th Cir. 2018y 2003, if not sooner, it was established
that it is improper for officerto access an individual's DM&cord outside the course of
“typical law enforcement functions,” such asemhthe person targeted is not an interested
party in any law enforcement mattd€ampschroer v. Anoka Ci\b7 F. Supp. 3d 1124,
1140-41 (D. Minn. 2014)\ff'd, 840 F.3d 961 (8th Cir. 201&)ee also McDonougr99
F.3d at 944 n.6 (“The words of the DPPAra are specific enough to establish clearly
the law applicable to particular conductlamrcumstances and to overcome qualified
immunity.” (quotingCollier v. Dickinson477 F.3d 1306, 1312 1{th Cir. 2007) (internal
guotation marks and citations omitted)).

While counsel for Minneapolis and Youtrged to cast using state databases to
look up fellow officers by namas an action necessary fdficer safety, these arguments
were strained and borderlinesaind. For example, in closing arguments, counsel stated
that an officer who respondéal an emergency call and saw other officers in the area who
were also responding (meaning that this higptital officer alreadyecognized the other

officers as members of law enforcement)Ndoadditionally need to access information

her privacy and lacked sufficient creativitydonjure up some conceivable purpose that
no court had yet consideredPichler, 228 F.R.D. at 242.

13



from the DVS database containing phot@drs, medical conditiongnd home addresses
(and somehow search for these unfamiliarceffs by name) to “know who is on their
team” and “figure out who the other empé®g out in the field are because that's
important for their safety.” (fal Tr. Vol. 8 at 1530.) Thelaintiff spent days at trial
presenting evidence that contradicted the&soning, providing explanations for
defendant officers’ actions that meinappropriate and prurientSée, e.gDoc. No. 705
(“Trial Tr. Vol. 2”) at 303 (Krekelberg's dii testimony that sheever needed to look
up fellow officers in the DVS database to wiieeport); Doc. No. 706 (“Trial Tr. Vol.
3") at 580, 582, 595, 60802-03, 606 (Sgt. Matthew Mean'’s testimony explaining
that in his role as an MPibternal affairs investigator, he investigated four officers
accused of improperly accessing Krekelbedata including Glon and Young, and
concluded that they should have knowmgdDVS databases for the reasons they did
was impermissible).)

To prove vicarious liability, Krekelberg ddo show that ages of Minneapolis
committed violations of thBPPA by impermissibly accesgj her personal information
within the statute of limitations, and thativtieapolis aided its agents in violating the
DPPA by facilitating their access to the Dd&tabases. As the Court noted in its
June 21, 2018 Order, and asettmined by the Court in@revious case, under the DPPA

vicarious liability may be propbrimposed against agntity where its agents are aided in

14



accomplishing violations by the etésice of an agency relationstigDoc. No. 527 at
10-12, 29 (citingMallak v. City of BrainerdCiv. No. 13-2219, 207 WL 440249, at
*15-17 (D. Minn. Feb. 1, 2017)).)

As the jury was instructed[tlhe DPPA prohibitsmdividuals, organizations, and
entities, including law enforcement officeasd government agencies, from knowingly
obtaining, using, or disclosing personal infation contained in a driver’'s motor vehicle
record unless it is @essed for a permissible purpodéewing or accessing another
individual’s personal information from the St&t motor-vehicle reads is the same as
obtaining the information. Under the statuteés permissible for a government agency,
including any law enforcement agency, to access personal information from state
databases if it is done to carry out its lavieecement functions and official business.”
(Jury Instr. at 10-11.) Further, the jury wastracted that Krekellvg “asserts that the
accesses at issue were madepiaoely personal interests aadriosity having nothing to
do with law-enforcement futions,” while Defendants “deny these allegations and
liability under the DPPA” and “assert treime of the accesses were for legitimate
government or law-enforcement purposesd adeny that any of the accesses caused
[Krekelberg] any damages.ld( at 11.)

The jury is presumed to hat@lowed instructions as giverMuhammad v.
McCarrell, 536 F.3d 934 (8th Cir. 2008). Rule B®tions should onlype granted when

there is a “complete absence of probative fac®ipport the verdict and when the record

4 Defendants maintain that this holdiisgerroneous but acknowledge that the
Eighth Circuit found tahe contrary in it©rdunoopinion. (Doc. No. 734 at 36 (citing
Orduno v. Pietrzak932 F.3d 710, 718 (8th Cir. 2019)).)

15



contains “no proof beyond spectiten” to support the verdictHeaton v. The Weitz Co.
534 F.3d 882, 889 (8th Cir. @8) (internal citations and qtations omitted). Here, from
the evidence at trial, a reast@jury could find Krekelberg witnesses more credible
and her documentation more persuasive owsig that Olson and Young, as well as the
remaining 56 MPD officergccessed Krekelberg’'s personal information without a
permissible purpose, and in so doing, cadsscharm. Accordingl Defendants’ motion
for judgment as a matterf law is denied.

B. New trial

Defendants contend that a new triavisrranted because the Court wrongly
instructed the jury as toe¢happlicable law and admittedidence of time-barred accesses
of Krekelberg’s persnal information.

Under Rule 59 of the Federal RuleGivil Procedure, the Court may grant a
motion for a new trial to all or any of the parties on all issues or on particular issues. Fed.
R. Civ. P. 59(a). District courts “enjoydad discretion” in deciding whether to grant a
new trial. Pulla v. Amoco Oil C9.72 F.3d 648, 656 (8th €i1995). A court can weigh
the evidence, disbelieve witsges, and grant a new trial ewgnere there is substantial
evidence to sustain the jury’s verdist/hite v. Penge961 F.2d 776, 78(®Bth Cir. 1992).
However, inaccuracies or errors are adiasis for setting aside a verdict unless
prejudicial error is showrBuchholz v. Roakell Intern. Corp, 120 F.3d 146, 148 (8th
Cir. 1997), andh trial court is not free to set asidgury verdict and grant a new trial
“merely because it believes they could have drawn differemferences or that another

result would be more reasonablé/ashburn v. KansaSity Life Ins. Co.831 F.2d 1404,

16



1409 (8th Cir. 1987) or “siply because the trial coustould have found a verdict
different from the oné¢he jury found,”Butler v. French83 F.3d 942, 944 (8th Cir.
1996). The trial coushould only reject a jy’s verdict where a full review of all the
evidence, giving “full repect” to the jury’s verdict, le@g the court with a “definite and
firm conviction that the jury has erredRyan by Ryan v. McDonough Power Equip.,
Inc., 734 F.2d 385, 387 (8th Cir. 1984). Imet words, the trial court may only grant a
new trial where the verdict was “so contrantie evidence as to aunt to a miscarriage
of justice.” Butler, 83 F.3d at 944.

The Court’s instructions to the jury veeclear statements of established law,
instead of leaving jurors to rely on assessia or conclusions from any other source.
Defendants argue that it cannot be assumaidstiowing a violatin of state law also
shows a violation of federal law, ignoringetparticulars of thisase where no such
assumption was required in light of the statutory language of the DPPA and the
substantial amount of evidea in the form of testimongnd documentation supporting
the conclusion that MPD officers knowinglgcessed Krekelberg’s information without a
permissible purpose. As Defendants not¢emeining whether a wvlation of a clearly
established right has occurred is a case-fpaaquiry rather than a broad general
proposition.

Trial courts have broad discretion in farkating jury instrucins, and they do not
need to be “technically perféatr “a model of clarity.” B & B Hardware, Inc. v. Hargis
Indus., Inc, 252 F.3d 1010, 1012#8Cir. 2001) (quotingross v. Cleaverl42 F.3d

1059, 1067 (8th Cir. 1998)). Vehmatters is whether takes a whole and viewed in

17



light of the evidence and appdicle law, the instructionsdfrly and adequately submitted
the issues in the cago the jury.”B & B Hardware 252 F.3d at 1012.

Here, the Court correctly interpreted the Ewssue in its insttions to the jury.

“If a court, employing traditional tools of stabry construction, ascertains that Congress
had an intention on the precise questiosstie, that intention is the law and must be
given effect.” Chevron, U.S.A., Inc. v. Nat. Res. Def. Council,, 467 U.S. 837, 843
(1984). In any question of statutory intemjateon, a court’s analysis begins with the

plain language of the statute, and if that language is unambiguous, it is conclusive absent
clear legislative intent to the contrariPetersen v. Astryé33 F.3d 633, 637-38 (8th Cir.
2011) (internal citations andigtations omitted). If the intent of Congress can be clearly
discerned from the statute’s languati@t ends the judicial inquiryPetersen633 F.3d

at 638 (internal citation omitted). As oth@wucts have previously held, conduct on the
part of law enforcement officers such askmg up friends or aduof curiosity about

people who are not interested parties galanatters “clearly contravenes the plain
language of the statuteKennedy v. City of Brahans7 F. Supp. 3d@20, 1042, 1044

(D. Minn. 2014).

The DPPA is a “crime-figimg, privacy-protecting meage” enacted with public
safety in mind, designed to prevent stalkamnd criminals from tilizing motor vehicles
records to obtain information about their victin®otocnik v. CarlsonCiv. No. 13-2093,
2016 WL 3919950, at *12 (IMinn. July 15, 2016). T&nDPPA’s exceptions permit
disclosure in a “range of circumstancds,it unless “commanded by the text,” these

exceptions “ought not operate to the furthest reach oflthgiristic possibilities if that
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result would contravenihe statutory design.Maracich v. Spearss70 U.S. 48, 60
(2013). The Court crafted an instruction tarifly the question before the jury. Itis
well-established that law enforcement offis violate the DPPA when they access
personal information contained within deig’ records for impermissible purposes,
regardless of the personal jusiitions they offer.In this district, Judge Nelson stated
this clearly in her 201Rollinsopinion, finding that théaw-enforcement exception
provided in § 2721(b)(1) does not contaily agrievous ambiguityor uncertainty” even
though it does not explicitlgtate what constitutes a “gomenent function” and that
“[bly definition . . .an officer’s access ofdriver’s information baed on curiosity or
other personal reasons cannot be in furtherance of a government furiRtbims
2016 WL 6818940at *15. TheRollinsopinion rejected the argument that it was not
clearly established that police officer defiants who “view[ed] records for the purpose
of investigating tips [] or aiding with vifare concerns was not a law enforcement
function.” 1d. at *10 (internal punctuation omitted). TR®llinsopinion also noted that
“numerous courts have held that theA?s prohibition against accessing private
driver’s license information without a permissible purpess clearly established since
shortly after the statute’s enactment in 199Kl (collecting cases). Judge Nelson also
found that while looking up individuals assated with a drug investigation “would
undoubtedly be in furtheranoé a government function,” tHack of evidence to show
that such an investigationisted put the purpose behinchs® accesses into questidd.
Defendants’ arguments miss the point of thetrurction. Rathethan having jurors

muddle through layers of different lawsdapolicies issued by fierent authorities at
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different times, the Court diresd the jury to focsi on what officers were permitted to do
in the course of performing their jobs. Inig great leap in logic tmterpret the DPPA as
forbidding law enforcementfiicers from abusing their access for personal reasons.
Likewise, it is common sense that those vah® employed by an agcy that prohibits
certain conduct cannot substitateir judgment for agengyolicy, regardless of its
source, and redefine their positions and dutiesder to claim that prohibited actions are
functions of the agency. Quite clearly, the agife is true, as courts have consistently
held throughout years of litigation related to DPPA claims.

Similarly, with respect to the Courtisstruction to the jiy about Minneapolis’
responsibility, there is nothing about the jurgtde question to suggest that they were
confused by the instructions. In fact, #aés every indication #t the jury properly
received this instruction as an explanationvithy Minneapolis is defending, rather than
condemning, misconduct onetipart of MPD officers.

A district court enjoys wide discretn in admitting and excluding evidence and
even where an abuse of discretion is shdawnll not be reversed unless the ruling is
shown to have had a substantial influence on the jury’s vetdentris v. Chand 506
F.3d 1135, 1139 (8tlir. 2007) (internal citations omitted).

Defendants point to the Eighth Circuit’s rec@mtunoopinion to support their
contention that evidence of time-barret@sses should not have been admitted and
constituted veiled propensity iedence barred under FedeRalle of Evidence 404(b).
However, this case is easily digjinshed. Before trial in th@rdunomatter, the number

of violations was established and the defendant had admitted yialeidiving the jury

20



only to determine damages from floifrom the unlawful obtainment©rdung 932
F.3d at 719. The Eighth Circuit held thatlat case, it was not an abuse of discretion
under Federal Rule of Evidence 403 talare evidence of other obtainmentd.

There was no error here in admittithge evidence for the purpose permitted—
showing the state of mind, intent, knowledged lack of mistake or accident by each
officer. (May 24, 2019 Order Y 2.) Thesidence was intrinsito the conduct in
controversy and provided important contexthe circumstances under which it occurred
and was relevant to the issue of actual damaddg. (

C. Amended, altered, or corrected verdict

Defendants argue that the jury’s verdict reflects its misunderstanding of the law
and the issues to be decided based on esusnastructions by ¢hCourt, and requests
that the judgment be changed so that he&rg is awarded damages in an amount
consistent with the evidence anghstitutional limits on punitive damages.

Rule 59(e) motions serve a limited functimincorrecting “manifest errors of law
or fact or to present newly discovered @ride” and cannot be e to introduce new
evidence, tender new legal thexw; or raise arguments thaudd have been raised prior
to entry of judgmentUnited States v. Metr&t. Louis Sewer Dis#440 F.3d 930, 933
(8th Cir. 2006) (internal quotations omitted®elief under Rule 59(e) is granted only in
“extraordinary” circumstancesSee United States v. You@@6 F.2d 805, 806 (8th Cir.
1986).

At closing, counsel for Minneapolisid Young essentially questioned the purpose

of the DPPA’s damages provisions, minimgithe need to protect personal information
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from unauthorized accesses anel ¥alue of privacy as well dlse need for ferm within
the MPD. For example, counsel conceded krakelberg “testified that there was some
emotional distress around the time she tbant about these accesses,” but asked
“someone looked at her driver’s license mhfair a second or two. Where is the stress
coming from?” (Trial Tr. Vol8 at 1533-34.) Counsel alsdddhe jury that many of the
accesses at issue were not tff@e that was amenable teetinternal affairs process and
instead “were going to ka to get sorted out iavil lawsuits.” (d. at 1519.) To the
contrary, Krekelberg's attornesuggested that if the jufgund in her favor, “$300,000
would be fair and reasonable.ld(at 1584.)

Remittitur is only appropriate “when the vatds so grossly excessive as to shock
the conscience of the court. A verdict is oonsidered excessive unless there is plain
injustice or a monstrous or shocking resuleith v. Bd. of Regents for Cent. Mo. State
Univ., 350 F.3d 752, 763 (8th ICR2003) (internal citationand quotations omitted).
Because the amount Krekelberg requestetbse to both the compensatory damages
awarded by the jury and equalthe total punitive damages amled, the Court finds that
rather than indicating that the jury made @anproper calculations itheir verdict, it is
almost certain that the jufpund Krekelberg persuasiaad decided to award her
damages in an amount close to what sheastgd. (Special Verdict Form.) The jury
could have reasonablyicluded that such damages weeeded to propsrcompensate
Krekelberg for the harm she suffered ande¢ad a strong message to Defendants of
disapproval for their past coanct and warning going forward.

For these reasons, Defendants’ motifmms new trial or remittitur are denied.
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D. Stay of judgment without bond

Minneapolis asks that the Court impegebond or security requirement pending
the final resolution of all prmeedings and contends thatatslity to satisfy the cost of
judgment is “beyond doubt” and that tparing a bond would ba waste of taxpayer
money.” (Doc. No. 734 at 46.) If the Coigtnot inclined to grant a stay, Defendants
request that the Court identify the bond arwséy it would require to stay execution of
the judgment and reserve their rightfgpeal an adverse determinatiold. &t 51.)

Under Federal Rule of Civil Procedure @2yarty may obtain a stay by providing
a bond or other securityred. R. Civ. P. 62(9). The Court has the discretion to waive
the bond requirement and stay the enforeeinof the judgmenwithout bond pending
appeal.In re LevaquirProd. Liab. Litig, Civ. No. 07-3960, 202 WL 2393780, at *1
(D. Minn. June 25, 2012). Factors to coles in determining whether a supersedeas
bond may be waived includ€1) the complexity of theollection process, (2) the
amount of time required to oliaa judgment on appeal, (8)e degree of confidence that
the district court has in the availability finds to pay the judgment, (4) whether the
defendant’s ability to pay the judgment ispain that the cost of a bond would be a
waste of money, and (5) whether the defendaimt such a precarious financial situation
that the requirement to post a bond would @lde other creditors tfie defendant in an

insecure positionGlob. Traffic Techs., LLC v. Morgag@iv. No. 10-410, 2014 WL

5 Fed. R. Civ. P. 62(b) carries forwlahe supersedeas bond provision of former
Ruled 62(d) in modified fornmaking the opportunity to post security in a form other
than a bond explicit. Fed. Riv. P. 62 (2018 Amendments).

23



3513149, at *1 (D. Minn. Julg6, 2014). The burden is ¢time appellant to convince the
district court to depart from the uswaquirement of a supersedeas boldl.

The Court finds that Krekelberg isexgliately secured during the pendency of
appeal by Defendants’ tenddrdocumentation and assurangegl/hile it notes with
Minneapolis’ expressed concern for taxpayeith some irony given the history of this
litigation, the Court is persuadéaat Minneapolis will be abl® pay and agrees that it is
in the best interest of Minneals citizens withouposing intolerable risk to Krekelberg's
interest for the Court tvaive the bond requirement.

I. Krekelberg’s Motion for Attorney’s Fees and Costs

A. Fees

Krekelberg seeks attorneys’ feetaling $1,309,730.75 and costs totaling
$47,086.36. (Doc. No. 761 at 12.) In support of this motion, Defendants contest
Krekelberg’s calculations of the reasonaligles and costs, arguing that the submitted
invoices are full of non-compensable tasklock billirg, vague descriptions, and
“bloated” time entries. (DodJo. 759 at 1.) Defendantslamitted a detailed analysis of
the invoices in question in support of thebjections to the requested amounts and
contends that a reasonable avaf fees and costs in thiase would total $315,256.
(Doc. Nos. 759 at 26, 760-1, 760-2.) Krekelberg submitted several documents in support

of her request, including an amended petiiod a subsequent letter to correct the

6 The Court notes that Minneapolis praed an affidavit from its Chief Financial
Officer attesting to its “high” and “stabletedit ratings and detailed information on the
city’s operating budget, inclualg its contingency and self-imsnce funds. (Doc. No.
735.)
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request and affidavits from other attorn@yo practice in comparable areas of law and
are familiar with the rates in this leggdmmunity. (Doc. Nos. 715, 746-52, 754,
761-65.)

Krekelberg requests an award of attosidges in the amount of $1,289,198.25
for approximately 2,500 hours of work perfahby five attorney plus staff—from the
Sieben Carey firm, Mr. Montpetit at a rate®50 per hour, Ms. Miller at a rate of $400
per hour, and Mr. Miklesh atrate of $75 per hour (Doc. N0749 11 5, 9, 11, 765 { 3);
and from Sapientia Law Group, Mr. Fett at teraf $475 per hour, Ms. Miller-Van Oort
and Mr. Strauss at a rate of $450 per hig, Wolpert at a ratef $425 per hour, Ms.
Gernon at a rate of $400 per hour, Mr. Fukadd Mr. Wille at a rate of $225 per hour,
and paralegals (some unnamed) at a ra$d 0 per hour (Doc. No. 751  37). Together,
these attorneys spent 2BBours on this case over the course of six yedBoc.

No. 752 at 7.)

Under 8§ 2724(b)(3) of the DPPA, a conray award “reasonable attorneys’ fees
and other litigation costs reasonabicurred.” “Just what ia reasonable attorneys’ fee
Is a matter peculiarly within éhdistrict court’s discretion,” as the district court has
extensive contact with the pasiand is thoroughly familiawith the issues involved and
work required in a caseGreater Kansas City Labore Pension Fund v. Thumm@&38
F.2d 926, 931 (8th Cir.9B4). The Supreme Court provided the framework for

determining reasonable fees inktsnsleyopinion, which set forth the factors a district

! The Court accepts the claims of Kreketpe attorneys withouagreeing that all
hours spent were necessary or reasgrabled to the oppasy parties.
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court should use in awardingefeto prevailing parties in litegion under the Civil Rights
Attorney’s Fees Awards Act df976, 42 U.S.C. § 1988densley v. Eckerhard61 U.S.
424 (1983). Thédensleycriteria have since been applied in other decisions concerning
federal fee-shifting statute®erdue v. Kenny A. ex re. Wjrsb9 U.S. 542, 552 (2010).
Factors courts should consider include:
(1) the time and labor required; (2) thevalty and difficulty of the questions; (3)
the skill requisite to perform the legakgiee properly; (4Xhe preclusion of
employment by the attorney eltio acceptance of the case; (5) the customary fee;
(6) whether the fee is fixed or camgient; (7) time limitatbns imposed by the
client or the circumstances; (8) the ambimvolved and the results obtained; (9)
the experience, reputation, and ability of the attorneys;tliE0)undesirability” of
the case; (11) the nature and length efghofessional relationship with the client;
and (12) awards in similar cases.
Hensleyat 430, n. 3. Many of these factarsually are subsumedthin the initial
calculation of the lodestaid., n. 9.
The lodestar, calculated by multiplyingethumber of hours reasonably expended
by the reasonable hourly rate, is the stgrpoint in determining attorneys’ feeSish v.
St. Cloud State Uniy295 F.3d 849, 851 (8th Cir. 2002)A reasonable rate is usually
the ordinary rate for similawork in the conmunity where the cades been litigated.”
Id. However, the “most important factor intdemining what is a reasonable fee is the
magnitude of the plaintiff's sucss in the case as a wholdNal-Mart Stores, Inc. v.
Barton 223 F.3d 770, 773 {8 Cir. 2000) (citinglenkins by Jenkins v. Missout27
F.3d 709, 716 (8th Cil997)). Where a plaintiff achievesly partial or limited success,

the lodestar amount may be excessivarrar v. Hobby 506 U.S. 103114 (1992).
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The burden is on the fee applicant tediment the appropriate hours expended
and hourly ratesFish v. St. Cloud State Unj\295 F.3d at 851. Thdstrict court is in
the best position to assess the work perforbyedounsel and may use its familiarity with
the case to decide a reasonaldarly rate for each attorneyd. at 852. Courts should
exclude hours that were naasonably expended—for example, hours that were
excessive, redundant, or otherwise unnecedsaydegree that a lawyer in private
practice would be ethically obligated to exd¢ them from a fee submission to a client.
Hensley 461 U.S. at 434. Courts may redtive fee award for reasons related to the
quality of work performed othe documentation providew the fee application.

Philipp v. ANR Freight Sys., In®G1 F.3d 669, 675 (8th €i1995) (award reduced for
clerical errors, duplicative and inflatetfeets, and request for hours spent on clerical
duties); H.J. Inc. v. Flygt Corp.925 F.2d 257, 260 (8th Cir. 1991) (court reduced award
based on the quality of counsel’s legal brigfand analysis). ldetermining reasonable
hourly rates, district courts may redyn their own experience and knowledge of
prevailing ratesHanig v. Lee415 F.3d 822, 825 (8th Cir. 2005).

Krekelberg is the prevailing party, haviagcceeded on the ahas “at the heart of
her case.”Barton 223 F.3d at 773%ee Jenkins by Jenkins v. State of, a7 F.3d 709,
714 (8th Cir. 1997). Krekellbg obtained a sigficant award, distinguishing this case
from the outcome i®rdung exposed concerning aredregious misconduct, and
potentially deterred future miscondu@ee Ordunp2017 WL 4354686 at *14.
Krekelberg’s attorneys’ requested ratesragsonable in considéian of the expertise

and experience of these attorneys and fahiwthe typical range for attorneys who
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litigate DPPA matters in this regiédnThe Court will use the requested rates in
calculating the lodestar. Importantly, Krekellpés unquestionablihe prevailing party,
having won a favorable verdict on all her claiam&l significant damages. While work on
unsuccessful claims cannot ieemed to have been expendegursuit of the ultimate
result achieved, in a lawsuiitvolving a “common core of facts” and related legal
theories cannot be viewed aseries of discrete claimend the district court should
focus on the significance ofaloverall relief obtainedHensley 461 U.S. at 435.

Defendants object to Krekelberg’s usfeblock billing, a term for “lumping
together of daily time entries consistiofjtwo or more task descriptionsKing v.
Turner, Civ. No. 05-388, 200WL 1219308, at *3 (D. MinnApr. 24, 2007). Other
circuits have warned against the practiceélotk billing, but tke Eighth Circuit has no
requirement that attorneys refrain from it use. Krekelberg has indeed used block
billing in her request, and some entries aegiggly vague, but the Court finds that its
time sheet entries generally camt enough specific information for the Court to tell what
was done by whom and how it contributedre work on this caseConsequently, the
Court does not weigh the factor of vagess of entries heavily in discounting the
lodestar.

As for the detailed items in dispute,asinitial matter, th Court will not award
fees and costs for Krekelberg’'s responsBéfendants’ objections to the fee petitions.

Defendants raised and thoroughly desatibeveral arguably valid disputes with

8 The attorneys’ rates are reasonably sigjth in accordance with their years of
experience, which range from fourdwer 35. (DocNo. 751 § 37.)
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Krekelberg’s petition. See generallypoc. No. 759.) The burdes on the applicant to
establish reasonable fees and expenses, yet Defendants found several errors and
inaccuracies in addition to what they contend are unaccgptafplie entries or excessive
hours billed. Krekelberg's attorneys later ceded at least a few errors occurred. (Doc.
Nos. 754, 761, 762 { 12, 765 1 2.) Twmurt emphasizes that this litigation was
exceptionally long and compéted—overly so, as Magistrate Judge Leung eloquently
described—but the length and complexity a$ ttase cannot be blamed on Krekelberg
and her counsel alone. Defendants fougistdhse vigorously, as was their absolute
right, and the Court declines to penalize plantiff for responding with equal vigor.
See, e.g., Ewald Royal Norwegian Embassgiv. No. 11-2116, 206 WL 1746375, at
*15 (D. Minn. Apr. 13, 2015) (“a heavily-lit@ted case is not typically a one-sided
affair”). However, Krekelberg numerous revisions andrers were not caused by
Defendants, and Defendants carried more thain share of the lvden in clarifying
billing issues.See, e.gOrdung 2017 WL 4354686, at *14. 10. The Court deducts
$20,532.50 from the starting fee amount fa time spent on its (final) reply brief and
supporting documents, bringing the amodoivn to $1,289,198.25. (Doc. No. 761
at 11.) Additionally, rather than parse outiethitems in Krekelberg’s fee petition relate
to which overstaffed or poorly described grttre Court finds that a 25 percent reduction
of the lodestar is appropriate, rethg the fee amount to $966,898.69.

The Court agrees with Defendants ttieg petition contains indications of
inefficiencies throughout, buather than adopt Defendahapproach, finds that an

across-the-board reduction is warrant&ee, e.gWerb v. ReliaStar Life Ins. G&Civ.
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No. 13-669, 2014 WL 5431585, @& (D. Minn. Oct. 27, 2014(finding that even in a
case with an “especiallyrige” record, one reason maggperienced counsel can
command higher pay is becauseytishould be better able to efficiently litigate a case).
Issues litigated in this casgjch as the method for counting close-in-time accesses and
the imposition of direct or vicarious bdity on municipalities “are recurring themes
throughout the dozens of DPPAses filed in this District."Ordung 2017 WL 4354686,
at *13. Moreover, the course of these @eaings would have ba far different had
counsel placed a greater premium on Magistiatige Leung and this Court’s time. The
Court observes that Krekelberg's lawyers ofédlocated tasks in ¢hmost expensive way
possible, with more expensive counsadrgfing significant amounts of time drafting
pleadings and researching now-familiaddrequently occurring issues and with
attorneys performing administrative acldrical tasks such as proofreadgror these
reasons, the Court reduces the lodestar adaitional 25 percent, meaning that the
lodestar is reduced from its starting pdagit50 percent overall fa total fee award of
$644,599.13. This approach sufficiently addressebliémsleyfactors without further
downward adjustment of fee8ased on the Court’s careful review of the record, its

familiarity with the work ofthe attorneys, and its expergenand knowledge of the local

9 Notably, the documentatimifered in support of thiee petition contains quite a
few glaring errors in punctuain and spelling that reflect éessness on the part of the
preparer(s), such as listing time spent “proof reading” [sic] and submitting a redlined
version of an affidavit. (Doc. Nos. 7508, 751 generally.) These oversights are minor,
to be sure, and the Court typically doesmaltl unimportant typos against a party before
it. However, in this instance, these mistadpdermine Krekelberg'’s claim that hours of
scrutiny by multiple experienceattorneys were neededpooduce these documents.
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legal market, this amount reasonably compesskrekelberg’s attoeys for the results
obtained.

B. Costs

Krekelberg also seeks cesh the amount of $47,686 for expenses such as
transcripts, depositions, afiting fees. These amountseareasonable and supported by
the record, and the Court awatts full amount requested.

lll.  Krekelberg’'s Motion for Equitable Relief

Krekelberg moves for an order to amiethe Judgment toclude the following
equitable relief: (1) revision® MPD Policy No. 4-501, (2he creation of an employee
directory for MPD, (3) completion of MyB& online training within three months by
those MPD accessors of Krekelg's information who arstill employed bythe MPD,

(4) for MPD to mandate that new employ&eth access to state databases of personal
information complete a speciahining session on proper use, (5) a review and report to
the MPD Chief of Police of MPD’s IA processand policies with spect to complaints

of inappropriate use of drivémformation databases and thmstorical impact on female
complainants, and (6) implementation of a Ratarvention Program(Doc. No. 722.)

In response, Minneapolis a&gss to the first three requedist in turn requests that
the Court make a finding that all swarfficers “reasonably require access” to
photographs of their fellow employees and Kagkelberg also be ordered to complete
the requested training. (Doc. No. 733 at)1-2s for Krekelberg’s remaining requests,
Defendants argue that the plaintiff cannoetrieer burden to demonstrate that she lacks

access to adequate legal remedies or that tharey evidence of any likelihood of future
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harm. (d.at 3, 5.) In particular, Defendants ateat 90 percent of instances of misuse
of the DVS system took pladefore 2011 and point &m Administratie Announcement
issued in 2013 that &y argue further reduced instances of misukk.a{ 6, 8.) Rather
incredibly, contrary to theerdict, Defendants further claim that Minneapolis and the
State of Minnesota “took various actions totait misuse of the DVS system beginning
in March 2011” and that “[n]othing in the redosuggests that thes&orts have not been
successful® (Id. at 2.) Finally, Defendants dismiss the notion of peer intervention
training, arguing that there is no reliable evideshowing its effectiveness, and further,
condemning Krekelberg’'s expeaxitness on the topic of pokcmisconduct as “a bad cop
and an admitted criminal” o only took responsibility for Riown misconduct once [he]
could start monetizing his crimes,” admonigithe Court that “it borders on a disgrace
for him to have the Court’s impriatur as an expert witness.ld(at 14-15.)

The DPPA provides that a court mayaad/as a remedy “such other preliminary
and equitable relief as the court determindsa@ppropriate.” 18 U.S.C. § 2724(b)(4).
The Court finds that the damages awardethbyjury do not fully address the harms
established at trial and the potential fagoing harm and grants additional equitable

remedies as explained below.

10 The Court notes Defendants’ careful alasice in their memorandum of any claim
that misuse has been eliminated completely but findsithight of the ample evidence
presented to show that misuse continuedutjinout at least 2012, Defendants’ statements
stretch the definition of “successful.”
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A. Requests for equitable relief 1 through 3

The Court grants the first three formsegjuitable relief requested. Specifically,
as to the first request, the MPD shall awhés Policy No. 4-501 to include language
advising employees that they shall oatscess DVS records for official business
purposes. As to the secoratjuest, the Court findsahsworn officers of the MPD
reasonably require access to an internal dirgatf their fellow officers which includes
identification photographs. Nably, no party has argued against it, and the Court is
persuaded that it will aid ithe prevention of future abes of private information
systems without any drawbacks. Organaadi both public and prate and of every size
and type, manage to providach directories for their grtoyees’ use, often on an
intranet or by other protectedeans. Although testimonyfered at trial countered the
notion that abuse of access to DVS databases was necessary to perform law enforcement
functions, it did show demand at all levefshe MPD for the abilityo use the employee
directory presently only avaltée to higher-ranked personndturther, as Krekelberg
seems to concede that to thdent she fits the criteria sleribed in her request, she is
likewise obligated to compie MyBCA training if she has not yet done s&eéDoc.
No. 737 at 1-2.)

B. Mandatory special training sessions

As to the fourth request, that all employees with access to databases containing
motor vehicle records be required to unaesgecial training sessions, the Court is
neither persuaded by Defendants thatighimnecessary nor convinced by Krekelberg

that a special training session is need&d.the extent that training specifically
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instructing Minneapolis empYees with access to infortian protected by the DPPA on
permissible use is not now takj place, the Court finds thgpecific training must take
place either as part of a larger prograna geparate session andividual employees
should be required to affirm thainderstanding of theestrictions.

C. Internal Affairs process and policies

Krekelberg requests that the MPD undegtakreview of its IA procedures with
respect to allegations of DPPA violaticersd the approach previously used in such
investigations, with a special focus on ahgparity in the wayhat complaints of
violations of female officers have been addrdsa@ad with a report of this analysis to be
presented to the MPD Chief of Police and @lBeation filed with the Court attesting to
the completion of this procesg¢Doc. No. 725 at 29-30.)

The Court is persuaded that the incaesisies shown in past investigations and
described by current investigators warranie®. The Defendants, in consultation with
Krekelberg, shall submit an agment as to the scope and nature of a review and report.
Absent an agreement betwebe parties, each party msstbmit a short memorandum,
up to five pages in length, descnpgitheir recommendation to the Court.

D. Peer Intervention Training

Finally, Krekelberg requests that theu@orequire Minneapolis to develop and
implement a peer interventionqgram to address deficienciesinternal discipline at the
MPD. (Doc. No. 725 at 30.Krekelberg asserts that “[tfhihas been done in other police
departments in the country with laudable succedsl.’at 32.) The Court finds that

through evidence at trial and pleadings submittedkelberg failed to define or describe
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the training she requests, much less estaltislalue to the members of this community
moving forward. This statement should hbe construed as a finding that such programs
are lacking merit or that MPD officers are moheed of additionadnd different training;
the unprecedented lack of cooperation froamy of the people involved throughout
these proceedings and the evickeat trial leave the Courtitle the impression that there
IS significant room for impro@ment in the training and distipe at the MPD. Further,
Defendants’ general criticism dr. Quinn’s qualifications isvithout merit—very often,
it takes someone with a personal historyvodngdoing to explain the circumstances of
such actions to a trier of fact, and tesiimg from such a person shHdunot be dismissed
out of hand. However, the Court simplyedonot have enough information about the
type of training requested or what benefits it would provide to impose it upon
Minneapolis. Consequently, Krekelberg's request is denied.
IV.  Krekelberg’s Motion for Pr e- and Post-Judgment Interest

The Court observes that Krekelberg's motionnsimely and inappropriately
brought under Federal Rule Givil Procedure 60(b), which provides that a court may
relieve a party from a final judgmeot order for the following reasons:

(1) Mistake, inadvertence, garise, or excusable neglect;

(2) Newly discovered evidence that, wimsonable diligence, could not have
been discovered in time to mofa a new trial under Rule 59(b);

(3) Fraud (whether previously called ingic or extrinsic), misrepresentation,
or misconduct by an opposing party;

(4)  The judgment is void;
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(5) The judgment has been satisfiedeasked, or discharged,; it is based on an
earlier judgment that has been nesezl or vacated; or applying it
prospectively is no longer equitable; or

(6)  Any other reason that justifies relief.

Fed. R. Civ. P. 60(b)(1-6). “A motion uedRule 60(b) must be made within a
reasonable time.” Fed. R. Civ. P. 60(Erejudgment interest is generally awarded
“when the amount is reasonalalgcertainable and to make the claimant whole because he
or she has been denied the use of the monéfriter v. Cerro Gado Cty. Conservation
Bd, 924 F.2d 1069, 1073 (8@ir. 1991). Pre-judgmemterest is intended to
compensate prevailing parties for the toosts of money damgas incurred and to
promote settlement and deter delay whereliigland the amount of damages are “fairly
certain.” Stroh Container Co. v. Delphi Indus., In¢83 F.2d 743, 752 (8th Cir. 1986).
Pre-judgment interest “shalibrdinarily be granted lgss exceptional or unusual
circumstances exist making thea of interest inequitable.ld. The Court finds that
this case is unusual in that the key issafdgbility and the magnitude of a potential
award was strongly contested for years. While the Court recognizes the value that
pre-judgment interest would Y& in deterring delay and finds this to be a close call,
additional equitable relief in this form istwarranted. The issue of equitable relief was
previously briefed and argued on the sche@greed to by the parties, no error had
occurred in entry of the judgment, and Krddexly has not persuaded the Court that such

relief is justified in light ofthe substantial damages awarded to remedy harm that was not

related to a financial loss.
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Krekelberg also requests that the Caumiend its order to include post-judgment
interest. Defendants do not dispute that iheppropriate. Accordingly, the Court will
amend its order to inclugmst-judgment interest.

The parties dispute the appropriate rate to apply. Krekelberg argues that the
“closest analogy” to the claim on whichesprevailed would bé2 U.S.C. § 1983 and
that courts have applied state langt@983 cases. (Doc. No. 775 at 4, 2.)

Where the cause of action arises frofederal statute, the question of whether
interest is to be allowed and the rate of computation is one of federaVlamsker v.
TMG Life Ins. Cq.54 F.3d 1322, 133(@Bth Cir. 1995). Th proper measure for
determining rates of both pre- and post-judgmeterest is found in 28 U.S.C. §1961.
Mansker 54 F.3d at 1331. “Interest shall Ha&ed on any money judgment in a civil
case recovered in a district court,” and shaltalculated “at a rate equal to the weekly
average l-year constant maturity Treasueydyias published by ¢hBoard of Governors
of the Federal Reserve System, for the calemdgk preceding” and the interest “shall
be compounded annually28 U.S.C. § 1961(a-b). Th&ourt grants post-judgment
interest on the award in this case to beudated in accordanacsith 28 U.S.C. § 1961.
V. Liquidated damages

The text of the DPPA neither requinest forecloses per violation awardsla v.
Destefanp869 F.3d 1198, 1201 (11th Cir. 201P)chler, 542 F.3d at 398. The
liquidated damages provision of the DPB&ves as an actual-damages “floor” of
$2,500, included in recognition tie fact that emotionaljiries would often result from

DPPA violations but woultye difficult to quantify. Potocnikat *11. Liquidated
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damages are a substitute for actual dama@egunqg 2017 WL 4354686, at *140ther
courts in this District have construed thedaage of the DPPA to set a floor of $2,500
per violation in certain circumstanceSee, e.gld., at *10;Kerr Karasov v. Caplan Law
Firm, P.A, Civ. No. 14-1503, 2018/L 6836930, at *14 (D. Min. Nov. 18, 2016). The
Court finds that under the circumstances hKrekelberg is fairly)compensated by the
amount awarded by the jury and the Court'sisien to award attornayfees and costs.
However, in the event that no actual damdgesbeen awarded, ibithe actual damages
amount is reduced on appeal, the Court fihds a cumulative awaraf $2,500 for each
of the 74 violations would bappropriate in order to fairlgompensate and deter repeated
violations.
CONCLUSION

The jury “represents the conscience of the communiBaicia v. City of Trenton
348 F.3d 726, 729 (8th Cir. 2003). Therevery reason to colude that the jury
intended its verdict as a sharp rebuke to two individual officers who seem to think that
they, and only they—not thesupervisors, not department policies, not state or federal
legislators nor courts at any level—decideaivtihey are permitted to do with their access
to the personal information of people in their community analihout the state. It is
equally likely that the verdict was intendedaastrong message to the city government
that was unwilling or unable t@in in these officers. The magnitude of the damages
awarded reflects the seriousne$she unacceptable conductdonestion. By now taking
even stronger corrective action, the MPD hasgportunity to show that this unfortunate

episode, involving a relative few individual aféirs, will not be repeated in the future and
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does not reflect the professionalism of thajority of Minneapbs’ law enforcement
officers. The MPD can set &xample for other departmenéd in so doing, can serve
the public interest and ¢hinterests of justice.

ORDER

Based upon the foregoing, and on allfiles, records, and proceedings heréln,
IS HEREBY ORDERED that:

1. Plaintiff Amy Elizabeth Krekelbelg)Request for Attorneys’ Fees (Doc.
Nos. [715], [746]) iISGRANTED in part. The Court awards Plaintiff $644,599.13 in
attorneys’ fees and $47,086.36 in costs.

2. Defendants Minneapolis, Heathéung, and Matthew Olson’s Motions
for Judgment as a Matter of Law, for a New Trial, to Alter/Amend/Correct Judgment, and
to Stay (Doc. Nos. [720]), [721]) aRANTED in part andDENIED in part. The
verdict shall remain as emézl. Judgment is stayedthout a requirement of bond
pending the outcome of Defendants’ appeal.

3. Plaintiff's Motion for Equiteble Relief (Doc. No. [722]) iISRANTED in
part.

a. Plaintiff's Requests Nos. 1-4 &6RANTED as described in the

Opinion Memorandum.

b. Plaintiff's Request No. 5 GRANTED. The parties shall submit a
joint proposal outlining the spe and nature of the revieamd report within thirty

(30) days of this Order. Absent an egment between the parties, each party shall

submit its own recommendation for theu®s consideration in a memorandum
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up to five pages in length, no later thaimtth(30) days from the issuance of this
Order.
C. Plaintiff's RequesiNo. 6 is respectfulYDENIED.

4. Plaintiff's Motion for Relief from Judgent to Add Pre-digment and Post-
Judgment Interest (Doc. No. [767])GRANTED in part andDENIED in part.
Post-judgment interest in aveked, to be calculated and accrue in accordance with
28 U.S.C. § 1961.

5. The Court declines to award liquidated damages.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: February 13, 2020 s/DonovaWV. Frank

DONOVANW. FRANK
United States District Judge
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