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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Unity Healthcare, Incet al.,
Plaintiffs,
V. @GseNo. 14CV-114(INHJIIK)

ORDER
County of Hennepirgt al.,

Defendant.

This case was brought lwo corporations, and the corporations’ AfricAmerican
owner,thatprovide housing and medical servideselderlyand disabled adults. The named
Defendants provide case managensstvices to elderly and disabled adults who receive federal
and state waiver benefits for services administered in community settingsiffRlallegein
their Second Amended Complathat Defendants discriminated against them in violation of
several federal antiscrimination lawsand deprived them of their constitutional substantive and
procedural due process rightBlaintiffs also bring state ardiscrimination,defamationand
tortious interferencelaims

A joint motion to dismiss the Second Amended Complaint pursuant to Rule 12(lag6) w
filed by Defendants Meridian Services, Inc. (“Meridian”), Lucy StewReople Incorporated
(“People”),Angela Reid, Carrie Davies, Axis Healthcare, LLC (“Axisihd Mary Blegert

Meridian and Stewaftavealso filed a separate motion that segismissalnd reasonablcosts

Hennepin County filed an answer and is not before the Court on these motions.
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and attorneyees pursuant to Rule 12(b)(1), Rule 12(b)(6), and Minn. Stat. 88 5%4 €dgand
626.557-

For the reaons set forth belovthe joint motion to dismiss granted in part and denied
in part. The portion of Meridian and Stewag&paratenotion seeking dismissal pursuant to
Minn. Stat. 8 626.557 is denied, and the portion seeking dismissal and costs and fe¢srney
pursuant to Minn. Stat. 8 554.@1seqs referred to Magistrate Judge Jeffrey J. Keyes for a
report and recommendation.

BACKGROUND

Minnesota participates in a federaimbursement program created by Medicaid that
assists certain qualified individuals in obtaining community- and hossed healthcare. The
program, known generally as the “waiver program,” was designed to help disablelderly
individuals seek treatment options thatintegrated with their community and avoid
institutionalized care. The Minnesota Department of HealtD§4”) licenses treatment
providers in Minnesota and monitors their compliance with regulations that governiviee wa
program.

Plaintiffs Unity Healthcare, Inq(*Unity”) and Dr. Thomas H. Johnson Housing With
Services, Inc.“HWS’) are both Minnesota corporations ownedRigintiff Beth Balenger, who
is an AfricanrAmericanwoman Unity provides healthcare services to its clients, some of whom
participate in the federal waiver program. HW®vides housing to tiseclients. Unity
operats under home care licenses issued by MDH. In addition, Unity and HWS had a contract
with Defendant Hennepin County known as the “Provider Agreement,” which governed the

amounts Unity and HWS could charge their clients and the standards they had to follow. Under

2 To avoid redundancy, this Court assumes Meridian and Stewart’'s separate mgtion onl

seeks relief that is not sought in the joint motion to dismiss.
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the terms of th€rovider Agreementiennepin County could cancel the agreement and withhold
payment to Unity and HWS, demand that Unity and HWS cease providing servatigile

waiver recipientsdiscontinue referrals of recipientsltimity and HWS, and removecipients

from Unity and HWS.

Defendants Meridian, People, and Axis provide case management services to individuals
participating in the waiver program. During the relevant tirdesendant Lucy Stewart was a
case manager at Mdran, Defendants Carrie Davies and Angela Reid were case managers at
People, and Bfendant Mary Blegen was a case manager at Ahsough a contract with
Hennepin County, these Defendants provided case management services to somésof Unity
waiver clierts. They did not contract directly with Unity, HWS, or Balenger.

In the spring of 2011, MDH conducted surveys of Unity’s operations. In August 2011,
MDH formally notified Unity of alleged violations and issued correction ordersOCober 11,
2011, MDH issued Unity a publicly available Notice of Noncompliance with Correctidar®
and a Notice of Conditional Licens@&he Notice of Noncompliance described multiple instances
when Unity failed to provide adequate health care and services. Under the conditearss,lic
Unity was barred from admitting new clierasd Unity had to disclose to each of its existing
clients that MDH had takethis action against Unity. MDH gave Unity until February 12, 2012
to comply with the correction orders. MDH lifted the conditional license in the suofr2@13.

In December 201 lfter MDH placed Unity on a conditional licenstennepin County
announced that it would not renew its Provider Agreement with Unity and HiWWEnuary
2012, Hennepin County reached an agreement with Unity to extend its contract forghtleg, m
subject to weekly monitoring by the County. The contract was eventually extémdeght
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Plaintiffs allege that,feer MDH placed Unity on a conditnal license, #ennepin
County case management supervisor instructed case managers, including the moving
Defendantsto relocate Unity’s clients to other providers. Plaintiffegdl thathe moving
Defendants violated several federal and state laws in their attempts to rdieddiertts.

STANDARD OF REVIEW

When ruling on anotionto dismiss, a court must accept the facts alleged in the
complaint as true and grant all reasonable infezsin favor of the plaintiffCrooks vLynch
557 F.3d 846, 848 (8th Cir. 2009). Although a complaint needamtéin detailed factual
allegations, “[a] pleading that offers ‘labels and conclusion& formulaic recitation of the
elements of a cause of action will not do.Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twombhg50 U.S. 544, 555 (200)7)“To survive a motion to
dismiss, a complaint must contain sufficient factual matter, accepted as true, to dtate @
relief that is plausible on its faceé.1d. (quotingTwombly,550 U.S. at 570)*A claim has facial
plausibility when the plaintiff pleads factual content that allows the court votieareasonable
inference that the defendant is liable for the misconduct alleddd.”

DISCUSSION

Counts | to VI of the complaint are federal agiscrimination andederal due process
claims. Counts VIl to XI are state awliscrimination, defamation, and tortious interference
claims. This Court will first discuss the federal law claims.

l. Federal Law Claims

A. 42 U.S.C. §1981

Plaintiffs allege a violation of 49.S.C. 8§ 1981, which provides all persons “the same

right . . . to make and enforce contracts . . . and to the full and equal benefit of all laws . . . as



enjoyed by white citizens.1d. at 1981(a).Plaintiffs seek to enforce section 1981fall and
equal benefit” clause against the moving DefendafezondAmended Complaint { 62. A
claim under the “full and equal benefit’ clause can only be asserted agaiasicors
Youngblood v. Hy-Vee Food Stores Ji266 F.3d 851, 855 (8th Cir. 200t§t. denied 535
U.S. 1017 (2002), anal section 1981 claim against a state actor must be asserted through section
1983. Jett v. Dallas Indep. Sch. Distt91 U.S. 701, 735 (1982)pnes v. McNeesé75 F.3d
1158, 1160 n.1 (8th Cir. 2012) (* When raiseckdily against a state actorgd 981claim must
be brought under 8 1983 Therefore, if thanovingDefendants are not state actors, the section
1981 claim based on the “full and equal benefit” clause should be dismissed. If thatare
actors, then the claiwf race discriminatioshould be made under section 1983. Either way, the
section 198klaim mustbe dismissed The allegations of the denial of equal rights under the law
will be construed to be part of Plaintiffs’ section 1@83m for race discrimination.

B. 42 U.S.C. § 1983—Racial Discrimination

Plaintiffs allege that Defendants’ actions are impermissible racial discrimination in
violation of 42 U.S.C. § 1983, which prohibits any person acting under color of law from
depriving dhers of their constitutional rightdd. To state asection 1983 race discrimination
claim, a plaintiff mayallegedirect evidence of racial discriminatitwy state actorsSeeU.S. v.
Frazier, 408 F.3d 1102, 1108 (8@ir. 2005),cert. denied546 U.S. 1151 (2006)A plaintiff
may alsoallege that state actors treated them differently than similarly situated individesds.
Klinger v. Dep’t of Corr, 31 F.3d 727, 731 (8th Cir. 1994grt. denied513 U.S. 1185 (1995).
Under a similarlysituated analysis, @laintiff's comparators must be “similarly situated in all

relevant respects.Woods v. ArkDept. of Correction 329 Fed. Appx. 688, 692 (8th Cir. 2009).



As a threshold matter, it must be determined whether Unity and HWS have standing to
bring a section 1983 claim for racial discrimination, even though they are corporaiibnsta
individuals with a racial identity. BecauB&intiff Balengerdoes not bring the section 1983
claim, Unity and HWS must have standing for the claim to survive. Second Amended
Complaint at p. 26 (Count Il asserted by Plaintiffs Unity and HWS). The Eigithitthas not
decided whether a corporation can have a racial iddatityie purposes of alleging racial
discrimination. SeeOti Kaga, Inc. v. S.D. Houfev. Auth, 342 F.3d 871, 880 (8th Cir. 2003).
However,severakircuits thathaveconsideedthe issue have held that corporations can have
standing to assert a racial discrimination claee Carnell Constr. Corp. v. Danville
Redevelopment &ous.Auth, 745 F.3d 703, 714-15 (4th Cir. 2014), and cases cited therein.
These circuit courts have taken two different approaches to establishing startugnigourth
Circuit and Ninth Circuibave held that “a minority-owned corporation may establish an
‘imputed racial identity’ for purposes of demonstrating standing to bringia df race
discrimination under federal law.Carnell Constr. Corp.745 F.3d at 715 (citinghinknet Ink
Info. Res., Incv. Sun Microsystems, In@68 F.3d 1053, 1059 (9th Cir. 2004)). The D.C.
Circuit has held thatregardless of the owner’s raeegorporation can assert a racial
discrimination claim if it suffered an injury because of discriminatory actionsatatithin the
zone of interests protected by the relevant stat@ersman v. Group Health Ass’'n, In631

F.2d 1565, 1569 (D.C. Cir. 199Mgcated on other grounds502 U.S. 1068 (1992)-or present

3 In Oti Kaga, a case decided befdrexmark Intern., Inc. v. Static Control Components,

Inc., 134 S.Ct. 1377 (2014), the court held that a non-profit corporation established and operated
by Native Americans had prudential standing to assert a race discriminatmontbtzugh the

court avoided deciding whether, absent such prudential considerations, the corporation would
have had standingOti Kaga 342 F.3d at 880, 888. Because Plaintiffs do not claim to be
vindicating rights on behalf of third parties, the same considerations do not apply here.
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purposes, the Cowntill assumehat Unity and HWS have standing to assersteion1983
racediscrimination claim.

In addition to establishing standirthe corporate Plaintiffs must plead fatiat
plausibly suggest that the moving Defendants are state adiSiwte action may be found if,
though only if, there is such a close nekaesveen the State and the challenged athian
seemingly private behavior may be fairly treated as that of the State iBedintwood Acadv.
Tenn. Secondary Sch. Athletic As§31 U.S. 288, 295 (2001giting Jackson v. MetroEdison
Co, 419 U.S. 345, 351 (1974) (internal quotation marks omitted). Boskegte actor, it is not
enough that an actor have a contract with the.sté¢e Rerdl-Baker v Kohn 457 U.S. 830,
832-33, 840-42 (1982) (holding that a private scheadnot a state actor despite its operation
under a contract with the state and receipt of state fulktis)ever,both the Supreme Court and
the Eighth Circuit have found state action whemigate actor had a contract with the state and
additional factors strengthened the nexus between the state and the challenge&eeéiitest
v. Atking 487 U.S. 42, 54 (1988holding that a physician under contract with the state to
provide medical services to inmates in a state prison acted under color of lawthetimeaning
of section 1983)Smith v. Insley’s Inc499 F.3d 875, 880-81 (8th Cir. 2007) (holding that a
towing company acted under color of state law when it had a contract with the dttdeved a
vehicle at the request of the sheriff’s office as part of an official criminakigation).

Plaintiffs allege that the moving Defendants laacbntract with the county to provide
case management servi@gl that the county’s case management supervisor, Robin Rohr,
issued instructions to thenin addition, Plaintiff alleges that the case management services for
disabled and elderly adults provided by the moving Defendants “is a functionec$arthe

state” and “norstate actors have no legal authority to provide” them. Second Amended



Complaint Y 4.Plaintiffs specifically allege thahe moving Defendants “are state actors when
they provide case manager services in the place and stead of Hennepin Clouatyfy 713.
Drawing all inferences in favor of the Plaintiffs, it is plausisiaough barely so-te infer from
these allegations and facts that the moving Defendants acted undefcéde law.

The next issue is whethBtaintiffs have alleged enough facts to raise an inference of
race discrimination. Plaintiffs’ complaint contains no allegationsieé¢ndants ever made
racially biased statements or ever discussed race in any coltesdover,thecomplaint does
not allege thaDefendantsattempts to remove their clients from Unity dreect evidence of
discrimination. The complaint appears &gt the theory that discrimination can be shown
becaus®efendants treated similarly situated wkotened competitors more favorablyhe
portion of the complaint relevant to the similarly situated analysis reads:

Caucasian owned facilities, including those owned and/or operated by
Pinnacle and defendants Meridian, Axis, and People, Inc., are not held to the same
standards as Plaintiffs. Indeed, Hennepin County and Rohr pushed for Pinnacle
taking over Unity’s operations knowing that (1) Pinnacle is a competitor of Unity;
and (2) Pinnacle has allegedly had its own licensing and safety issues. ,Further
although it strongly urged MDH to place Pinnacle on Unity’s property in October
2011 for the purpose of servicing Unity’s clients, Hennepin County was also
aware that Pinnacle did not have the resources or authority to care for Unity’s
clients. In addition, although many Caucasian owned entities within Hennepin
County have received citations by MDH related to their operations, on
information and belief, Hennepin County and its representatives, including the
other Defendants, did not take such destructive action against those elmtities.
fact, some Caucasian owfsic] facilities were found to be repeatedly ron
complant with the home health care rules for periods of 1-3 years. Yet the
Defendants continued to do business with these companies and did not engage in
such destructive behavior against them. Moreover, Hennepin County continues to
refer waiver participant®tCaucasian owned and operated facilities that have had
previous license violations.

SecondAmended Complairff 58.
In this paragraph, Plaintiffs identify four potential comparatBmsnacleand the three

entity Defendants. If Pinnacle is the comparator, the complaint is insufficient as tovimgm



Defendants because there is no allegatiah any of them favored Pinnacle over Unity. The
complaint repeatedly states that Hennepin County treated Pinnacle difféhantlynty, but
there is neexpressllegation that the oving Defendants did the samé&he other three
comparatordisted in the complairdre the entity Bfendants themselve$f it is true that each
entity Defendanfavoreditself overUnity, the plausible inference is nibtat it was motivated by
racial animus but that it was motivated by getérest. Racial animus could still be a platesi
motivation for each entity &fendat favoring a different entity &fendant ovetnity, though
thecomplaint does natlaim that this type of discriminatory relationsloipcurred among the
moving Defendants. Thus, for the moving Defendants, the complaint is deficient in providing
relevantcomparators.See Hager v. ArlDept. of Health 735 F.3d 1009, 1015 (8th Cir. 2013)
(discrimination complaintontainng only a conclusory allegation that similarly situated
comparatorsvere treated differentlwas insufficient to survive a motion to disnjiss

Evenif the Court were tassune thatPlaintiffs have sufciently identified specific
comparatorsthe comgaint remains deficient becaugedoes not plausibly suggest that the
comparators listed in the complaint were similarly situated to Uiftymparators must be
similarly situated in all relevant respects, including the misconduct attributablero He=
Rodgers v. U.S. Bank, N,A17 F.3d 845, 853 (8th Cir. 2005) (affirming dismissal of
discrimination claim in part because comparatoislfations were not of “comparable
seriousness”abrogated on other grounds by Torgerson v. City of Rochest8rF.3d 1031 (8th
Cir. 2011). Plaintiffs allege that Unity and the whitened competitors were similarly situated
because the whitewned comptitors had “received citations by MDH related to their
operations” and were “repeatedly roompliant with the home health care rules.” Second

Amended Complaint § 58. However, the complaint makes no reference to any other company



being placed on a coriatinal licensea more serious and public disciplinary action than
receiving citationd Thecomplaint'sspecific allegations of disparate treatment by the moving
Defendants all occued after, not before, the state imposed the conditional licetadich
point Plaintiffs andheir comparatorsvere not similarly situated

The complaint contains many broaliegations of discrimination favhich no time
frameis disclosed Only a few specific instares of alleged misconduct by the moving
Defendants can be gleaned from the compldtat: Meridian’s Stewart, the complaint alleges “a
particularly startling series oents beginning in January 2012/hen Stewart “urged Client A
to move, falsely claimed that Client A wisht®d move, and engaged in various other tactics to
get Client A to move and for government agencies to investigate and discipligeelatie¢d to
Client A.” SecondAmended Complairff 54. For Davies and Reid of People, the complaint
allegesthat, “during 2012,” theyalsely and‘'repeatedly told a client (‘Client B’) that s/lwad to
move from Unity and HWS, that it was unsafe to remain under Unity’s care, andibhaivds
interfering with Client B’s right to move.ld. at{ 5. For Axis’s Blegen thecomplaint alleges
thatin 2012 and “most recently in late summer/fall of 2013 defendant Mary Blegen began
encouraging Client C’s guardian to move her, falsely claiming that Unity andl Weve unable
to meet the Client’'s needsld. at{ 57. Each of theespecific instances occurred after Unity
failed to timely correct thelient-careproblems identified by the state in the correction orders
issued in Augusbf 2011, and each postdates October 11, 2011 conditional licensBy
October Plaintiffs and he comparatorgere not similarly situatedecause the state licensing
authority had determined that Plaintiffs’ misconduct required significtuatigher discipline

thanthe comparators~or, indeed, possibly any other competitor's— misconduct. From the

4 At hearing, Plaintiffs’ counsel stated thdt]é our knowledge, Unity was the first entity

that received the conditional license.” Hearing of Sept. 4, 2014. Transcript, p. 39.
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facts alleged, the only plausible inference is that Plaintiffs anddbmipetitors were differently
situatedat the time of the alleged disparate treatmand thus Plaintiffs have failed to plead
their section 1983 race discrimination clai®eeHager, 735 F.3d at 1015 (affirming dismissal
of discrimination claim because the plaintiff “does not allege facts showingrthiktrky
situated [comparators] were treated differently”).

It is true, as Plaintiffs argue, thidte moving Defendants’ naiscriminatory relationship
with Plaintiffs in prior years doeasot foreclose plausiblalegations of more recent
discrimination. Howevenyhen the alleged disparate treatment occurred only after Plaintiffs
were subject to significant and public discipline by #tatefor failure to provide adequate
health carethe plausible inference is not thaéfendants were suddenly motivated by racial
animus when they sought to move vulneratiilents elsewhetéutrather that they were
motivated by the findings of théage licensing authoritySee Lowe v. J.B. Hunt Transport, Inc.
963 F.2d 173, 175 (8th Cir. 1992) (“It is simply incredible, in light of the weakness of plaintiff's
evidence otherwise, that the company officials who hired him at agefiishad suddenly
developed an aversion to older people less than two years later.”).

For theentity Defendants, Plaintifisiust showone more elementvhen a plaintiff is
seeking to impose section 1983 liability against an entity, “the plaintiff must staihee is
an official policy orawidespread custom or practice of unconstitutional conduct that caused the
deprivation of a constitutional right.Marksmeier v. Davie622 F.3d 896, 902 (8th Cir. 2010)
(citing Monell v. Dep’t of Social Sery136 U.S. 658, 690-91 (1978)Jhe complaint allegeso
such policy or custorfor Axis, Meridian,or People.

C. 42 U.S.C. § 1985(3)-Conspiracy to Interfere with Plaintiffs’ Civil Rights
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Plaintiffs allege a conspiracy to interfere with their cnghts under 42 U.S.C. §
1985(3). To state a sectiof985(3) claim, a plaintiff must allege: (1) a conspiracy; (2) for the
purpose of depriving equal protection of the law; (3) an act in furtherance of theraopsand
(4) a resulting injury to person, property,emjoyment of a civil right.United Bhd. of
Carpenters & Joiners v. Sco#63 U.S. 825, 828-29 (1983). To satisfy the first pronaiatiff
must allege that thergas a meeting of the minds between two or more individuals to deprive the
plaintiff of her civil rights. SeeMcDowell v. Jones990 F.2d 433, 43@th Cir.1993). This
requirement is not a heightened pleading stand8e#! eatherman v. Tarrant Gy. Narcotics
Intelligence and Coordination Uni§07 U.S. 163, 168 (1993) (holding that Rule 9 heightened
pleading standardnly applies to claims of fraud or mistake

The conspiracy claim is based on the broad assertion that Defendants “mesediscus
and conspired with the individual defendants, third parties, and competitors of Unity é&doHW
deprive Plaintiffs’ of their substantive and procedural due process rights andet®Jdity and
HWS out of business.SecondAmendedComplaint 1 60-63Somewhat more specifically,
Plaintiffs allege that Hennepin County case management supeRaddn Rohr “instructed all
case manageiscluding, but not limited to [the moving Defendants,jmmediatelybegin
relocating Plaintiffs’ clients, and required that the case managers keiefoneed of their
progress.”ld. aty 45. Plaintiffs also allege that Rohr, Stewart, Davies, Reid and others
encouraged case managers to “carefully and frequently seeutimity and report to the police,
Adult Protection and MDH any perceived wrong on the part of Unity, HWS, and Balerder
at 1 44.

These allegations are insufficient to raise a plausible inference of a con$j@catise

they provide nspecific facts fronwhich to infer that that the moving Defendants had a meeting
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of the minds with Hennepin County or with each otieedeprive Plaintiffs of their civil rights
SeeRogers v. Bruntragei41 F.2d 853, 856 (8th Cir. 198&¥ffrming dismissal of
conspiracyclaimbeause “the complaint completely failed to allege any specific facts suggesting
sucha meeting of the minds”) (citation and internal quotation marks omitéesidiscussed
above, the complaint providesore specific allegationghenit describesactionsby eachentity
Defendant’'s employeesHowever pecausehese allegationare of separat@cidents involving
different Defendants, they do raiggest that there was a collectmeeting of the minds among
Defendants.See Habhab v. He®36 F.3d 963, 969 (8th Cir. 2008) (holding thatlated
incidents of [state] troopers reacting to [plaintiff's] business pregtidid not show a
conspiracy).

D. 42 U.S.C. § 2000d-Biscrimination in Federally Assisted Programs

Plaintiffs allege a violation of 42 U.S.C. § 2000d (“Title VI”), which provides that “[n]o
person in the United States shall, on the ground of race, color, or national origin, be excluded
from participation in, be denied the benefits of, or be subjected to discriminationamyder
program or activity receiving Federal financial assistante&.”To prevail on a Title VI claim, a
plaintiff mustbe an intended beneficiary of a federally funded progr@armi v. Metro. St.
Louis Sewer Dist620 F.2d 672, 674 (8th Cir. 1980) (“Congress did not intend to extend
protection under title VI to any person other than an intended beneficiary of fedarai il
assisance.”) abrogated on other grounds by Consol. Rail Corp. v. Darydéé U.S. 624
(1984).

Plaintiffs have not sufficiently pled a Title VI claim becausealegations do not
support a finding that theyere intended benefiaries of the waiver progranklaintiffs allege:

“The waiver programallow states toffer a diverse selection of services that are hant
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community-based to individuals who would otherwise be institutionalized.” Second Amended
Complaint § 21. Unity and HWSsertthat they are “third party beneficiaries of waiver funds.”
Id. at ] 73. On the facts allegedthe plaudile inference is thaecipients, rather than providers of
communitybased services, are the intended beneficiaries of the waiver progtamgress
intended to prevent the institutionalization of people whose needs could be met in the
community. Those people, not those who, like Plaintiffs, benefit financially from theapmpg
are the intended beneficiaries

E. 42 U.S.C. § 1983-Substantive and ProceduraDue Process

Plaintiffs allege a violation of substantive and procedural due process rights under section
1983. To state a procedural or substantive due process claim, a plaintiff must adietieth is
“a recognized liberty or property interest at staklnhnson v. City of Minneapoli$52 F.3d
859, 861 (8th Cir. 1998):Property interests are created by existing rules or understandings that
stem from an independesburce, such as state lawd’, but federal constitutional law
determines whether the interest created by state law rises to the level of &gnoteperty
interest. Memphis Light, Gas & Water Div. v. Craft36 U.S. 1, 9 (1978)To state a procedural
due process claim, a plaintiff must further allege tkta¢ ‘tlefendant deprived him of such an
interest without due process of lA&wGordon v. Hansenl68 F.3d 1109, 1114 (8th Cir. 1999).
To state a substantive due process claim, a plaintiff furtberallege government actions that
were “shocking to the contemporary consciendddwers v. City of Minneapoligl78 F.3d 869,
873 (8th Cir.2007) (internal quotatiomarksomitted)

“Analysis of either grocedural or substantive due process claim must begin with an
examiration of the interest allegedly violatédDover Elevator Co. v. AtkState Univ,. 64 F.3d

442, 445-46 (8th Cir. 1995Plaintiffs’ complaint can be construeddssert threproperty
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interests: their contract with Hennepin Counigir business relationships with their clierasd
their business reputationThe contract interest is insufficient to state a due process claim for two
reasons. Firsthe existence of a contract betwd@aintiffs and the state does roeate
cognizable due process property interests, and “a simple breach of contrawbtdises to the
level of a constitutional deprivationId. at 446(quotingMedical Laundry Serv. v. Bd. of
Trustees of Univ. of Ala906 F.2d 571, 573 (11th Cir. 1990)). Secd?dintiffs do not allege
thatthe moving Defendants were party to a contract thidm

Plaintiffs asserted property interest in the continued business relationship with their
clientsand the compensation received from those relationghgdso insufficient Plaintiffs do
not allege that Defendants succeeded in shutting down their businesses. Rathiis Blieige
that Defendants’ actions caused them to lose profits becausekemte left. But there is no
protectedporoperty interest ithe expectegrofits and value of a businesSee Minneapolis Taxi
Owners Coalition, Inc. v. City of Minneapqls72 F.3d 502, 510 (8th Cir. 2009%kicab
licensees do not have protected property interests in the market value b¢¢nsis”).
Plaintiffs allege that their clients, as participants in the waiver progtadsithe right to live in
the most integrated setting of their choic&écondAmended Complaint | 2&Rlaintiffs’
“subjective and unilateral expectation” that those clients would choose to contstag with
them is not sufficient to create a protected property inteGdtueller v. Goddardb31 F.3d
460, 463 (8th Cir. 2011) (citingoward v. Columbia Pub. Schidd, 363 F.3d 797, 803 (8th Cir.
2004)) (internal quotation marks omitted).

Finally, Plaintiffs’ interest in their reputation is also insufficiéecauséinjury to a
licensed professional’s reputation is insufficient to sustalne process liberty claimAustell

v. Sprenger690 F.3d 929, 937 (8th Cir. 2012). Thus, Plaintiffs’ substantive and procedural due
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process claims must fail because Plaintiffs have not pledtfattslausibly suggest they had a
constitutionally pratcted property interest.

Even if Plaintiffs had a property interest, to succeed on a substantive due praicess cl
Plaintiffs must show that state actors impermissibly interferedtiviiprotected property
interest in such a way as to “shock the consaer otherwise offend our judicial notions of
fairness, or must be offensive to human dignitrown v. Nix 33 F.3d 951, 953 (81Gir.

1994) see also Cnty. of Sacramento v. Lew&3 U.S. 833, 846 (1998) (establishing that the
cognizable level of executive abuse of power utidesubstantive due process clause is that
which shocks the consciencélhe allegations in Plaintiffs’ complaidio not meet this high bar.
Plaintiffs’ conclusory allegations that Defendants’ actions were “intruengeoutlandish” and
“conscious shockig” do not pass muster undgbal. Second Amended Complaint § 79.

Il. State Law Claims

A. Minn. Stat. § 363A.17—Business Discrimination

Plaintiffs allege that Defendants violated Minnesota’s business discriminatipklian.
Stat. 8 363A.17(3), which establishes liability for defendants who “intentionfliga¢o do
business with, to refuse to contract with, or to discriminate in the basic termsjar)cit
performance of the contraat/ith a plaintiff for discriminatory reasonsd.

In Kruegerv. Zeman Construction G&81 N.W.2d 858 (Minn. 2010), the Minnesota
Supreme Court considered whether this stattgates a private cause of action in favor of a
person not a party to a contraddl. at 863. The court “concluded that section 363As17
unambiguous and does not provide a cause of action for a person not a party to & aodtract
the statute does “not provide remedies to persons other than the contracting paraesic

Commc'ns Local 1B Health & Welfare Fund “A” v. CVS CaremarkpGd50 N.W.2d 682, 690
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(Minn. 2014)(citing Krueger, 781 N.W.2d at 863-64)Plaintiffs allege thathey conducted
business with the moving Defendants, but they do not allege that they had a contract with them
Thus, undeKrueger, they do notrticulatea cause of action against the moving Defendants for
a violation of Minn. Stat. 8 363A.17.

Plaintiffs argue that they have a cause of action against the moving Defendder
section 363A.17 because the “refuse to do business with” clatilse statute des not require a
contract. However,the Minnesota Supreme Court’s most recent interpretati&mnusger,
which is quoted above, does not distinguish this clause from the statute’s other clarsés w
stateghat sectiorB63A.17 “does not provide a cause of action for a person not a party to a
contract.” Graphic Commc’'ns850 N.W.2d at 689-90Furthermoreeven if the “refuse to do
business with” clause does not require a contRiatntiffs’ complaintsuggestshatthe moving
Defendand providedcase management services to their clients during the relevant winkss
theyalsoadvised the clients to leave Unity and attempted to influence Unity’s and HWS's
relationships with those client®laintiffs do not cite anguthorityinterpreaing the “refuse to do
business with” clause expansively to include this kind of advice and influ&tamtiffs
allegations that they and the moving Defendants engaged in “joint businessflgifaila
because Plaintiffs cite no authority expandd®@A.17 to cover non-contractual “joint business”
relationships. Thus, the allegations do not plausibly suggest that the moving Defegitigets r
to do business with Plaintiffs within the meaning of Minn. Stat. 8 363A.17.

B. Defamation

Plaintiffs also alleg that each Defendant defamed théin.prove defamation, a plaintiff
must show that the defendant ma¢®) ‘a false and defamatory statement about the plaif)ff

in unprivileged publication to a third partfc) thatharmed the plaintiff's reputation in the
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community.” Pope vESAServs, Inc., 406 F.3d 1001, 101(Bth Cir. 2005) (citation and
internal quotation marks omitte@brogated on other grounds Byrgerson v. City of
Rochester643 F.3d 1031 (8th Cir. 2011).eéferal courts favor specific pleading of defamation
claims becaust&knowledge of theexactlanguageused is necessary form responsive
pleadings.” Asayv. Hallmark Cards, Inc.594 F.2d 692, 699 (8th Cir. 1979)At“a minimum,
the plaintiff must allege who made the allegedly libelous statements, to whom tleemaabe,
and where.”Pope 406 F.3d at 101(citation and internal quotation marks omittediso, only
statements dfact are actionable becaude t'‘First Amendment protects statements of pure
opinion from defamation claims.McKee v. Laurion825 N.W.2d 725, 733 (Minn. 2013).

The complaint containgeneralizeallegations of defamation that are insufficient to state
a claim. Each Defendarst more specificallyalleged to have made defamatory statemenhtse
Court turns now to those allegations.

1. The Defamation Claims Against Blegen and Axis

The specifiddefamatory statement alleged to have been made by Blegen of Axis is that,
“in the late summer/fall of 2013 defendant Mary Blegen began encouraging Ckegiardian
to move her, falsely claiming that Unity and HWS were unable to meet the’€heptls.
SecondAmended Complaint § 57. This allegataoes not allege where the statements
occurred but more importantlgannot reasonably be interpreted as stating a fact that can be
proven true or false. Blegereflegedstatement, without moregpresents her opinidhatthe
client would bebetter served elsewher8ee Kapoor v. BrowrNo. A13-1402, 2014 WL
1516589, at *4 (Minn. CApp. Apr. 21, 2014) (doctor’s statement that she did not want another
doctor involved in her patients’ care was mere expression of preference and esgmtgiron of

potentially defamatory fact).

18



Thecomplaintalso alleges that “Hennepin County representatives falsely informed the
guardian [of Client C] that Unity/HWS was closing.” Second Amended Complaint Y83
statement purports to state a potentially defamatorylfatit too fails to meet the pleading
standard because it does not identify who made the defamatory statement.

2. The Defamation Claims Against Davies, Reid, and People

For Davies and Reid of Peoptbe defamatory remarlkatributed to thenoccurred
“during 2012,” when they falsely and “repeatedly told a client (‘Client B*) $fiae had to move
from Unity and HWS, that it was unsafe to remain under Unity’s care, and thgtwhst
interfering with Client B’s right to move.'Second Amended Complaint § 5&. addition,
Plairtiffs allege that Davies and Reid, “in the presence of others, including diedtstaff]]
falsely accused Plaintiffs and their counsel of interfering with Clientigg and desire to
move.” Id. Althoughthe complaint does not clearly state where these statements occurred, it
can be inferred that they happened at HWS because Client B was presumabtidixeng

Nevertheless, the allegations lack the requisite specifiBikgintiffs’ allegationsdo not
reference specific facts that Defendarasld argue were true or privilegedhis vagueness
compounded by the broad time frame—all of 202ven for whenthe statements might have
occurred. See Deleski Ins. Agency, Inc. v. Allstate Ins, 8o0. 13€V-1780, 2013 WL
6858573, at *12 (D. Minn. Dec. 30, 201@)jsmissingdefamation claim because@laintiffs do
not allege specific facts to show when the statement was, teagbom, and in what context.”).
Thus, Plaintiffs fail to state a claim forfdenation against Davies, Reid, Beople.

3. The Defamation Claims Against Stewart and Meridian

For Stewart of Meridian, thalleged defamation occurr@d August 2012, wheStewart

“caused to béiled a false police report alleging that Client A viesng sexually and possibly
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physicallyabusedat HWSby a Unity employeé and whenStewart‘called an ambulancnd
demanded thatlient A be removed from Unity/HWS because she was endangered and needed a
medical examination.” Secom&imended Complaint § 54.

The allegationsf defamatioraganst Stewart and Meridiaare the most specifignes in
the complaint. Theprovide the narrowest time franfi@ when the alleged defamation
occurred and theallegeddefamatory statements third partiesare the most factualMoreover,
it can be inferred that the defamation was stated in an official repibre policeand on a phone
call toemergency respondentalthough exact quotations are lacking, these allegations are
sufficiently specific tostate a claim for defamato See Schibursky v. Int'l Bus. Mach. Corp.
820 F. Supp. 1169, 1181 (D. Minn. 1993)he fact that [plaintiff] failed to recite the exact
language spoken is not fatal to her defamation claim.”).

Stewart and Meridian argue that the dedition claimshould fail because Stewat’
statements were traethat is, Stewantvas not falsely accusing Unity of abusing Client A but
truthfully reportng to otheravhatClient A had told her.However,the issues ofvhether Client
A accused Unity of abuse and whether Stewart reported that accusation withounigeomi
publisher of defamation herself raise factya¢stions inappropriate for resolutianthis stage of
litigation. Stewart and Meridian alsrgue that the claim is bad by Minn. Stat. 8 626.557,
which provides thatase managers must report accusations of maltreatment of a vulnerable adult
to a designated county unity, known as a “common entry point,” and that any “person who
makes a good faitfeport is immune from civil or criminal liabilitthat might otherwise result
from making the report.ld. at subds. 4, S5However, when a party asserts a privilege as a
defense, the burden is usually on that party to demonstrate the existence of ldgepfde

Jadwin v. Minneapolis Sta&& Trib. Co, 367 N.W.2d 476, 481 (Minn. 1985). Defendants do not
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argue that tusualallocation of burdens does not apply here, and, at this early stage, they have
not shown that Stewart acted in “goodtaias required for immunity under the statute.

Plaintiffs also allege that Stewart defamed them when she called the ambulance, an act tha
conceivably couldall outsidethe statutoryreporting process argfatutoryprivilege

Stewart ad Meridian also argue thall state law claims against them, including the
defamation claims, should be dismissed pursuant to MinnesotaSlaiEP law. Defendants’
ant-rSLAPP motionis discussed in sectiontelow.

C. Tortious Interference with Contracts

Plaintiffs allege tortious interference of their contractual relationshipstiegih clients.
To prevail on this claim, Plaintiffs must show) the existence of a contra¢2) defendants
knew about the contract; (3) intentional procneat of itsbreach; (4without justificaton; and
(5) damagesFurlev Sales & Assocs., Inc. v. N. Am. Auto. Warehouse 32f&.N.W.2d 20, 25
(Minn. 1982). As a threshold matter, Balenger does not allege that she was a party to any
contract with the clients. Therefore, her tortious interference tailismissed, leaving Unity
and HWS to assert the claim against Defendants.

Plaintiffs broadly assert that Defendants’ actions led to them “loosicigojger half of
their clients.” SecondAmended Complaint 9 48. This allegation is too broad to statena fdr
tortious interference because it does not identify specific contracts tleabmeached auggest
that Defendnts knew of the contracts.hi§ Court willnow turn to whether the more specific
allegationsagainstthe movingDefendants are suffiam to state &laim for tortious interference

1. TheTortious Interference Claim Against Blegen and Axis

Plaintiffs allege thatxis’s Blegen“falsely’ encouraged Client C to mové&econd

Amended Complaint § 57. h€ allegation fadto state a tortious interferemclaimbecause
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Plaintiffs do not allege that Defendants procured a breach of confitaetcomplaintlearly
states that, despitdegeris efforts,“Client C’s guardian refused to move Client Gd.

2. TheTortious Interference Claim Against Davies, Reid, and People

ForDavies, Reid, and People, the complaint suggests that Unity and HWS had contracts
with Client B, Defendants knew tiie contrac, Defendants procured a breach of the cordract
when they moved Client B from Unity, and Unity and HWS lost money as a rébut. § 56.
These allegations are sufficient to state a claim for tortious interferenceegjtbct to Unity and
HWS'’s contracts with Client B.

Defendantarguethat Plainiffs have not sufficiently plethat theinterference was
unjustified However ‘o] rdinarily, whether interference is justified is an issue of fatd
“[t]he burden of proving justification is on the defenddntsjesbo v. Ricks517 N.W.2d 585,
588 (Minn. 1994) At this early stage of litigation, Defendants have not proved justification.

Defendants also argue that the tortious interference claim is duplioative defamation
claim because it is based on the same underlying conduct, and the former claim should be
subsumed by the lattefhis argumentis based on the Minnesota Supreme Court’s holiiaty
a plaintiff's “claim of wrongful interference with business relationshipsieans of defamation
is essentially a part of his cause ofian for defamation” and thus oees within the statute of
limitations for defamation and not tortious interferen@éld v. Rarig 234 N.W.2d 775, 793
(Minn. 1975). However, he Minnesota Supreme Court confined its holdingitd to “the facts
of this casg andit is unclear whether the holding has any application outside statute of
limitationsissues.ld. This Court need natrestle withthe scope of the holding Wild, though,
becausdlaintiffs’ tortious interferencand defamatiorlaims do not depenenirely onthe

same underlying conducPlaintiffs allege thathe Defendantsnoved Client B to another
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provider. SecondAmended Complaint § 56. The act of moving the clienbt defamatory,
though it mght constitute tortious interfenee

3. TheTortious Interference Claim Against Stewart and Meridian

Plaintiffs’ allegations againsStewart and Meridian amaifficient to state a claim for
tortious interferencwvith respectto Unity and HWS'’s contractsith Client A It can be
plausibly inferredrom the complaint that Plaintiffs had contimefth Client A, Defendants
knew abouthe contracs, Defendants procured a breach af ¢bntracs when Stewarhad the
ambulance remove the client from Unitythout justification, and Plaintiffs Unity andWS lost
money as resultSecondAmended Complaint § 53-5%tewart and Meridida arguments that
they are protected by a privilege or statutory justification fail for¢lasons previously stated
with respect to the defamation claims against them.

D. Tortious Interference with ProspectiveContracts

Plaintiffs assert a claim for tortious interference with prospective contréotstate this
claim, Plaintiffs musshow (1) the existence of a reasonable expectation of economic
advantage; (2) defendant’s knowledge of that expectation of economic advaB)aigteidant
intentionally interfered with plaintiff's reasonable expectation of econaivantage and the
interference was either independently tortious or in violationstéi@ or federal statute o
regulation; (4) that in the absence of the wrongful act, it is reasonably proatopdaintiff
would have realized his economic advantage or benefit; and (5) the plaintiff sustainggslama
Gieseke v. IDCA, Inc844 N.W.2d 210, 219 (Minn. 2014).

Plaintiffs do not satisfy the fifth pronggainst anynoving Defendant because they do not
identify specific clients whose business was lost as a result of the dhegiderence.Seead. at

22122 (establishing in tortious interference claims a “regqaent to identify specific third
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parties with whom the plaintiff claims prospective economic relationshipdaintiffs
argument that the identity of specific clients is protected by law is no extueeir complaint,
Plaintiffs identify specific clients with whom they had contracts as Client A, B, and C. They
have not provided similar specificity with respect to prospective clients. aMerePlaintiffs
could have moved to produce those names under Bkas, Plaintiffs fail to stata claim for
tortious interference with prospective contracts

E. The Anti-SLAPP Motion

Defendants Stewart and Meridian, in addition to their motion to dismiss for feolure
state aclaim, have moved to bdhe state law claims against themmder Minnesota antt
SLAPP statutelMinn. Stat. 88 554.01-.05. The statute providédsawful conduct or speech that
is genuinely aimed in whole or in part at procuring favorable government actiomise from
liability, unless the conduct or speech constitutes a tort or a violation of a gersastitutional
rights.” Minn. Stat. 8§ 554.03. Procedurally, after an &#PP motion is filed, the court must
determinewhether the party seeking dismissal has natteeshtl showing that the underlying
“claim materially relates to an act of the moving party that involves public participahonn.
Stat. 8 554.02, subd. 1f the moving party has made its threshold showing, the second step is to
determine whether the party responding to the motion has produced clear and convincing
evidence that the moving party is not entitled to immunitynn. Stat. 8 554.02, subd. 2(3).
The Minnesota Supreme Court has recently held that the responding party canntst looeden
through reliance on the allegations but mymbtiuce evidence to defeat an éBitiAPP
motion” Leiendecker v. Asian Women United of Minnes®48 N.W.2d 224, 233 (Minn.
2014). In addition, the responding party must typically meet this burden without discovery

because discovery is suspended once an anti-SLAPP motion is filed, unless the regaotyding
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can show “good cause” for limited discovery. Minn. Stat. 8 554.02, subd. 2(1). If the moving
party prevails on its an8LAPP motionit shall be awarded attorney fees and can petition the
court for damagesld. at § 554.04.
This Court referStewart and Meridian’s arRBLAPP motion to Magistrate Judge Jeffrey
J. Keyes for a report and recommendation.
Il CONCLUSION
Based on the files, records, and proceedings herein, and for the reasons stated above, IT
IS ORDERED THAT:
1. Defendarg’ Joint Motion to Dismiss [Docket No. 127] is GRANTED IN PART and
DENIED IN PART as follows
a. The notion is DENIEDas to Plaintiffs’ defamation claims against Defendants
Meridian and Stewart with respect to statements about Plaintiffs’ treatment of
Client A (Counts VIIHX).
b. The motion iIDENIED as to Unity’'s and HWS's tortious interference claim
against Defendants Mdran and Stewart with respect to Unity’s and HWS’s
contracts with Client A (Count X).
c. The motion iDENIED as to Unity’s and HWS's tortious interference claim
against Defendants People, Davies, and Reid with respect to Unity’s and
HWS'’s contracts with Cént B (Count X).
d. In all other respects, the motionGRANTED and theclaims DISMISSED.
2. Defendants Meridian and Stewariotion to Dismiss [Docket No. 125] is DENIED

and REFERRED as follows:
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a. The portion of the motioseekingdismissal pursuant to Minn. Stat. § 626.557
is DENIED.

b. The portion of the motion seekimismissaland reasonable costs and attorney
feespursuant to Minnesota’s anti-SLAPP law, Minn. Stat. 8§ 554.01-.05, is
referred to Magistrate Judge Jeffrey J. Keyes for a Report and

Recommendatiopursuant to 28 U.S.C. § 636(b)(1).

Dated: Decembet, 2014

s/Joan N. Ericksen
JOAN N. ERICKSEN
United States District Judge
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