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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Publishing House of the Evangelical
Lutheran Church in America,
d/b/a Augsburg Fortress Publishers,
a Minnesota nonprofit corporation,
Plaintiff,
V. Case No. 1dv-550 (JNE/BRT)
ORDER
Hartford Fire Insurance Company, and
Hartford Casualty Insurance Company,

Defendants.

This matter is an insurance coveraggpute ovewhether DefendastHartford Fire
Insurance Compargnd HartfordCasualty Insurance Compa(tyartford) breachedlutiesto
defend and indemnify Plaintiff Augsburg Fortress Publishers (AFP) in an vimgeslass action
lawsuit. AFP and Hartford havided motions for summary judgmerfor the reasons provided
below, the Court finds that Hartford did not breach its duty to defend or indemnify. The Court
grants Hartford’s motion and denies AFP’s motion.

BACKGROUND

AFP is a Minnesota nonprofit corporation. AFP and its predecessor maintainedeal defi
benefit pension plan (the Plan) for its employees ameéesuntil 2010, when the Plan was
terminated In April 2010, a class of participardad beneficiaries the Plan filed a lawsuit,
allegng thatAFP and other defendants were liable for underiomgthe Planandfailing to
disclose information regardirtge Plan’dunding and the ability to payrpjectedbenefits.

At the time, AFP had general liability coverage through a primary policykatkford

Fire Insurance Companyhispolicy includedEmployee Benefits Liability (EBL) coverage with
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limits of $1 million. AFP also had an umbrella policy through Hartford Casuatiyramce
Company that provided excess coverage, including excess EBL coveragenititiof $10
million. Theterms and definitions of the EBL coverage in tha&buvellapolicy follow form to
those in the primary policyrthe EBL coveragerovidedinsurance fotfdamagesthe insured is
obligated to pay because of “injury that arises out of any negligent actpeomission in the
‘administration’ of your ‘employee benefits prograihs

AFP tendered the complaint in the underlying class acti@réat American Insurance
Company GAIC), its fiduciary liability insurer. GAIC acknowledged defense coveragegsubj
to a reservation of rights. AFP also tendered the complaint to Hartford, seelengalahd
indemnity coverage. Hartford issued a letter declining coverage. AFP kefurtl@pprised of
developments in the underlying litigation, and Hartford maintained its denial of cevaiag
underlyingmattereventuallysettled. AFP contributed $million to the settlement, with $2.2
million coming from its own funds and $1 million fro®AIC.

AFP filed this action in state coudlleging Hartford breached its duty to defend and
indemnify. AFP brought the claims for itself and on formal assignment from GAIC. Hartfo
removed to this Court. AFP and Hartford have both moved for summary judgment.

STANDARD

Summaryjudgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter oHeavR. Civ. P.

56(a). To support an assertion that a fact cannot be or is genuinely disputed, a paciterftost
particular pats of materials in the record,” shdthat the materials cited do not establish the
absence or presenoéa genuine dispute,” or show “that an adverse party cannot produce

admissible evidence to support the faEed.R. Civ. P. 56(c)(1)(AHB). “The court need
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consider only the cited materials, but it may consider other materials ircthd.fé-ed.R. Civ.
P. 56(c)(3). In determining whethemmmaryudgmentis appropriate, a court must view facts
that the parties genuinely dispute in the light most favorable to the nonm@icmty.
DeStefanp557 U.S. 557, 586 (2009nd draw all justifiable inferences from the evidence in the
nonmovants favor,Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986)

DISCUSSION

AFP seeks a declaration thdartford owes AFP defense and indemmityerage in the
underlying matteanddefense costs arsttlement contributionfer that matterHartford seeks
dismissal of the claims againsaitd a declaratiothatit has no obligation to defend or
indemnify AFP in the underlying matter.

In determning whether Hartford has a duty to defend AFP, the Court compares the
language in the underlying complaint to the language in the insurance Raimpdeling
Dimensions, Inc. v. Integrity Mut. Ins. €819 N.W.2d 602, 616 (Minn. 2012j).any part of the
suit isarguablywithin thescopeof coverageHartford must defend\FP. Id. AFP bears the
initial burden of proving prima facie coveragederthe insurance policyd. at 617. IfAFP
meets its burderthe burden shifts to Hartford to prove coverage is barred under exclusions in
the policy.ld. Any ambiguities are construed against the insuvidica, Inc. v. Atlantic Mut.

Ins. Co, 566 N.W.2d 74, 77 (Minn. 1997).
The policy at issue covefdamages’AFP is obligated to palyecause ofinjury that

arises out of any negligent act, error or omission in the ‘administratigiwur ‘employee
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benefits program$.! It is undisputed that the Plan is anftployee benefits progrdmwithin the
meaning of the policyThepolicy defines administratioi as:

a. Giving counsel to your employees or their dependents and beneficiaries, with
respect to interpreting the scopieyour “employee benefits progrénor their
eligibility to partidpate in such programs; and

b. Handling records in connectiontiv“employee benefits program.”

While conceding that many of the allegations in the underlying complainotfall
within the policy limits AFP argues thatoverage is triggered allegatonsthatthe underlying
plaintiffs were injured by AFP’s failure disclose information regarding contributionghe
Plan, the funding athe Planand theability to paypensiorbenefits. AFP argues that the

following paragraphs particularallegenegligence in the administration of the Plan

78. . . .Defendants misled Plaintiffs by advising them, repeatedly, that their
pension benefits were secure. For example, Defendants regularly serit benefi
statements to Plaintiffs and other Class membertmgthey would receive
projected benefits upon their retirement, in specific amounts.

175. Defendantgbreached their duty to inform participants fully by failing to
provide complete and accurate information regarding Augsburg’s contributions to
the Planand generally conveying through statements and omissions inaccurate
information regarding Augsburg’s underpayments and the underfunded nature of
the Plan.

176. Misleading and inaccurate information concerning the Plan and its funding
was stated in the affial documents disseminated to Plaintiffs and other Plan
participants.

The latter two paragraphs are explicitly tied to a claim for breach of fidudidyyto disclose.

The first paragraph is alleged as part of the background facts common to all counts.
Hartford argues that these allegatiolosnot trigger coverage because they do not allege

negligent acts. While the allegations do not use negligence or negligentzguagetheyalso

do not allegehatthe conduct was intentional and do not foreclose the possibility of negligence.

! Minnesota law broadly defines the phrase “arising out of” to connote “originatingfr

“growing out of,” or “flowing from.” Dougherty v. State Farm Mut. Ins. C699 N.W.2d 741,
744 (Minn. 2005).



Accordingly, the Court finds that the allegatioagse an arguable possibility of negligen&ze
Euchner-USA, Inc. v. Hartford Cas. Ins. C654 F.3d 136, 141 (2d Cir. 2014) (finding that an
underlying complaint “raised r@asonable possibility of negligence” where “it was not alleged
whether [the defendant’s action] was done intentionally or negligently”).

Hartford also argues that the allegations do not involve “administration” leettass
term, as used in insurancedlips, covers only ministerial and natiscretionaryacts.See, e.g.,
Maryland Cas. Co. v. Economy Bookbinding Corp. Pension Plan and Baist.Supp. 410,
413 (D.N.J.1985)iGterpreting“administratiofi in an insurance policy to include onlyélatively
routine, ministerial act3’” However, the insurance policy at issue does not contain any language
limiting the definition of “administration” in this waysee Euchnei754 F.3d at 142¢jecting
Hartford’s argumenthat the term “administration” in itS8BL policy was limited to ministerial
acts because “no construction can modify the definition of the term in the contrdotgipr
Even iftheword had the more limited definition urged by Hartford, the Court finds that the
allegations identified by AFBrguablyinvolve nondiscretionaryacts, such as thendlingof
Planrelated communicatiorend the calculation of projected benefits

Hartford alsaassertghat these allegations do not trigger coverage because they are based
on AFP’s intentional and non-negligent funding decisions, which are indisputably notccbyere
the policy. Hartford’s reasoning is that the underlying complaint expresslyAiRRS alleged
failure o disclose informatiowith AFP’s funding decisionBy, for example, alleging that
AFP’s statementand omissiongvere ‘regarding Augsburg’s underpayments and the
underfunded nature of the PlaRlartford is correct that AFP’s statements and omissadagit
the Plan are connectéd AFP’s funding decisions. But this connection does not defeat AFP’s

prima facie case for coveradgeo meet its burden, AFP must show that the underlying complaint
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arguably sought damages arising from a negligent act in the administratnenRiah AFP has
shown that the allegations about AFP’s disclosure failmest thisstandardin part because the
failures were arguably negligef@overage is not defeated by the fact,tbat forsome
intentional decisionghe arguablyegligentacts giving rise to potential liabilityould not have
occurred or would not have injured the underlying plaintiffs.

The Court finds thahe underlying allegations identified ByP arguably come within
the policy limits.The burden now shifts to Hartford to show that coverage is blayred
exclusions in the polic\Remodeling Dimension819 N.W.2d at 617.

Hartford first argues that coverage is excluded under exclusion c, whicloliaragsor
“[a]ny dishonest, fraudulent, criminal or malicious act.” Hartford argues thasAdieged
failure to discloe was fraudulentHowever the allegations relied on by AFP to establish
coverage do not expresdilegeintentionalfraud. The allegations ar@rimarily tied to a claim
for abreach of fiduciary dutyThe Minnesota Supreme Court has characterized a breach of
fiduciary duty as a “@nstructive fraud,” which is “not actual fraud?erl v. St. Paul Fire &
Marine Ins. Co.345 N.W.2d 209, 213 (Minn. 1984). Rerl, a case involving attorney
malpractice insurancéhe court heldhatthe“policy exclusion for ‘fraudulentacts or omissios
does not encompass constructive fraud for breach of a fiduciary thhtiflartford does not
addresghis holding or otherwise explain why allegations of construétaugd should trigger the
policy exclusionn this matter For the proposition that allegations of breachfduciary duty
to disclose constitute allegations of fraud under Minnesota law, Hhditestwo Minnesota
cases, neither of which involves insurance policies and both of whictaprehe Minnesota
Supreme Court’s holding iRerl. Accordingly, Hartford has not met its burden with respect to

barring coverage under exclusion c.



Hartford, though, shows that talegationgelied on by AFP to establish coveraye
barredby exclusions d and f. Exclusion d barverage forthe “failure of any investment or
saving program to penfm as represented by an insufelhis provision excludesoverage
based ontheallegations thaBFP misleadinglyconveyedhat thepension benefits were secure
by, for examplestatingthatthe Plan participantsvould receive projected benefits upon their
retirement.” These altg@tions seek liability based on tfaet that the Pladid not turn out to be
as secure as AFP claimed and did not produce the benefits projected byh&pBlicy
language clearly establishes thatls misrepresentations about how the Plan would perform are
not covered.

Under exclusion f, the insurance policy does not cover:

The failure é any insured to:

(1) Perform any obligatiarior]?

(2) Fulfill any guarantee;

with respect to:

(1) Thepayment of benefits under angriployee benefits prograhmr
(2) The providing, handling or investing of funds relatingiy of these.

This provision excludes #allegations seeking liability based on AFRture to
discloseinformation with respect to contributions, funding, and the payment of benefits. The firs
two phrases of exclusion f asatisfiedbecausehte underlying complaint alleges that AFP’s
failure to disclose was a failure to perform a @iduy duty. A fiduciary duty is an obligation.

Thus, AFP’s failure was a failure of amsured to perform an obligation.
The issue becomes whether thgure to disclose wasvith respect to” the “payment of

benefits” or the providing, handling or investing of fundsdlating tothe PlanThe underlying

2 The policy language does not provide a conjunction connecting the phest®rPany

obligation” with “Fulfill any guarantee.” However, both parties, in their briagsumehey are
linked by the conjunction “or.SeeDefendantsCombined Memorandum at 29 (“Exclusion f.
bars coverage for the failure of the insured to perform any obligation ol &nljilguarantee . . .
); Plaintiff's Reply Memorandum at 11 (*“Those exclusions state that the ansardoes not
apply to’ . . . the failure of any insured to perform any obligation or fulfillgugrantee . . . .").

7



complaintrepeatedly alleges that AFRIssclosure failuresvere”regarding AFP’s
contributionsto the Planthefunding of thePlan, anahe ability to pay pension benefits.
Allegations regarding the ability to pay pension benefits are allegationsesphat to the
“payment of benefits” under the Plailegations regardind\FP’s contributions to and funding
of the Plan arallegations with respect to thproviding, handling or investing of fundsglating
to the Plan. Thugheallegations seeking liability fohkFP’s failure to disclose information
regardingcontributions, funding, and the payment of benéfliswithin the operativéanguage
of exclusion f.

In sum, to show Hartford has a duty to defeABP relies orseveralunderlying
allegationsThese allegationsatisfyAFP’s burden of establishingima facie coveragdut
these same allegations are barred from coverage paliey exclusions d and While
ambiguities are to be construed against the insurer, the Court finds that the pohtyguoaisly
does not apply to these allegations.

Hartford, citing to language in the underlying complaint and the polgsgrgshat the
otherallegationan the underlying complaint either do not trigger coveradgalbwithin a policy
exclusion AFP, in its reply, does noeébut these ssertionsand instead reiteraté@s position that
coverage existthroughtheallegations abouAFP’s failureto inform thePlan participants
regardingthe underfunding of the Plan and the security of the benefits. Hartford, having shown

that liability based on these allegations is excluded under the policy, has metiéis biur

3 Paragraph 175 of the underlying complailieges that the defendantisclosure failures

were ‘regarding Augsburg’s contributions to the Plan” and “regarding Augsburg’s
underpayments and the underfunded nature of the Plan.” Paragraph 177 allégksebeere
“regarding the funding of the Plan” and “regarding contribution, funding, and projecteg abili
pay the pnsions.”



provingthat the cause of action falls outside $leepe of coverage and does not trigger
Hartford’s duty to defend.

Because the duty to defend is broader than the duty to indemnify, there is no duty to
indemnify where there is no duty to defeBeeFlorists' Mut. Ins. Co. v. Wagners Greenhouses,
Inc., 535 F. Supp. 2d 947, 950 (D. Minn. 2008). Having found that Hartford has no duty to
defend AFP in the underlying matter, the Calsbfinds that Hartford does not have a duty to
indemnify. Accordingly, AFP’s duty to defend and duty to indemnify action agaewstard
fails.

CONCLUSION

Based on the files, records, and proceedings herein, and for the reasons stated above, IT

IS ORDERED THAT:

1. Plaintiff's motion for summary judgment [Docket No. 23] is DENIED;
2. Defendants’ motion for summary judgment [Docket No. 32] is GRANTED;
3. This action is DISMISSED with prejudice.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: Septembdr6, 2015

s/Joan N. Ericksen

JOAN N. ERICKSEN
United States Distct Judge




