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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Julie Kay Mapson, Case No. 14v-1257 (SRN/BRT)

Plaintiff,
ORDER ADOPTING REPORT AND
V. RECOMMENDATION

Carolyn W. Colvin,
Acting Commissioner of Social Security,

Defendant.

Daniel L. McGarry, Esq., Collins, Buckley, Sauntry, and Haugh, PLLP, counsel for
Plaintiff.

Pamela A. Marentette, Esd\ssistant United States Attorney, counsel for Defendant.

SUSAN RICHARD NELSON, United States District Judge

This matter is before the Court on the Report and Recommendation (“R & R”) of
Magistrate Judge Becky R. Thorson dated July 16, 2015 [Doc. No. 28]. Inthe R & R,
Magistrate Judge Thorson recommendéat this Court deny PlaintiffJuie Kay
Mapson’s (“Plaintiff’) Motion for Summary JudgmenfDoc. No. 2(Q and grant
DefendantCommissioner of Social Secury(“the Commissioner” or “Defendant”)
Motion for Summary Judgent[Doc. No. 23]. Plaintiff filed timely objections to tHe
& R (“Objections”) [Doc. No. 30]. Defendant filed a “Non-Objection Response” to the R
& R [Doc. No. 29] stating thathe recommendation should be adopted basedits
findings and Defendant'’Motion for Summary Judgmemind Memorandum in Support

of Motion for Summary Judgment [Doc. No. 24]. Defendant did not respond specifically
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to Plaintiff's objections.

According to statute, the Court must conducdeanovo review of any portion of
the Magistrate Judge's opinion to which specific objections are made.28. §
636(b)(1) Fed.R . Civ.P. 72(b); D. Minn. L.R. 72.2(b). Based on tliatnovo review,
the Court adopts the R & R, grants Defendant's Motion, and denies Plaintiff's Motion.

l. BACKGROUND

The factual and procedurdlaciground of this Social Securitynatter is well
documented in the R & R and is incorporated herein by refereBeeR(& R at 1-28.)

A. Procedural Background

Plaintiff filed both a Title 1l application for disability insurance benefits and an
application for supplemental security income under Title XVI in September 2012at (Tr.
9.)' The Social Security Administration (“SSA”) denied Plaintiff's application in
December 2012 anagainon reconsideration in April 2013.Id() Plaintiff requested a
hearing before an Administrative Law Judge (“ALJ”) and that hearing was held in
October 2013. 1d.) The ALJ similarly denied Plaintiff's applications in December 2013
and the Social Security Appeals Council denied Plaintiff’'s request for review in February
2014. (d. at -5, 22.) The Appeals Council’s denial made the ALJ’s decision the final
decision of the Commissionefee20 C.F.R. § 404.981. Plaintiff sought judicial review,
pursuant to 42 U.S.C. § 405(g), through this action [Doc. No. 1]. The parties

subsequently filed cross-motions for summary judgment [Doc. Nos. 20, 23].

! Throughout this Opinion, the abbreviation “Tr.” is used to reference the Astraitive Record
[Doc. No. 8].



B. Factual Background

Plaintiff has a long history of medical issuesluding a back condition, chronic
pain, gastric bypass, hyperthyroidism, carpel tunnel syndrome, ankle mobility problems
restless limbyndrome, andlaytime sleepiness/fatigue and obstructive sleep apSee (

R & R at 316.) Plaintiff received numerous treatments to address these problems
including surgeries, pain medication, gpibraces, a BiPAP machine (related to the
sleep apn@aand physical therapy, in an attempt to allevRintiff’'s symptoms. $ee

id.)

Plaintiff also suffered from mental health issues including depression and anxiety.
(Seeid. at 1621.) She regularlyreceived treatmentfrom various mental health
providers, including a psychiatrist, Dr. Joseph Richmond (“Richmond”), and a
psychotherapist, Mr. Donald Resemius (“Resemius”yee(d.) The combination of
therapy and medication had mixed resuitgreating Plaintiff's mental health symptoms.
(Seeid.) Notably, Plaintiff was hospitalized, for short periods of a few days @adhly
of 2013 and again in September of that same year due to mentaldoeitins (Seeid.
at 19-20.)

C. Hearing Testimony

An administrative hearing was held in Octo2él3before the ALJ (Tr. at 31.)
Plaintiff testified on a variety of subjects related to her ability to care for herself, perform
various daily functions, her mental health issues and their impact on her functional
abilities, and the physical ailments she suffers from, including chronic fageR(& R

at 2:23) An independent medical expert, Dr. Andrew Murphy Steiner (“Steiner”)
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testified based on his assessment of Plaintiff's medical recoB=eR(& R at 2425.)
He testifiedthat Plaintiff was diagnosed with chronic pain syndrome, obesity with a
history of bypass procedure, hyperthyroidism, obstructive sleep apnea, and restless leg
syndrome. (R & R at 24.) Steiner also testified regarding Plaintiff’s long history of
physical ailments and the mixed successasious attempts to treat those ailmentSed
id. at 24-25.)

Lastly, a vocational expert, Richard Brezinski (“Brezinski”), testifieBeeR & R
at 2324.) The ALJ posed a hypothetical to Brezinski which asked him to take into
account numerous impairmerdaad associated limitations and determine whether there
were jobs available for a person with such limitations in the national econ@egid()
Brezinski found that a person faced with these impairments and limitations would be
unable to perform Plaintiff's relevant past work, but could find work in other areas of the
economy. $Heeid.)

D. ALJ's Findings and Decision

The ALJ ultimately concluded that Plaintiff was not under a disapdgythat term
is defined by the Social Security Act, from May 2009 (when Plaintiff claimed her
disability arose) to the date of the decision. (Tr. at 22.) Following thestige
evaluation set forth in 20 C.F.R. § 404.1520(a), and considering the ashtiiaistrative
record, the ALJ made the following determinations.

First, the ALJ concludethatPlaintiff had not engaged in any gainful employment
since the alleged eset date of her disabilitiegTr. at11.) Second, the ALJ fourttiat

Plaintiff had a number of “severe impairments” including chronic pain, obesity,
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hyperthyroidism, obstructive sleep apnea, restless leg syndrome, back pain, daytime
sleepiness, major depressive disorder (recurrent, moderate severity), anxiety disorder,
episodic mood disorders, carpel tunnel syndrome, neck and upper body pain related to
cervical disc disease, and a variety spinal impairments. 14.) Third, the ALJ
determined thatPlaintiff’'s impairments, individually or together, did not meet the
severity requirements under the applicable SSA guidelindsat(1213.) Similarly, the
ALJ found that theevidencedid not show Plaintiff met the criterifor a mental
impairment functional limitation incompatible with the ability to engage in gainful
activity. (Id. at 13-14.)

Although the ALJ foundhat Plaintiff’'s alleged symptoms could reasonalbky
caused by her medical impairments, he determihatPlaintiff's representations about
the intensity, persistence, and functiondiiyiting effects of those symptomeere
generally not credible. Id. at 16-17) The ALJ also decidedhat Plaintiff had the
residual functioning capacity (“RFC”) to perform sedentary work as defined by the SSA
guidelines, with certain additional limitations related to movement and tasks to be
performed. (Id. at 15.)n that process, the ALJ afforded “little evidentiary weight” to the
opinions of Richmond and Resemius because they were “not generally consistent with
the evidence taken as a whole.” (Id. at 19-20.)

Fourth, the ALJ concludetthatPlaintiff could not perform any of her past relevant
work in the face of these impairments and limitations. (Tr. at 20.) Fifth and finally, the
ALJ determined that there was work in the national econthieyPlaintiff could perform

even with these impairments and limitations. (Tr. aR2) Ultimately, the ALJ found

5



that Plaintiff wasnhot under a disability during the relevant period accordirZpt€.F.R.
88 404.1520(g) and 416.920(g). (Tr. at 22.)

E. Plaintiff's Objections tothe R & R

On judicialappeal of the ALJ’s decision, the Magistrate Judge recommehded
Plaintiff's Motion for Summary Judgment be denied and Defendant's Motion for
Summary Judgment be granted, effectively upholding the ALJ’'s decision. (R & R at 1,
44.) Plaintiff presents four objections to the R & R. First, Plaintiff claims the ALJ
“‘committed multiple errors” in considering various medical opinions and what weight
they should be given. (Objections a#t) Second, Plaintiff alleges the ALJ erred when
deciding to discounPlaintiff's subjective claims about her impairments and functional
abilities. (d. at 46.) Third, Plaintiff asserts the Commissioner failed to meet her burden
of proof in showing there were jobs in the national economy Plaintiff could perform,
despiteher impairments and limitations.ld( at 6.) Fourth, Plaintiff contends the case
must be remanded to the Commissios@that new evidence can be considereldl. &t
6-8.)
Il. DISCUSSION

This Court’s review of the Commissioner’s decision is

to determine whether th€ommissioner’'s findingsare supported by

substantial evidence on the record as a whole. Substantial evidence is less

than a preponderance, but is enough that a reasonable mind would find it

adequate to supporthe Commissioner’s anclusion. In determining

whether existing evidence is substantial, we consider evidence that detracts

from theCommissioner'slecision as well as evidence that supportsAs.

long as substantial evidence in the record supportsCtiramissioner’s

decisbn, we may not reverse it because substantial evidence exists in the
record that would have supported a contrary outcome, or because we would
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have decided the case differently.

McKinney v. Apfel, 228 F.3d 860, 863 (8th Cir. 200@jtations omitted). If it is

possible “to draw two inconsistent positions from the evidence and one of those positions
represents the agency's findings,” the Coomist uphold thoseagency findings.

Robinson v. Sullivan, 956 F.2d 836, 838 (8th iR92). In order to assess the

substantial nature of the evidence supporting the decision of the ALJ, this Court must

consider the record as a whole. Hutsell v. Sullivan, 892 F.2d 74#4948th Cir.

1989).

A. Objection: Weight Given to Medical Opinions

Plaintiff alleges the ALJ committed several errors when assessing various medical
opinions in the record. (Objections a#t) First, she argues that the ALJ erred by giving
little evidentiary weight to the opinions of Plaintiff’'s psychiatrist, Richmond, or her
psychotherapist, Resemius, without “analyzing the required factors under 20 C.F.R.
404.1527(d).? (Id. at 2.) Second, because the ALJ gave “no opinion, analysis, or
weight” to the opinions of Dr. Hillstronf*Hillstrom”), Dr. Vacca(“Vacca”), Dr. Niemi
(“Niemi”), and James KeariftKearin”) (a physician’s assistant), Plaintiff contends that
this is “prejudicial error that requires remand.ld(at4.) Plaintiff asserts that these
treating physicians, and others, offered medical opinions that the ALJ was “required to
mention and consider.”1d. at 34.) For the reasons stated below, both objections are

overruled.

2 The Court presumes Plaintiff meant to cite 20 C.F.R. § 404.1527(c) as this, and not
1527(d), lays out the factors to be considered when evaluating a medical opinion.
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1. Analysis of the factors of 20 C.F.R. 8§ 404.1527(c)
When deciding the weight to give a medical opinion an ALJ “must ‘always give

good reasons’ for the particular weight given . . . .” Prosch v. Apfel, 201 F.3d 1010, 1013

(8th Cir. 2000) (quoting 20 C.F.R § 404.1527(c)(2)); see Haght v. Astrue, 293 F.

App'x 428, 429 (8th Cir. 2008) (ALJ need only “express valid reasons” for according
little weight to treating physician’s opinions). Good reasons include contradictory or
inconsistent opinions from the same physic@amother physicians Prosch201 F.3l at
1013; Haugh®93 F. App'xat 429 “[T]he regulations do not strictly require the ALJ to

explicitly discuss each factgpunder 20 C.F.R. 8§ 404.1527(¢)] Roesler v. Colvin, No.

CIV. 12-1982 (JRT/JJK), 2013 WL 4519388, at *5, n.5 (D. Minn. Aug. 26, 2013).
Here,as the ALJ explained in his decision, he properly accorded little weight to

the opinions of Richmond and Resenfiusecause their reports were internally

inconsistent, as well as inconsistent with other treating medical recddsTr( at 19

20.) Conversely, the opinions of the mexamining state agency psychological

consultants were consistent with the evidence taken as a whole and afforded significant

? It is doubtful whether Resemius can offer a medical opinion for consideration under the
§ 1527(c) factors. Resemius is a Licensed Associate Marriage and Family Therapist
(“LAMFT”). (Tr. at971.) A LAMFT is not an acceptable medical source under the
Social Security regulationsSee20 C.F.R. § 404.1513(a)(2) (“We need evidence from
acceptable medical sources to establish whether you have a medically determinable
impairment(s).  Acceptable medical sources are: . . . Licensed or certified
psychologists.”); sealso20 C.F.R. § 404.1513(d)(1) (“In addition to the evidence from
the accefable medical sources listed in paragraph (a) . . . we may also use evidence from
other sources. . . Other sources include, . . . medical sources not listed in paragraph (a)
of this section (for example, . . . therapists).”).



weight by the ALJ. Ifl. at 14, 19, 20.) Furthermore, the ALJ expressly sttiathe
considered the evidence “in accordance with the requirements of 20 C.F.R. 404.1527"
when reaching his conclusions as to Plaintiff's RFC. (ld. at 15.)

The ALJ thus gave good reasons for affording the opinions of Richmond and
Resemius little evidentiary weight, as required. As this Court heRbesler the ALJ
was not required to expressly discuss the 20 C.F.R § 404.15a¢{ojs. Plaintiff's
objection on this basis is therefore overruled.

2. Failure to consider some of Plaintiff's medical opinions

The R & R found that Dr. Hillstrom and “a number of other medical providers”
involved with treating Plaintiff did not offer “medical opinions” as defined by 20 C.F.R.
8§ 404.1527(a)(2because they were recitations of Plaintiff's subjective claims about her
impairments and symptoms.SéeR & R at 3941.) Plaintiff objects, claiming these
physidgans did offer medical opinionaddressinghe nature and severity of Plaintiff's
impairments, symptomand diagnoses. SéeObjectons at 24.) Without decidingthe
Court will assume these treating physicians offered medical opinions and focus on
whether the ALJ erred “in giving no opinion, analysis or weight” to these medical
opinions. Seeid. at 4.)

The Social Security regulations assure claimahtt “we will evaluateevery
medical opinion we receive.” 20 C.F.R. 8 404.1527(c). An ALJ is required to develop
the record “fully and fairly,” but is “not required to discuss every piece of evidence

submitted.” _Wildman v. Astrue, 596 F.3d 959, 966 (8th Cir. 20109téqion omitted).

Simply because an ALJ fails to specifically cite evidence does not mean that evidence
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was not considered.ld. Rather, only when an ALJ does not considerdiscuss a
treating physician’s opinioand the record containsoncontradictorymedical opinion

has an error occurredHogan v. Apfel, 239 F.3d 958, 961 (8th Cir. 2001); Prince v.

Bowen, 894 F.2d 283, 285-86 (8th Cir. 1990).

The reports of Hillstrom, Vacca, Niemi, and Kearin were part of the administrative
record. (See, e.glr. at 32628, 448460, 530541, 96162.) The ALJ repeatedly noted
that hisconclusions werdased on a review of the record/evidence as a whdlast
notably, the ALJ made cledinat only after considering the whole record did he decide
that: (1) Plantiff was not subject to a qualifying physical impairméiat, at 13.); (2) did
not meet or medically equal the requirements for any of the mental impairment listings,
(id.); and, (3)Plaintiff had the RFC to perform sedentary work (with certain other
limitations). (d. at 15, 20.)It is reasonable to assume the ALJ considered and evaluated
the opinions of Hillstrom, Vacca, Niemi, and Keanmnthis process. That the ALJ did

not cite these opinions specifically does not constitute eBeeWildman 596 F.3dat

* SeeTr. at1l (“After careful consideration of the entire record”); ar12 (“The finding

above [regarding Plaintiff’'s severe impairments] is generally consistent with the evidence
taken as a whole”); Tat 14 (“The undersigned’s findings concerning the ‘paragraph B’
criteria, is generally consistent with the evidence taken as a whole”) (affording significant
weight to the portions of the n@xamining state agency psychologists’ opinions
“because they are generally consistent with the evidence taken as a wholat);1r.
(discounting the credibilityof Plaintiff's representations regarding her pain and other
symptoms “because they are not generally consistent with the evidence taken as a
whole”); Tr.at 17 (affording little evidentiary weight to certain medical opinionsalnse

“they are not generally consistent with the evidence taken as a whole”gt Ti8
(affording little evidentiary weight to portions of the mexamining state agency
psychologists’ opinions because “they are not generally consistent with the evidence
taken as a whole”); Tat 19 (affording other portions of the n@xamining state agency
psychologists’ opinions substantial weight “because they are generally consistent with the
evidence taken as a whole”)
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966.

Furthermore, the ALJ cited to medical opinipagch as those of Steiner and the
non-examining state agency psychological consultants (“State Psycholqgike’)he
found contradictedPlaintiff’'s medical evidence.(SeeTr. at 1314, 20) The ALJ also
found Plaintiff's medical opinions were in some respects internally contradictory, as well
as in conflict with some of the treating medical recor@eeid. at 1718, 1920.) Given
these inconsistencies and contradictory evidence, thew&lsinot required to explicitly
analyze and weigh every treating physician’s medical opin®eePrince 894 F.2dat
285-86 (ALJ erred by not considering treating physician’s opinion when the record
contained no contradictory medical opinion).

The ALJ properly considered all medical opinions offered, as evidenced by his
repeated references to reaching conclusions based on a full considerat®mnesbtid as
a whole. Moreover, because of contradictory medical opiniorike record, the ALJ
was not required texpressly weigheach medical opinion in his decision. Plaintiff's
objection is overruled.

B. Objection: Insufficient Weight Given to Plaintiff's Subjective Claims

Plaintiff contends the ALJ “completely ignored” Plaintiff's subjective
complaints/claims without providing any analysis. (Objections at 6.) According to
Plaintiff, if an ALJ discounts the credibility of a claimant’s subjective complaints without
expresst analyzing those complaints in relation ttee factors set forth in_Polaski v.
Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984), this is reversible error. (Objections at 4.)

For the reasons set forth below, Plaintiff's objection is overruled.
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As an initial matter, the Court acknowledges the law is somewhat unclear on how

specific an ALJ must be in discussing tPelaskifactors when making a determination

about a claimant's credibility. Several decades ago, the Eighth Circuit held, “When
rejecting a claimant's complaints of pain, however, the ALJ must make an express
credibility determination detailing his reasons for discrediting the testimony.” Cline v.
Sullivan, 939 F.2d 560, 565 (8th Cir. 1991%imply noting that inconsistencies existed
between the claimant’s claims and the evidence was not enddghRather, the court
stated,‘the ALJ must set forth the inconsistencies in the evidence presented and discuss

the factors set forth iRolaskiwhen making credibility determinationsld. This implies

that an ALJ must expressly discuss tRelaski factors when making a credibility

determination._Cline has not been explicitly overruled.
More recent precedeftom the Eighth Circuit does not require express discussion
of each factor when assessing the credibility of a claimant’s subjective complaints:

Of course, the ALJ need not explicitly discuss eRdtaskifactor. It is
sufficient if he acknowledges and considers those factors before
discounting a claimant's subjective complaintfhe ALJ may discont
complaints of pain if they are inconsistent with the evidence as a wiiole.
the ALJ discredits a claimant's credibility and gives a good reason for doing
so, we will defer to its judgment even if every factor is not discussed in
depth.

Milam v. Colvin, No. 143240, F.3d __, 2015 WL 4491742, at *6 (8th Cir. July 24,

2015) (quotations omittedseeMcDade v. Astrue, 720 F.3d 994, 998 (8th Cir. 2013)

(“The ALJ isnot required to discuss methodically ed&diaskiconsideration, so long as

he acknowledges and examind®se considerations before discounting the claimant's

subjective complaints.”). This standard, not requiring an explicit discussion of each

12



Polaski factor and focusing instead on whether the ALJ gave “good reasons” for
discounting the subjective complaints of a claimant, appears to be the current standard in

the Eighth Circuit SeePerkins v. Astrue, 648 F.3d 892, 900 (8th Cir. 20&t)pongson

v. Barnhart 361 F.3d 1066, 1072 (8th Cir. 2004); Lowe v. Apfel, 226 F.3d 969, 972 (8th

Cir. 2000). This Courtis bound tofollow this recentauthority and defer to the ALJ’s
credibility determination so long as it is supported by good reasons and substantial

evidence. SeeCox v. Barnhart, 471 F.3d 902, 907 (8th Cir. 2006) (“Because the ALJ

wasin a better position to evaluate credibility, we defer to his credibility determinations
as long as they were supported by good reasons and substantial evidence.”).

Here, the ALJ's decision to discount the credibility of Plaintiff's subjective
complaintswas proper.The ALJ expressly notethathis credibility determination was

made pursuant tBolaskiand 20 C.F.R. § 404.1529. (H&t 15.) With these factors in

mind, the ALJ determinedhat Plaintiff's “representations concerning the intensity,
persisence, and functionally limiting effects” of her symptoms were “not generall
credible, because they are not consistent with the evidence taken as a whole . . . .” (Tr. at
16.) Much of the recordppeas to refute or undermine Plaintiff's subjective claim

(SeeTr. at 13-14.)The R & R accurately dissected much of the record, finding numerous

> The ALJ did not discuss these opinions and documents, or Plaintiff's daily activities, in
the same section of his decision whereRb&askifactors are referenced. However, these
items were discussed immediately prior to that section. Even if this represents a
deficiency in the ALJ’s opinion writingthat is not a reasoto set asidethe ALJ’'s
decision as it is unlikely to affect the outcom8eeStrongson361 F.3dat 1072 (We

will not set aside an administrative finding based on an arguable deficiency in epinion
writing technique when it is unlikely it affected the outcome.”)
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examples of evidence that discredited Plaintiff's subjective clai®seR & R at 31-33.)

Based on this record, the ALJ had good reason, supported by substantial evidence,
to discount Plaintiff’'s subjective credibilitgnd engaged in sufficient analysis to reach
that conclusion. Plaintiff’'s objection is overruled.

C. Objection: Incomplete Hypothetical to the Vocational Expert

Plaintiff objects that th€ommissioner failed to sustain her burdanstep five of
the evaluation process for a claimant’s Social Security ¢laiprovethat jobs existed in
the national economy which could accommodate Plaintiff’'s varioysmirments and
limitations. (Objectionsat 6 (citing Plaintiffs Memorandum of Law in Support of
Summary Judgment at 44 [Doc. No. 21] (“Pl.’'s SJ Memp”)Specifically, Plaintiff
alleges that the hypothetical posed to the vocational expert, Brezinski, failed to present all
of Plaintiff’'s impairments and limitations includinglecreased sensation in a finger,
Raynaud’'s disease, balance problems, dizziness, blurred or double vision, restless leg
syndrome, chronic sleep and fatigue issues, and problems controlling pain despite
medication. Pl.’s SJ Memo.at 45.) She contends that the ALJ erred by failing to
incorporate these limitations into the hypothetical, yet retiedkhe same to fingbbs
existed in the national economy that could accommodate Plaintiff’'s impairments and
limitations. (Id.) For the reasons that follow, Plaintiff’'s objection is overruled.

At the last step in the sequential evaluation of a claimant's Social Security
disability claim, if the claimant proves she is incapable of performing past work, the
burden shifts to the Commissioner to prove two thirfgjsthat the claimant retains the

residual functional capacity (“RFC”) to do other kinds of work; g@dl,that suchother
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work exists in the national economy. Nevland v. Apfel, 204 F.3d 853, 857 (8th Cir.

2000). “A hypothetical question posed to the vocational expert is suffifiergatisfy
this burden]if it sets forth impairments supported by substantial evidence in the record

and accepted as true.” Perking 648 F.3d at 90D2 (quotations omitted). The

hypothetical need not include impairments “when there is no medical evidence that these
conditions impose any restrictions on the claimant's functional capabilities or when the
record does not support the claimant's contention that his impairments significantly

restrictal his ability to perform gainful employment.” Buckner v. Astrue, 646 F.3d 549,

561 (8th Cir. 2011) (quotations omitted). The claimant's impairments need not be
presented using “specific diagnostic terms” but rather the limitagjossdmust “capture

the concrete consequences of those impairmeids.(citing Hulsey v. Astrue, 622 F.3d

917, 922 (8th Cir. 2010)).
Here, the ALJ presented a hypothetical to Brezinski that contained the following
impairments and limitations:

a diagnosis of major depressive disorder . . . characterized as moderate in
one report . . . anxiety disorder, and it's called episodic mood disorder . . .
for those impairments that are seveRdantiff] has limitations. [Sje
wouldn’t be able to more than-aessetially a sedentary kind of job . . . no
more than occasional power gripping as part of a job task; that [Plaintiff]
shouldn’t be doing any overhead tasks; . . . no more than occasional
bending, twisting, stooping, kneeling, crouching, or crawling; that
[Plaintiff] shouldn’t be exposed to hazards such as in unprotected heights or
around dangerous unprotected machines. And | would add . . . some non
exertional restrictions. One evaluator limited [Plaintiff] additionally to
essentially routine, repetitive, two or thystep tasks and instructions; no
more than superficial contacts with others in the work setting; . . . no more
than routine stressors of a routine, repetitive kind of job.

(Tr. at 5758.) The ALJ also specifically directed that Brezinski take into account the
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impairments and limitations stated by the independesdical expert, Steiner. (Tr. at
57.) Steiner included the following in his list of impairments: chronic pain, obstructive
sleep apnea, daytime sleepiness (possibly due to medicatidnmestless leg syndrome.
(Tr. at 5355.) Brezinski also confirmed he had reviewed the vocatievialencebefore
generating his opinion. (Tr. at 563till, Brezinskiconcluded there were jobs within the
national economy that could accommodate Plaintiff's limitations. (Tr. 222%58.)

This hypothetical adequately encompassed the “concrete consequences” of
Plaintiff’s impairments and associated limitations. It explicitly referenced her sleep and
fatigue issues, chronic pain, and restless ledreyne Simply because the ALJ directed
Brezinski to consider Steiner's list of impairments does not make the hypothetical
deficient SeeBuckner 646 F.3dat 561 (finding a hypothetical was sufficient when it
directed the vocational expert to consider limitations presented in a medical opinion).

The ALJ was also aware of Plaintiffs Raynaud’s disease and decreased finger
sensation. (Tr. at 38.) However, he concluded that the limitation on power gripping,
consistent with Steiner's testimony, properlgcaunted for Plaintiff’'s functioning
capacity® (Tr. at 16.) Thus, the consequences of thiegmirmentswere properly
accounted for in the hypotheticabeeBuckner 646 F.3dat 561 (holding a hypothetical
need only “capture the concrete consequences” of a claimant’s impairments).

Lastly, the ALJ found numerous bases on which to discount Plaintiff’'s subjective

® The ALJ found substantial evidence in the rectwdsupport theconclusion that
Plaintiffs Raynaud’s disease and decreased finger sensation only merited the power
gripping limitation. GeeTr. at 17-18.)
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claims, and somemedical claims regarding the limitations associated with her
impairments, instead favoring the analysis by Steiner and the Bségithologists. (See
Tr. at 1520.) Only those impairments and their associated limitations “supported by
substantial evidence in the record and accepted as true” need be included in the
hypothetical. Perkins 648 F.3d at 90D2. Any of Plaintiff's impairmentsthat did not
meetthis standard were not required to be present in the hypothetical. For all of these
reasons, Plaintiff’'s objection on this basis is overruled.

D. Objection: Consideration of New Evidence on Remand

Plaintiff also aguesthat this matter should be remanded to the ALJ, pursuant to
sentence six of 42 U.S.C. § 405(g), so that new evidence may be considered. (Objections
at 68.) Specifically, Plaintiff asks that her medical records containing the daily reports
related to the treatment she received during her hospitalizations in July and September of
2013 (collectively, “the Daily Hospital Reports”) be reviewed. (Objections&tske
McGarry Aff. [Doc. No. 22] Exs. A and B [Doc Nos. 22and 222].) Plaintiff claims
she had good cause for not producing the Daily Hospital Reports earlier because her
insurer failed to provide thentespite aequest for all medical records. (Objections at
7.)

Plaintiff argues that the Magistrate Judge erred by finding the Daily tdbspit

Reports duplicative of materials already in the administrative record. (Objectio®s)at 7

" Despite this fact, the ALJ’s hypothetical presented some of the limitations suggested by
a physician’s assistant, Haler, even though the ALJ gave Haler’s opttieevidentiary
weight. SeeTr. at 17-18, 57-58.)
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Lastly, Plaintiff claims the ALJ erred by failing tmnduct an independent review of the
Daily Hospital Reports despite the fdbatthe State Psychologists had not reviewed this
evidence. (Objections at 8.)

Courts may remand caseto consider new evidenagoon a showing of good
cause and if the evidence is material. 42 U.S.C. § 405(g). “Material evidence is non
cumulative, relevant, and probative of the claimant's condition for the time period for
which benefits were denied, and there must be a reasonable likelihood that it would have

changed the Commissioner's determinatiorkKfogmeierv. Barnhart, 294 F.3d 1019,

1025 (8th Cir. 2002) (quotations omittedgeBritton v. Astrue, 622 F. Supp. 2d 771,

790 (D. Minn. 2008) (same). An ALJ has the duty to develop the record, but that duty is

not “neverending.” McCoy v. Astrue, 648 F.3d 60&12 (8th Cir. 2011). Notably, an

ALJ may issue a decisiofwithout obtaining additional medical evidence so long as
other evidence in the record provides a sufficient basis for the ALJ's decision.” Naber v.
Shalala, 22 F.3d 186, 189 (8th Cir. 1994).

The Courtneed notule on whether Plaintiff has demonstrated good céesause
the Court finds that the Daily Hospital Reports are not matefiast, the Daily Hospital
Reportsare cumulative. The administrative record contains the admission and géeschar
records (collectively, “the Hospital Summary Reports”) for the same hospital stays
covered by the Daily Hospital Reports. (Tr. at-8%2.) The ALJ explicitly considered
and addressed the Hospital Summary Reparhis decision. Ifl. at 12, 1920.) The
Hospital Summary Reporfsrovide detailecaccounts oPlaintiff’'s condition and status,

both upon her arrival at the hospitald when she was discharge&e€id. at 892952)
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They also includesummaries of Plaintiff's treatment, carand progress while
hospitalized. (Tr. aB9394, 92223.) Although not entirely duplicative of the Daily
Hospital Reports, the Hospital Summary Reports contain much of the same information.
(Compare Tr. 892-952 with Exs. A and B [Doc. Nos. 22-1 and 22-2].)

Second, Plaintiff offers no explanation why the Daily Hospital Records would be
reasonably likely to change the ALJ’'s determinatioBeeObjections at €8.) Given the
cumulative nature of the information contained in the Daily Hospital Reports, kelg li

the Daily Hospital Reports woulabt alter the ALJ’s decisionSeeKrogmeier,294 F.3d

at 1024-25.
Lastly, Plaintiff’'s assertion that the ALJ was required to conduct an independent
review of the Daily Hospital Records because they were not considered by the State

Psychologists is incorrect. Plaintiff cites Carter v. Astrue, 886 F. Supp. 2d 1093, 1112

(N.D. lowa 2012). However, Carter does not support Plaintiff's assertion.

There, the claimant (“Carter”) alleged the ALJ erredgbyng significant weight
to the opinions of two neexamining state agency medical consultants despite the fact
that they produced their opinions before all of Carter's medical records were provided.
Carter 886 F. Supp. 2d at 1111. However, the ALJ independently reviewed the after
produced records and found they did not discredit the consultants’ opiricbret. 1112.
In fact, therecords substantiatehose opinions.ld. The court concludethatthe ALJ
had not committed any erran part because he engaged in this independent revaw.
The court espousedmequiremertule that such a review take placgeeid. & 111112.

Here, the facts are markedly similar @arter The State Psychologists did not
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review either the Daily Hospital Reports or the Hospital Summary Reports because their
opinions were generated before Plaintiff’'s hospitalizations occuri@kee Tr. at 14
(listing dates of December 6, 2012 and April 2, 2@dBthese opinions).) However, as
detailed above, the ALJ later conducted an independent review of the Hospital Summary
Reports. In light of this review, the ALJ concluded the State Psychologists’ opinions
deserved significant weight becaudbey are generally consistent with the evidence
taken as a whole . . . .”ld{ at 14.) SeeCarter 886 F. Supp. 2d at 1112T{ie ALJ
concluded that the state agency medamisultants' assessments v&ronsistent with
the record as a whole, both at the time of their review and through the date of this
decision,’indicating that he considered them in light of the subsequent treatment notes
..”). The ALJ’s reliance on the State Psychologists’ opinions was proper under the
Carter analysis.

For the reasons discussed above, Plaintiff's objections are overruled. Plaintiff's
motion for remand pursuant to sentence six of 42 U.S.C. § 405(qg) is therefore denied.

. ORDER

Basedon the foregoing, and all the files, records, and proceedings hi&rdif,
HEREBY ORDERED that:

1. Plaintiff’'s Objections [Doc. No30] areOVERRULED ;

2. The R & R [Doc. No. 28] i&ADOPTED,;

3. Plaintiff's Motion for Summary Judgment [Doc. No. 20P&NIED;

4. To the extent Plaintifseeksto remand pursuant to 42 U.S.C. § 405(g), that

motion iISDENIED;
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5. Defendant’s Motion for Summary Judgment [Doc. No. 28 RANTED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: Septembdrl, 2015 s/Susan Richard Nelson
SUSAN RICHARD NELSON
United States District Judge
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