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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA

James Bigham, John Quarnstrom, Robert Civil No. 14-1357 (DWF)
Vranicar, Jim Bowman, Mike McCauley,

and Matt Faribanks as Trustees of the

Sheet Metal Local #10 Control Board

Trust Fund, and the Sheet Metal Local

#10 Control Board Trust Fund,

Aaintiffs,
MEMORANDUM,
V. OPINION AND ORDER
R & S Heating and AiConditioning, Inc.,

Defendants.

Christy E. Lawrie, Carl S. Wosmelkn@Amy L. Court, McGrann Shea Carnival
Straughn & Lamb, Chartered, 800 NicolMall, Suite 2600, Minneapolis MN 55402
(for Plaintiffs); and

Matthew J. Schaap, Dougherty, Molendalf&i, Hills & Bauer P.A., 14985 Glazer
Avenue, Suite 525, Apple Valley MN 5512#%r Respondents Agape Mechanical,
LLC, and Philos Mechanical, LLC).

BACKGROUND
On April 21, 2017the Court found Defendant R & S Heating and Air
Conditioning, Inc., (“R&S”) in default andwarded judgment to Plaintiffs. (Doc.
No. 87.) The Court found R&S owes theeBhMetal Local #1Control Board Trust
Fund $1,282,875.40 in delingat benefit contributions fro November 1, 2012 through
April 30, 2014. (d. at 1.) Further, R&S owedehControl Board$283,536.18 in

liguidated damages, $243,539.80 in unpaidriest, and $248,919.72 in attorney’s fees
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and costs. I¢. at 1-2.) In total, the Court entéel judgment of $2,058,871.10 against
R&S in favor of Plaintiffs. Id. at 2; Doc. No. 88.) To date, R&S has not made any
payments toward satisfaction of the judgmeiiecl. of Christy E. Lawrie § 2, Doc.
No. 99.)

In an attempt to collect on this judgnmigPlaintiffs served discovery on R&S and
deposed R&S’s owner Brett Thielen. Pldiistthen sought discovery from third-parties
Philos Mechanical LLC (“Philos”) and Age Mechanical LLC (“Agape”), entities
owned and controlled by Brett iten’s brother, Scott Thielen Plaintiffs also served
written discovery requests on the law fitihat represented Philos and Agape:
Doughtery, Molenda, Solfest, Hills & Bauer P.A. Through this discovery, Plaintiffs have
learned the following.

Brett became the sole shareholder affidey of R&S on Mayl8, 2016. (Lawrie
Decl. Ex. A at Int. 1.) Four days laten May 22, 2016, R&S ‘dd 14 vehicles and 5
trailers to Philos” pursuant to an Asser¢hase Agreement. (Lawrie Decl. Ex. A at
Int. 5, 10; Lawrie Decl. Ex. C.) Philos, wh was formed the mamiprior in April 2016,

Is owed exclusively by Scoti(Lawrie Decl. Ex. A at Int. 5Tr. 9: 11-24.) Philos bought
the vehicles and trailers for $106,300. (Lanbiecl. Ex. C at Art. 3.1.) Of that purchase
price, $10,630 was paid immaetkly and $95,670 was paicaypromissory note. (Lawrie
Decl. Ex. C at Art. 3.1.) Philos was to keamonthly payments from June 1, 2016 to

June 1, 2021. (Lawrieézl. Ex. C at Ex. A.)

1 To avoid confusion, the Court hereinaftefers to Brett Thielen as Brett and Scott
Thielen as Scott.
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TheAssetPurchaségreenent included an express provision in which Brett
contemporaneously entered into an Employnfgreement with Rlos. (Lawrie Decl.
Ex. C at Arts. 7.5, 11.8, Ex. B.) The Employment Agreement prohibited Brett from
working for any entity competg with Philos. (LawriéDecl. Ex. F, Philos Dep.

Tr. 30:10-36:8.) Evethough the Emplayent Agreement’s terms indicated it was
immediately effective, Brett asserts he hasn employed by Philos since October 2016.
(Lawrie Decl. Ex. A at Int. 6.)

R&S was “performing workinder license for Agape Meahical in May 2016, but
was unable to continue after the changewmership. Agape Mechanical completed the
work . . . and billed R&S for itservices.” (Lawrie Decl. EXA at Int. 4.) Like Philos,
Agape is also owned and controlled by®&c (Lawrie Decl. Ex. G, Agape Dep.

Tr. 5:10-22.) Agape’s billingf R&S for services it claned R&S could not complete
continued into January 2017. (DeclMé&tthew Schaap Ex. Moc. No. 105.) But
while R&S was supposedly unalio do any work for Agap&hilos subcontracted work
to R&S and paid R&S $88,000 on July 15180 (Philos Dep. Tr. 53:16-64:1.) R&S
ceased operations in Septembet6 and was “not aware afy period of time prior to
that in which R&S was not abte meet payroll or contractual obligations.” (Lawrie
Decl. Ex. A at Int. 3.) Brett testified thR&S had no work iprogress when it ceased
operations—no open jobs, no monthly seevtontracts, no open bids. (Lawrie Decl.
Ex. I, Brett Thielen Dep. TE8:18-99:4.) As mentionedgape purportedly did work

for R&S beyond the October 2016 cessatioopdrations, billing$10,620 and $8,050
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for work completed on Octob&; 2016; $11,500 for work capleted on January 5, 2017,
and $19,800 for work completed on Jayub, 2017. (SchaaDecl. Ex. D.)

Agape obtained a judgment of $34,®against R&S on Qaber 14, 2016.
(Lawrie Decl. Ex. A at Int. 4, 10; Lawrie Bk Ex. D.) Agape obtaed another judgment
against R&S on January 11, 2017 for $11,5QCawrie Decl. ExD.) Agape obtained
yet another judgment against R&S on Magd, 2017 for $22,001. (Lawrie Decl.

Ex. D.) Brett, acting on behalf of R&Sjmulated to each judgment. (Lawrie Decl.
Ex. E.)

Prior to the asset purchase, S&ogw—via Brett—R&S was going out of
business. (Philos Dep. Tr. 20:16-21:4,144:47:11.) Regardless, the Assent Purchase
Agreement called for monthly payments for fixears, from 2016 through 2021. And, as
noted, Agape received stipulated judgrnseajainst R&S. Then, Agape garnished
Philos’s payments to R&S undére Asset Purchase Agreemémsatisfy those stipulated
judgments. (Lawrie Decl. Ex. A at Int. 109pecifically, in refeence to the March 21,
2017 stipulated judgmenttorney William Topka emailg Scott on March 17, 2017,
stating: “You and Brett havetrhad a chance to come in asign the new agreement. If
you want to keep beating the union to phmch, the sooner the better!” (Lawrie Decl.
Ex. L.) Philos still owes approximately $680 in principal on the note. (Lawrie Decl.
Ex. A at Int. 10.)

Plaintiffs now move to compel &s several discovery requests deemed
insufficient. Plaintiffs alse@hallenge the assertion of the attorney-client privilege and

work-product doctrine as tertain withheld discovery.
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DISCUSSION

“The right to conduct discovery apgs both before and after judgmenCredit
Lyonnais, S.A., v. SGC Int'l, Ind60 F.3d 428, 430 (8thCiLl998). A judgment creditor
“may obtain discovery from any person—inding the judgment debtor—as provided in
these rules or by the proceduwf the state where the court is located.” Fed. R. Civ.

P. 69(a)(2)see States Res. Corp. v. Youngéd4 WL 912369at *2 (W.D. Mo.

Mar. 10, 2014) (“By its terms [Rule 69(a)[>ffers a judgment creditor the option of
utilizing federal law or state law as it relat® post-judgment discovery.”). Under the
federal rules, then, Plaintiffs have “a rightconduct reasonable figadgment discovery
and to inquire into [R&S’s] assetsCredit Lyonnais, S.A160 F.3d at 430.

Like in Credit Lyonnais Plaintiffs here have “prested evidence depicting the
close relationship[s]” between R&S, R&S’ds@wner Brett, Philos, Agape, and Philos
and Agape’s sole owner Scotd. at 430. Through a series of transactions and
garnishments, R&S transferred its asse®hitos and Agape to rendiself insolvent to
repeatedly “beat the wom to the punch.” Té absurdity of the siaion is evidenced by
the admission that Scott and Brett knew R&&s going under but nonetheless structured
a transaction to pay a defunct entity in monthly paymentivieryears Those monthly
payments were then convenily garnished at the perfeiiine, resulting in a Scott
Thielen company taking money earmarkeddd@rett Thielen company paid by a Scott
Thielen company. In the end, Scott endsvifh R&S’s assets wiout having to pay
nary a penny for them; Scottigebcott to get Brett's stuffUnder this specter of less-

than-arm-length transactions, Plaintiffs abesolutely entitled teonduct discovery in
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their attempt to trace the assets of R&$ha&y nominally passed into control of the
Agape/Philos/Scott blended sphetd. at 431 (“The relationship between Sedelmayer
and SGC ‘is sufficient to raisereasonable doubt about the bfidas of [any] transfer of
assets between them.”) (quotiMagnaleasing, Inc. v. Staten Island Malb F.R.D.
559, 562 (S.D.N.Y. 1977)). Bause discovery attemptingtrace where R&S’s assets
went is warranted, the Court now turns te Halidity of the objections to Plaintiffs’
discovery requests.

The attorney-client privilege proteasmmunications between attorneys and their
clients. The privilege “exists to protewdt only the giving of professional advice to
those who can act on it but also the givingnédrmation to the lawgr to enable him to
give sound and informed adviceUpjohn Co. v. United State449 U.S. 383, 390 (1981)
(citing Trammel v. United State445 U.S. 40, 51 (1980)But the privilege “only
protects disclosure of communications; it slo@t protect disclosure of the underlying

facts by those who communicatetth the attorney.”Upjohn Co, 449 U.S. at 395.

2 The specific discovery requests at issue are:

(5) All correspondence, notes, and doeunts related to or referencing the
May 22, 2016 asset purchase agreement between [R&S] and [Philos].

(6) All correspondence, notes, and documeeakated to the valuation of the assets
purchased by [Rlos] from [R&S].

(7) All correspondence and documents related to any creditor’s collection efforts
for [R&S’s] debts from January, 2016 to the present.

(8) All notes regarding correspondencévBrett Thielen, any representative or
agent of Brett Thielen, [R&S], or its represative or agent, from daary 1, 2016 to the
present.
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“The work product privilege is designéalpromote the operation of the adversary
system by ensuring that a padannot obtain materials thiais opponent has prepared in
anticipation of litigation.” Pittman v. Frazer129 F.3d 983, 988 (8 Cir. 1997). The
work-product doctrine allows faliscovery of “ordinary work product” upon a showing
of “substantial need and an inability to sexthe substantial equivalent of the items
through alternate meanstiout undue hardship.tn re Murphy 560 F.2d 326, 334 (8th
Cir. 1977). “Opinion work product,” corsding of mental impgssions, conclusions,
opinions, or legal theories regarding the litigation, enjoys “a nearly absolute immunity
and can be discovered oniyvery rare and extradinary circumstancestd.; Pittman
129 F.3d at 988.

Understandably given the interminglingR&S, Philos, Agape, Brett, and Scott,
there is confusion as to which attorney esgnted which client. To appreciate whether
the assertion of the attorney-client prigéeand work-product doctrine here is
appropriate, the Court musttangle this bed of weeds.

Attorney Paul Haik represented R&S bankruptcy court-appointed special
litigation counsel. (Decl. of Paul Haik § 6, Doc. No. 104.) Hhedls appointed in 2010
and completed his duties on September 30, 20@). Kaik again represented R&S in a
breach of contract dispute reganglia project in North Dakotald( { 7.) Haik states no
actions were commenced related to thptesentation and his work terminated in
November 2015.1d.)

Haik was then retained Iygape on October 25, 2016ld(f 8.) At some point,

Haik began representing Philos as weld. {{ 10.) Haik objectetb the subpoenas



CASE 0:14-cv-01357-DWF-FLN Doc. 110 Filed 11/17/20 Page 8 of 16

Plaintiffs served on Agapend Philos, then “turn[ed] ¢hmatter over to Agape’s other
attorney, William M. Topka.” Ifl.  11.) On October 12028, Haik received a doctor’s
note indicating Brett should not undergo anyrtifier legal proceedings” due to heart
surgeries more thanrée years prior. (Lawrie Decl. EiM.) Haik forwarded this note to
Plaintiffs’ counsel with respect to a differesanstruction arbitration where Brett was to
testify as an employee of Philos and Has representing PhilogHaik Decl. § 12.)
Haik declares he has never represented Briett 1 6.)

The law firm of Doughtery, Molenda, Solfest, Hills & Bauer P.A. represents
Agape and Philos. William Topka was an at&y with that firmwhile representing
Agape and Philos but is no longeith the law firm. There is no allegation or evidence
that Haik ever was an att@y at Doughtery, Molenda, Solfest, Hills & Bauer P.A.
Based on the record before the Court, Agapd Philos were represented by Haik and
Topka, lawyers at two separate law firmihe Court cannot conclude, however, that
Haik conclusively stopped his on-and-off-ageepresentation of Brett while he also
represented Agape and Philos. Nor canGourt conclude that the law firm of
Doughtery, Molenda, Solfest, Hills & Bauer P.A., via Topka, never represented Brett in
some fashion because the @nde shows that Topka wasftng the agreements that
Brett was using to “beat the union t@thunch.” This denotes a coordination

incompatible for parties thatved each other non-trivial sums of money. Where the
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parties and the lawyers blur the boundariethefattorney-client relationship to use it as a
sword, they cannot latessert the sanctity of that relationship as a sHield.

Given this purported co-representationHsik and Topka of Philos and Agape,
certain documents have beeithield under assertions of the work-product doctrine and
attorney-client privilege. (Lawrie Decl. Ex. N.) In response to Plaintiffs’ Motion,
Respondents provided apdated privilege log(Schaap Decl. Ex. A.). A “Draft Bill of
Sale” from May 19, 2016 and “Draft Resotutifor Purchase Agreement” from May 23,
2016; have all beenithhhold under thevork-product doctrine, (awrie Decl. Ex. N), and
a later-asserted attorney-clteorivilege, (Schaap Decl. EA.) There is no author
indicated for these documents. (Lawrie Dé&ot. N; Schaap DecEx. A.) “Attorney
Notes of Brett Thielen Deposition” from Augiul3, 2019 are being withheld on the
assertion of the work-product doctrine. (Lk&éwDecl. Ex. N; Schaap Decl. Ex. A.) This
document has no author identified. (LaaviDecl. Ex. N; Schaap Decl. Ex. A.)

Outside of these three ensgien the privilege logs, 37 emails have been withheld.
(Lawrie Decl. Ex. N; Schaap Decl. Ex. AThe privilege log prones the author, the
recipient(s), and the date and time, but aviles no description better than “email.”

(Lawrie Decl. Ex. N; Schaap Decl. Ex. AThe emails are mostlyithheld under the

3 There exists a crime-fraud exceptiortlie attorney-client privilege wherein
“communications in furtherance of fuuillegal conduct” are not protectetnited

States v. Zolind91 U.S. 554, 556 (1989 A court may conduct an camerareview of
materials to determine whether they faithwn the ambit of the crime-fraud exception
given a good faith belief thélhe exception appliedd. at 574—75. Platiffs have not
advanced this exception to thtorney-client privilege, so the Court does not rely upon it
to conduct then camerareview ordered herein and the@t makes no decision as to its
applicability.
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attorney-client privilege, but some are alsthiveld pursuant to a secondary assertion of
the work-product datrine. (Lawrie Decl. Ex. N; Schaap Decl. Ex. A.) The emails are
between various iterations of Philos/Agapersonnel—Scott and Kyle Thompson—and
attorneys Topka and Haik, sometimes just between Haakd Topka. (Lawrie Decl.

Ex. N; Schaap Decl. Ex..A The emails come in batches: August 30, 2018;
November 15 to 28, 2018; and July 3 to 2419. (Lawrie DeclEx. N; Schaap Decl.

Ex. A)

Regardless of the validity of the assantof the attorney-client privilege or the
work-product doctrine, the piitege log provided here inadequate under the Federal
Rules of Civil Procedure. When a partithinolds information pwguant to either the
attorney-client privilege or the work-product doctrine, it nprsiduce a privilege log that
“describe the nature of tllcuments, communications, or tangible things not produced
or disclosed--and do so ammanner that, without reveadj information itself privileged
or protected, will enable other partiesassess the claim.” Fed. R. Civ.

P. 26(b)(5)(A)(ii). Based on the privilegegltiere, neither Plaintiffs nor the Court can
assess the claim of attorney-client privilegevork-product doctrie. This inability to
assess such assertions of privilege ihrrhindered by the aldy murky boundaries
between the parties and atteys themselves. Indeed, teés no indication whatsoever
in the privilege log whether the documemtithheld refer to Haik and Topka’s
representation of Agape, Philos, or boWhile the Court will assume Haik represented
Agape and Philos alongside Topka, AgapeRhitbs are still two separate entities and

these lawyers have professional obligations thedient to the fultst. Haik and Topka

10
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should not have succumbedthe sloppy intermixing of aporate entities in the same
way as the company’s owner basa doing so threatens thealip of their clients to now
assert the attorney-clientiytege. Accordingly, the Qart will review the email$n
camerato assess applicability of the attorney-client privilege.

The same inadequacies also apply tadiiadt bill of sale, the draft resolution for
purchase agreement, and theéesdor the Brett Thielen degpition. The privilege log
contains no details as to the authorghefdocuments nor sutfent information to
understand the assertion oivilege as required by Rul6(b)(5)(A)(ii). As such, the
Court could likewise deem such assertionprofilege waived due tthe inadequacy of
the privilege log and requireg¢tdocuments be turned oveBut given the importance of
the attorney-client privilege and workealuct doctrine, the Court will entertain
Respondents’ reasoning as found in their briefing.

Respondents assert tAatpka drafted the purchase agreements between Philos
and R&S. (Schaap Decl. ¥)3The purchase agreementsBendents assert, was drafted
in anticipation of potentiditigation due to R&S’s potentiansolvency. (Schaap Decl.

1 4.) Thus, Respondents have withhelddtadt versions of this agreement under the
work-product doctrine. Respondents also agkattthe draft agreesents have attorney
commentary in them. The Court concludes ihign improper invocation of the work-

product doctrine and attorney-client privilege.

4 While Respondents’ privilege log isaidequate to understand what the notes for
the Brett Thielen deposition entails, Plaintifiske no argument as to this document in
their briefing, so the Court will not compel production.

11
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“Preliminary drafts of contracts agenerally protected by attorney-client
privilege, since they may reflect not onlyent confidences, but also legal advice and
opinions of attorneys, all of which is peated by the attorneslient privilege.” Upsher-
Smith Lab., Inc. v. Mylan Lab., In€@44 F. Supp. 1411, 144B. Minn. 1996) (cleaned
up, quotation omitted). But thiivilege can be waived bysdilosure to a third-party.
Id. (citing United States v. Cotd56 F.2d 142, 144-45 (8@ir. 1972)). Here, both Brett
and Scott testified that all getiations of the Asset Purcd@Agreement, including the
appraisals, and the contemporaneouglBgyment Agreement went through their
attorneys. (Brett Thielen Dep. Tr. 53:54:16, 61:12-62:8, 98-12; Philos Dep.

Tr. 19:21-20:15, 21:124:9, 37:23-39:20, 82:®.) Indeed, Brett testified that “the only
discussions I've had with my brother isabgh my attorney.” (Brett Thielen Dep.

Tr. 93:8-12.) Evethough disclosure dhe draft agreementmppened between
attorneys, these attorneys weepresenting adverse partieBhe draft agreements were
exposed to third parties througie negotiation process. Aach, they are not protected
by the attorney-client privilegand must be disclosed.

To determine the applicdiby of the work-product doctrine, the Court must
determine if the documents withheld under this doctrine wexeared in anticipation of
litigation. Courts look at

whether, in light of the nature of tlilecument and the factual situation in

the particular case, the document can fdidysaid to have been prepared or

obtained because of the ppest of litigation. But th converse of this is

that even though litigation is alreantyprospect, theress no work product

immunity for documents ppared in the regulaparse of business rather
than for purposesf litigation.

12
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Simon v. G.D. Searle & C®816 F.2d 397, 401 (8th ICil987) (quotation omitted).
Respondents’ arguments are self-defeatingasliRespondents argue, the Asset Purchase
Agreement is an arms-length business trarwaat which Philos paidiair market value
to R&S, then these documents were prepardlde ordinary course of business and are
not shielded by the wk-product doctrine.

Respondents attempt to stte the definition of “anticip@on of litigation” too far.
Just because R&S was invelVin litigation does not meamy transaction with R&S
would precipitate litigation. Taken to itstexme, Respondentargument would mean
that the work-product doctrenwould shield every salesmtract between one entity and
another if one of those entisidhad any pending or conteraggd lawsuits. There was no
litigation between Philos and Plaintiffs atiere was no litigation between Philos and
R&S. The only litigating partehere were (1) Plaintifiand R&S and (2) Agape and
R&S because of the judgments. Even ninere is no litigation between Plaintiffs and
Respondents; this remaingaavsuit between Plaintiffs and R&S. Just because
Respondents are submitted to third-party disgpdees not mean they are “in litigation”
with Plaintiffs, no matter the amount of ttan practice engaged in. Simply put, the
Asset Purchase Agreement and its drafts cannsaioeto have been prepared or obtained
because diitigation, merely under the greyazld of ongang tangential litigation.

Based on the inadequate privilege ltigg record of intermingled corporate
identities and inter-dealings tieeen the entities, and the unclear understanding of the
roles Haik and Topka playg, the Court orders am camerareview of all documents

withheld under the ambit dhe attorney-client privilegand the work-product doctrine

13
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except for the notes forétBrett Thielen depositionTo accomplish thign camera
review most effectively, the Court implemetite following process. First, Respondents
must review the discovery withheld under the attorney-client privilege and the work-
product doctrine within 10 days of thisd&r to determine if, imccordance with this
Order, any privilege assertioshould be withdrawn. Within 10 days of this Order,
Respondents must submit tetG@ourt an updated privilege log and the documents it has
withheld pursuant to the attorney-client privilege and the work-product doctrine. This
submission shall be filed on the dock&tparte The Court will then conduct a prompt
review and issue a summary order as to ireany of the documents must be produced.
Plaintiffs also seek to réepose Philos and Agape. F&J.Civ. P. 30(a)(2)(A)(ii)
(requiring leave of court for repeated ddfior). As evidenced above, the Court has
reviewed in full the deposition transcrigtsBrett, Philos, and Agape. Their
obstructionist natures speak for themselwthen Scott was deposed as a representative
of Philos, the following set thtenor of the whole ordeal:
Lawrie: When you started [Philos] in @@ 2016, what assets did the
company have?
Topka: Objection to relevancy.
[Scott]: Yeah. It's proprietary inforition. You don’t have any —
you're trying to collect a debt for R&S, not come after Philos
unless that’'s what you're doingo0, I'm not going to answer
that, and that’s the truth.
Lawrie: I’m going to object to your answer as being nonresponsive.

And I'll ask you again, whatssets did the company have at
its formation?

Topka: Objection, asked and answerdde’s already given you his
answer.

Lawrie: He didn’'t answer the question.

Topka: He gave you his answer. H#d you he’s not going to

answer the question.

14
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Lawire: Are you instructing your witness not to answer?

Topka: Did | instruct him not tanswer? He’s answered your
guestion. He said he’s ngbing to answer it. I'm not
instructing him to do anything-e’s given you his testimony.

Lawrie: What was Philos’s busis& plan when you started in
mid 20 —
Scott: It's proprietary. I’'m not goingo answer anyiing about the

aspects of Philos’s business, their customers or anything of

that nature. If you want task the relationship with R&S

Heating, I'll be glad to answer.
(Philos Dep. Tr. 1@0-12:1.) The objections and reéils to discuss anything about
Philos became so nunuers that the parties agreed Rtdfs would have a standing
objection to Scott’s refusal to answer such questions. (HbdpsTr. 49:1-7.) Scott, as
Philos’s representative, refus® answer any questioabout the company’s assets,
(Philos Dep. Tr. 10:20-12y1business plan, (Philos Depr.. 11:20-121, 13:8-16),
formation, (Philos Dep. Td3:20-14:24), employees, (Ris Dep. Tr. 18:3-15, 47:12—
48:17), or customers, (Philos Dep. Tr. 48:48:17, 53:10-15, 873188:7). These are
all topics well within the ambit of Plaintiffgliscovery requests and permissible topics of
exploration. This behavior continued iritke Agape deposition, weh directly followed
the Philos deposition.

Topka, while disclaiming that he wanstructing his client not to answer,
encouraged Scott to not answer questiongecbns to questionsiay be noted on the
record, but the examination sfitoceeds notwithstanding tbhéjection. Fed. R. Civ.

P. 30(c)(2). “A person may instruct a depat not to answer only when necessary to

preserve a privilege, to enforce a limitatiodened by the court, or to present a motion

under Rule 30(d)(3).1d. The refusal to answer anyegtions about Philos’s assets,

15
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business plan, formation, employees, or @u&rs had no relation to an assertion of
privilege or any other basis for refusalaiaswer under Rule 30(c)(2). Rather, it was
based on Scott’s supposed distrust of unigkssuch, refusal to answer was improper.

Additional time is needed for Plaintiffs tmnduct fair examinations of Philos and
Agape. Each deposition presented circuntarthat impeded the examination. The
Court authorizes 6 hours of additional depos time for each of Alos and Agape. The
Court reminds Philos and Agape that the av&ey sought has been deemed permissible
and deponents can only refuseanswer questions in extremely limited circumstances.
Further, the Court notes that fa#uto comply with this Ordanay be treated as contempt
of court under Rule 37.

CONCLUSION

Based upon the recordfbee the Court, and th@ourt being otherwise duly
advised in the premiselsT ISHEREBY ORDERED that Plaintiffs’ Motion to Compel
(Doc. No. [96]) isSGRANTED as discussed herein.
Dated: November 17020 s/DonovaiV. Frank

DONOVAN W. FRANK
United States District Judge
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