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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Wisconsin Staffing Services, Inc.,
d/b/aNicolet Staffing,

Plaintiff,
V. Case No. 1&¢V-1803 (JNE/HB)
ORDER
ARA, Inc., d/b/aPaperless Staffing,

Defendant.

This action involves a contract dispute betwB&intiff Wisconsin Staffing &rvices
Inc. (WSS) and DefendaARA, Inc. The matter is before the Court on ARA’s motion for
summary judgment.

BACKGROUND

ARA is a “factor,” a business that purchases accawatsivable at a discount in
exchange for immediate y@ent of the discounted amount. The difference between the full
value of the account and the discount price is called an “administrativéefere selling its
assets at the end of 2012, WSS was ffirggjeagency that lent$ employees to businesses in
need of temporary personnel.

On April 5, 2009, WSS and ARA entered into a Factoring Agreement under which WSS
sold and assignets accounts receivable exclusivétyARA. Exhibit C to he Factoring
Agreement established a sliding scale for the administrative fee based on shangoast of the
accounts receivable WSS assigned to ARA on a weekly Gdmidee ranged frorh.73% of the
accounts receivable t835%.The agreement was signed by Lesterkéuras president of WSS
and David Dourgarian as president of ARAe parties later agreed to an addendunaier

which ARA would charge a 2.4%e until WSS satisfied an outstanding balance. The addendum
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furtherprovidedthat, once the balance wsatisfied,a sliding scale feeanging from2.1% to
2.35%would remain in place untitebruary 1, 2010. The February 1 date passed and WSS
eventually satisfied the balance, BIRA continued to charge WS&iIministrative feghigher
than thosestatedn Exhibit C of theFactoring Agreementn December 2012, WSS sold its
assets and stopped sendaagounts receivable to ARA.

OnJune 5, 2014, WSS filed this action. Coumtf 3he complaint allegeARA breached
thecontract bychargingadministrative fees gher than thosstated in thé-actoring Agreement.
Count 7 seeks an accounting for the funds ARA collected cacttwunts receivahl&RA
answered and filed a counterclaim for breach of contract, alleging that W&heéd its
contractual obligation to provide thirdays’written notice prior to terminating the Factoring
Agreement. On April 10, 2015, ARA moved for summary judgment with respect to Counts 3 and
7 of the complaint and ARA’s counterclaim.

For the reasons provided below, the motion is granted with respect to Count 7 of the
complaint and denied in all other respects.

STANDARD

Summaryjudgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter oHeavR. Civ. P.

56(a). To support an assertion that a fact cannot be or is genuinely disputed, a paciterftost
particular pats of materials in the record,” shdthat the materials cited do not establish the
absence or presenoéa genuine dispute,” or show “that an adverse party cannot produce
admissible evidence to support the faé&t.R. Civ. P. 56(c)(1)(AHB). “The court need
consider only the cited materials, but it may consider other materials ircthd.fé-ed.R. Civ.

P. 56(c)(3). In determining whethemmmaryudgmentis appropriate, a court must view facts



that the parties genuinely dispute in the light most favorable to the nonmi@iamty.
DeStefanp557 U.S. 557, 586 (2009nd draw all justifiable inferences from the evidence in the
nonmovants favor,Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986)
DISCUSSION

A. Count 3: WSS’sBreach of Contract Claim

To prevail on a breach abntract claimunder Minnesota layaplaintiff must show(1)
formation of a contract; (2) performance by plaintiff of any conditions prece@@ra breach of
the contract by defendant; and (4) damag@es. Mills Operations, LLC v. Five Star Custom
Foods, Ltd, 703 F.3d 1104, 1107 (8th Cir. 20I3)VSS argues that ARA breached the contract
by charging administrativeeés higher than those in the Factoring AgreenfdRA does not
dispute that the administrative fees it charged for over two years wées kigin tbsein the
agreement. Instead, ARA argues that the fees iagneement were modified or waived in favor
of a permanent 294 rate.

1. Modification

“A modification of a contract is a change in one or more respects, which introthvees
elementsnto the details of the contract . . . but leaves the general purpose and effect
undisturbed.’Sokol & Assocs., Inc. v. Techsonic Indus.,, 1485 F.3d 605, 610 (8th Cir. 2007)
(internal quotation marks omittedylinnesota allows modification of a conttdxy the parties’
acts and conducid. However, “allegations afhodifications inconsistent with the writtéerms
of a contract are subjet rigorous examination.ld. (internal quotation marks omitted)

ARA argues that the parties agreed to modifyfdgestructure in the Factoring

Agreement by replacing it with a permanent, actbssboard 2.4% rate. ARA alleges that WSS

! The 2009 Factoring Agreement states that Minnesota law applies contractand

neither party argues for the application of a different state’s law.
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orally agreed to this modification butdause WSS disputes this fa&RA bases its motion on
theconduct of the partieSpecifically, ARA attests that, “[e]very week following performance

of the addendum in the spring of 2010, WSS would offer its accounts receivable for sale to ARA,
and every week ARA would purchase them for face value less its 2.4% admivesiee. The
partiescontinued to perform in this manner through December of 2@&RA argues that, by
continuing to send its accounts receivable to ARA with full knowledge that ARA waginga

2.4% fee WSSagreed to modify the fee structure.

WSS concedes it knew ARA wabarging rates higher than those in the 2009 Factoring
Agreement, but it disputes the factual assertion that ARA consistently charged\238/4points
to a spreadsheet, purportedly prepared by ARA, which shows thaF&braary2010 through
December 201the rates fluctuated significantly. Based on this spreadsheet, WSSteddhit
ARA charged a 2.39% or 2.4% fee for more than half of the 151 weeks, a 2.35% fee for nearly
one-third of the weeks, and fees consistent with Exhibit C dfaletoring Ayreement for ten
weeks. A separate spreadsheet prepared by 3N88s somewhat different numbers &also
reflects a fluctuating fee that waften but not always 2.4%.

The terms of an alleged modification to a contract must be sufficiently debnigedurt
to know what it is being asked to enfor&aeHolt v. Swensgrf0 N.W. 2d 724, 728 (Minn.

1958) Wormsbeckev. Donovan Constr. Co76 N.W. 2d 643, 649 (Minn. 1956)RA has
taken the position thahe fees in the written contract wemedified andreplaced with a
permanent rate of 2.4%. ARA has offered no other explanation for what the defmseofethe
modified fee arrangement might be. WSS has pointed to evidence calling intcAdRAibt

assertion thahe original fee structure was replaceith a definite2.4% rateBecause thers a



genuine factual dispute over whetheg tharties agreed to a definite and enforceable
modification of the administrative fesummary judgment is inappropriate on these grounds.
2. Waiver by Conduct

ARA also argues that WSS, by its conduct, waived its contractual right togheabfee
schedule. [W]aiver is the intentional relinquishment of a known righMaispar Refinish, Inc. v.
Gaylord's Inc.,764 N.W. 2d 359, 367 (Minn. 2009) (internal quimtatmarks omitted)‘[A]
valid waiver requires both (1) knowledge of the right and (2) an intent to waive thé Bght.
Buy Stores, L.P. v. Benderson-Wainberg Associates,86B.F.3d 1019, 1030 (8th Cir. 2012).
Knowledge of the waiver may be actualconstructive, and the intent to waive may be inferred
from conductld. However, “[w]aiver generally is a question of fact, and ‘[i]t is rarely to be
inferred as a matter of lawValspar, 764 N.W. 2d at 367 (quotirfearnum v. PetersoBiddick
Co, 182 Minn. 338, 341 (1931)).

WSS argues that it did not intend to waive its right to the fee structure in the 2009
Factoring Ayreementndpoints to evidence showing that, beginning in March 2010 and
continuing through January 2011, it objected or intendetjerbto the increased ratelsarged
by ARA. Zunker testified at deposition that tadked toDourgarian’s general managaoout the
higher rates, and WSS’s accounting manager repeatedly raised the isagh #mails to ARA

employees.

2 For examplepn June 22, 2010, WSS’s accounting managdrto ARA an email with

an attachment thdistedthe increased ras&RA was charging WSS and stated: “At the end of
February should have gone to the ‘sliding percentage’ for admin fee.” In additidaly 8,

2010, shesent an email to an ARA employee stating, “I still need it verified that the initial fee is
based on the igling scale that was implemented by contract.”

5



Because there is evidence WSS objected to the higher rates for nearly a yé¢aeafter
were imposed, a reasonable fact finder could find that WSS did not ioteradve its
contractual rightSummary judgment is thus inappropriate on these grounds as well.

3. Waiver uneér the Factoring Agreement

ARA also argues that WSS waived the original administrative fee scheddethad
terms of the Factoring Agreement. The agreement st&@stor shall furnish Client with a
monthly statement of its Reserve Account, and, unless exception is taken toehgistan
writing mailed to Factor within 30 days after receipt by Client, the monthly statehshbs
deemed correct and conclusively binding upon ClieRRA argues that WSS didohobject to
the monthly steementsand thus WSS became bound by the statem8S& maintains that
ARA never furnished the requisiséatements. Instead, WSS’s accountant attests in an affidavit
that she “generated weellyndingreports from an online system maintained by ARA’s
affiliated entity”

ARA does not dispute this account of how WSS obtained the funding reports and does
not dispute that the funding reports were not generated on a monthly basis. Furth&Raore
points to naevidence showing that the data presented to WSS constituted a “statement” within
the meaning of the contract. In short, ARA has not shown that whatever it may hrasleddito
WSS was both “monthly” and a “statement,” as necessary to trigger WSSjatohlito take
exception to the statements before theyalez binding.

4. Account Stated

Finally, ARA relies on the doctrine of the account stated, under whigargy's

retention without objection for an unreasonably long time of a statement of accouneadnde

the other pastis a manifestation of assenffn. Druggists Ins. v. Thompson Lumber,Gd9



N.W.2d 569, 573 (Minn. App. 1984\VSS argues that the doctrinanapplicable for two
reasons. First, account stated is a cause of action, not a defense, and ARA has nat brought
claim for accounted stated. Second, there was no opportunity for WSS to review a bill and,
through its silence, agree to the amount owed be¢ha®nline reports showing the charged fee
were available to WSS only after ARA had purchased WSS'’s accounts receivable and
unilaterally taken the feifelt it was owed. In its reply, ARA does not respond to these
arguments or otherwise address theligpbility of the doctrine to this matter, indicating
acquiescence to the arguments that the doctrine is inapplicable.

B. Count 7: WSS’s Accounting Claim

ARA moves to dismiss WSS’s accounting claim because it is an equitable claim and
WSS has an adequatamedy at law. WSS does not respond to ARA’s motion with respect to the
accounting claim. Accordingly, WSS is deemed to have abandoned this $Stsimnka v.

Biotel, Inc.,Civ. No. 07-1206, 2008 WL 108995 at *34(D. Minn. Jan. 9, 2008).

C. ARA's Breach of Contract Counterclaim

ARA argues that WSS breached toatract by failing to provide timely written notice of
termination. The agreement provides that, after May 18, 2012, WSS could terminate the
agreement “upon the giving of not less than 30 days prior written notice of teomnitati
Factor”

WSS insists that did not violate the notice provision becaitséid not n fact terminate
the agreement. The mgment provides that WSS must “sell and assign only to [ARA], as
absolute ownemll Accounts Receivabéearising out of [its] sales or serviceg/SS asserts that,
after it sold its assettt the end of December 2Q1iRhad no accounts receivable to assign to

ARA. It maintains that it never terminated the agreement with ARA but giogaised selling



and assigning accounts receivabézause it had none to assijiWSSis correct that itid not
terminate the agreement, then it could not have breached the contract’s requfeerhow to
provide proper notice of termination.

ARA does not dispute that WSS sold its assets and doesgu#t that the sale of WSS’s
assets automatically terminated the agreement. R&Rér argues that Zunker, on behalf of
WSS, ordly terminated the agreement duria@ecember 2012 conference c&RA cites to
Dourgarian’s deposition testimony about the call, in which he stated: “[Zunkerh®khat the
factoring agreement with [ARA] was over. That | wasn’t getting boughtThét he had sold the
assets of the company to Charlie Barrés Staffworks[—]and that he wouldn’t be submitting
any more invoices for factoring.”

While WSS does not directly dispute this testimony, the testimony ase# not
unambiguously show WBS terminated the agreemenhestatement that the agreement “was
over” is perlaps consistent with terminatiooytthe statement that WSS “wouldn’t be
submitting any more invoices for factoring” is consistent with WSS’s positentttid not
terminate busimply stopped sending accounts receivable to ARA.

Moreover,even ifWSS terminated the agreement and did not follow the proper
terminaton procedures, ARA has not shown it suffeaag damages. “[Ujder Minnesota law, a
breachof-contract claim fails as a matter of law without a showing of daniaew v.
Neurosciencenc., 538 F.3d 979, 987 (8th Cir. 2008YSS insists that it continued to sell its
accounts receivable to ARA through the end of 2012, at which point WSS sold its assets and had
no more accounts receivable to send to ARA. ARA does not dispute that WS& dnamiumts
receivableafter WSS sold its asseWhile the contracprovidedthat WSS must send its

accounts receivable exclusivetyARA, ARA does not argue that WSS was obligated to send



accounts receivabiéit had noneARA neverthelesasks theCourt to award it damages of
$19,173.90, ARA'’s average monthly profit under the agreement. However, as ARA explains i
its brief, “Factors realize profit through buying accounts at a discount.” AIR#AtO6 explain
how it reasonably expected to earn anynmg let alone an average monthly profit, from WSS
during a period in which ARA could not buy accounts from WSS because WSS had sefte

On the record before the Court, summary judgment on ARA’s breach of contract
counterclaimis inappropriate because there is a genuine factual dispute over whether WSS
terminated the agreement and ARA has failed to explain how it was damaged bgahy b

CONCLUSION

Based on the files, records, and proceedings herein, and for the reasons stated above, IT

IS ORDERED THAT:

1. Defendaris motion forsummary judgmerDocket No. 23is GRANTED IN PART
andDENIED IN PART as follows:
a. The motion is granted with respect to Count 7 of the complaint andlam
is dismissed.

b. In all other respects, the motion is denied.

Dated: Jun&, 2015 s/Joan N. Ericksen
JOAN N. ERICKSEN

United States District Judge

3 Because the Court finds that summary judgment is inappropriate for theses,gae

Court finds it unnecessary to examine WSS’s other arguments for why ARAGMshould
fail.



